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CASES  DECIDED 


IN  TBS 


Appellate  Court 


or  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1014,  AND  NOVEMBER  TERM, 

1914,  IN  THE  NINETY-EIGHTH  AND  NINETY- 

NINTH  YEARS  OF  THE  STATE, 


VoRis  V.  Ferrell  et  al. 

[Na  8,518.    Filed  November  19,  1913.    Rehearing  denied  February 
4,  1914.    Transfer  denied  October  8^  1914.] 

1.  MoBTOAOES. — Deed  as  Mortgage, — Foreclosure. — Where  the  hold- 
er of  a  seoond  mortgage  purchased  the  first  mortgage,  and  took 
a  deed  from  the  owners  of  the  land  under  such  circumstances 
as  to  make  it  in  effect  a  mortgage,  the  court  did  not  err  in 
finding  that  such  deed  was  in  fact  a  mortgage  and  In  ordering 
it,  as  well  as  a  release  of  the  second  mortgage  which  had  been 
brought  about  through  fraud  on  the  mortgagee,  to  be  set  aside, 
and  in  decreeing  a  foreclosure  of  both  the  first  and  second 
mortgages,  where  the  holder  of  a  third  mortgage  had  acquired 
Bo  rights  of  which  he  was  thereby  unlawfully  deprived,  pp.  10, 11. 

2.  MorrGAGES. — Release, — Vacating, — Fraud, — ^When  a  mortgage  is 
released  through  mistake,  or  fraud  practiced  upon  the  holder, 
such  mortgage  may  be  restored  in  equity  and  given  its  original 
priority  as  a  lien,  where  the  rights  of  innocent  third  persons  are 
not  affected  thereby,    p.  11. 

3.  Buxa  Am)  Notes. —  Maturity, —  Interest. —  Pavment. —  Where  a 
note  contains  a  provision  that  the  entire  debt  shall  be  due  on 
failure  to  pay  any  installment  of  interest  when  due,  default  of 
payment  according  to  the  provisions  of  the  instrument  makes 
the  whole  debt  due  immediately,    p.  12. 

4.  MoETGAGES. — Assignment.  —  Defenses  to  Vote. ^'Rights  of  As- 
signee.— ^Where  a  note  secured  by  mortgage  contained  the  provi- 
sion that  on  failure  to  pay  any  installment  of  interest  when  due 
the  entire  debt  should  thereby  become  due,  and  at  the  time  of 
the  assignment  of  the  note  and  mortgage  to  plaintiff  it  ap- 
peased on  the  face  of  the  note  that  the  whole  debt  was  due  be- 


2  APPELLATE  COURT  OP  INDIANA, 

Vorls  V.  Perrell — 57  Ind.  App.  1. 

cause  of  a  default  in  payment  of  interest,  such  note  was  subject 
'  to  the  same  defenses  in  the  hands  of  plaintiff  as  assignee  as  in 
the  hands  of  the  assignor,  since  it  was  not  governed  by  the  law 
merchant,  and  since  the  mortgage  Is  only  a  security  for  the  note 
the  defenses  to  the  note  existing  against  the  assignor  were  avail- 
able against  the  assignee  notwithstanding  such  mortgage,    pw  12. 

From  Montgomery  Circuit  Court ;  J  ere  West,  Judge. 

Action  by  Ezra  C.  Voris  against  William  H.  Ferrell  and 
others.  From  a  judgment  rendered,  the  plaintiff  appeals. 
Affirmed. 

UUman,  Hoag  <&  Davidson  and  Henry  Douglas  Pierce,  Jr., 
for  appellant. 
WUliam  L.  Taylor,  for  appellees. 

Felt,  J. — ^This  is  a  suit  by  appellant,  Ezra  C.  Voris, 
against  William  H.  Ferrell,  Martha  A.  Ferrell,  his  wife,  and 
William  A.  Deitrick,  to  foreclose  a  mortgage  on  120  acres 
of  real  estate  in  Montgomery  County,  Indiana.  The  de- 
fendants, Ferrell  and  Ferrell,  answered  the  complaint  by 
general  deniaL  The  defendant,  Deitrick,  answered  by  gen- 
eral  denial  and  also  filed  two  paragraphs  of  special  answer 
to  the  complaint.  He  also  filed  a  cross-complaint  against 
plaintiff  and  his  codefendants,  Ferrell  and  Ferrell,  and  one 
Frank  C.  Milligan,  who  was  not  a  party  to  the  original  suit. 
The  plaintiff  Voris  replied  to  the  special  answers  by  general 
denial  and  by  a  special  paragraph.  Plaintiff  answered  the 
cross-complaint  by  general  denial  and  by  two  paragraphs  of 
special  answer.  The  defendants,  Ferrell  and  Ferrell,  an- 
swered the  cross-complaint  by  general  denial  and  the  defend- 
ant, liGlligan,  filed  an  answer  of  general  denial  to  the  cross- 
complaint  and  two  paragraphs  of  special  answer.  By  the 
several  pleadings,  defendant  Deitrick  sought  to  have  his 
deed  from  Ferrells  declared  a  mortgage,  and  to  set  it  aside, 
to  set  aside  the  release  of  said  mortgage  for  $1,000,  to  fore- 
close the  latter  and  also  the  mortgage  for  $3,500,  as  valid 
and  subsisting  liens  on  said  real  estate,  prior  and  superior  to 
the  lien  of  the  plaintiff's  mortgage. 
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In  addition  to  the  pleadings  filed,  the  record  shows  an 
agreement  by  all  the  parties  to  the  effect  that  all  causes  of 
action  and  defenses  of  the  several  parties  relating  to  the 
transactions  inTolved,  shall  be  tried  and  determined,  and  all 
pertinent  and  competent  evidence  be  heard  without  any 
amended,  additional  or  supplemental  pleadings,  and  that 
any  evidence  so  received  shall  be  considered  by  the  court  the 
same  as  if  proper  pleadings  had  been  filed.  Upon  the  is- 
sues  and  agreement  aforesaid  the  cause  was  submitted  to  the 
court  for  trial  with  a  request  for  a  q>ecial  finding  of  facts. 
The  court  made  a  special  finding  of  facts  and  stated  its  con- 
clusions of  law  thereon. 

Appellant's  assignment  of  error  duly  questions  the  cor- 
rectness of  the  conclusions  of  law  so  stated.  The  finding  of 
facts  is  very  long  and  in  substance  as  follows:  On  Decem- 
ber 28,  1906,  Charles  Ferguson  was  the  owner  of  the  real 
estate  in  question  and  on  that  day  executed  to  one  Jarvis 
his  note  for  $3,500,  and  secured  the  same  by  a  mortgage  on 
said  real  estate;  that  on  December  19,  1908,  said  Ferguson 
sold  said  real  estate  to  one  Otis  S.  Roberts,  and  conveyed 
the  same  to  him  subject  to  said  mortgage ;  that  on  January 
8,  1909,  said  Roberts  borrowed  from  defendant,  Deitrick, 
$1,000  for  which  he  gave  his  promissory  note  and  secured 
the  same  by  a  second  mortgage  on  said  real  estate ;  that  on 
March  15,  1909,  said  Roberts  sold  said  real  estate  to  Frank 
G.  Milligan  and  conveyed  the  same  to  him  by  warranty  deed, 
for  the  named  consideration  of  $8,500  by  the  terms  of  which 
deed  the  grantee  assumed  and  agreed  to  pay  the  amount  due 
upon  each  of  said  mortgages;  that  on  May  10,  1909,  said 
Milligan  sold  and  conveyed  said  real  estate  to  William  H. 
and  Martha  A.  Ferrell,  his  wife,  for  the  named  considera- 
tion of  $7,200  and  on  that  day,  as  part  of  the  purchase 
price,  said  grantees  executed  to  said  Milligan  a  note  for 
$2,200  and  secured  the  same  by  mortgage  upon  said  real 
estate;  that  said  note  and  mortgage  for  $3,500  became  due 
on  December  18, 1909,  and  William  Jarvis,  the  owner  there- 
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of,  demanded  payment  thereof,  from  defendant  Deitrick, 
and  threatened  foreclosure  if  not  paid;  that  the  note  and 
mortgage  held  by  said  William  A.  Deitrick  for  $1,000  be- 
came due  on  January  8, 1910 ;  that  the  note  for  $2,200  given 
by  William  H.  and  Martha  A.  Ferrell  to  Frank  C.  MiUigan 
was  dated  May  10,  1909,  and  was  due  January  1,  1911,  at 
the  State  Bank  of  Waveland,  Indiana,  with  interest  at  6 
per  cent  per  annum  from  date,  payable  semiannually  on 
the  10th  days  of  November  and  May  of  each  year.  Said  note 
contained  the  following  provision : 

**This  note,  principal  and  interest  to  become  due  and 
collectible  upon  the  failure  of  the  maker  to  pay  the  in- 
terest when  due,  and  the  interest  when  due  to  bear  the 
same  rate  of  interest  as  the  principal.  The  maker 
thereof  to  have  the  privilege  of  paying  $100.00  or  multi- 
ple thereof  on  this  note  whenever  any  installment  of  in- 
terest becomes  due." 

The  finding  shows  that  the  several  deeds  and  mortgages 
were  duly  recorded  within  the  time  provided  by  law;  that 
said  Ferrell  and  Ferrell  were  improvident  and  inexperienced 
people,  easily  persuaded  and  imposed  upon  by  those  in  whom 
they  had  confidence,  and  that  they  trusted  Milligan,  who  was 
a  man  of  experience,  engaged  in  the  real  estate  and  loan 
business  and  well  acquainted  with  the  value  of  land;  that 
he  maintained  an  ofSce  in  Waveland,  Montgomery  County, 
Indiana,  where  said  Deitrick  resided;  that  the  first  in- 
stallment of  interest  on  said  note  for  $2,200  fell  due  on 
November  10,  1909,  and  on  the  following  day  the  payees 
paid  on  the  principal  of  said  note  $100  and  $45  on  the  in- 
terest then  due  and  soon  thereafter  paid  the  balance  of  the 
semiannual  installment  of  interest  in  the  sum  of  $21 ;  that 
said  William  A.  Deitrick  knew  said  Milligan  and  had  con- 
fidence in  him,  and  relied  upon  his  statements  as  true ;  that 
said  Deitrick  did  not  desire  to  foreclose  his  mortgage  for 
$1,000  and  did  not  believe  that  the  real  estate  would  sell  for 
enough  to  pay  the  same  and  the  mortgage  for  $3,500,  the 
costs  of  foreclosure  and  the  taxes  on  said  real  estate;  that 
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on  sefveral  occaaons  prior  to  April  26,  1910,  said  Deitrick 
consDlted  said  Milligan  about  his  said  note  and  mortgage 
and  informed  him  that  he  was  unable  to  collect  any  part 
of  the  same  and  that  the  note  and  mortgage  held  by  Jarvis 
with  the  accumulated  interest  thereon  was  also  unpaid  and 
that  said  Jarvis  was  insisting  on  his  note  being  paid ;  that  he 
also  informed  said  Milligan  that  he  intended  to  institute  a 
foreclosure  suit  upon  his  note  and  that  he  had  an  arrange- 
ment with  Jarvis  to  take  care  of  his  note  and  mortgage; 
that  said  Deitrick,  both  prior  and  subsequent  to  April  26, 
1910,  spent  a  considerable  portion  of  his  time  in  the  office 
of  said  Milligan  who  transacted  considerable  business  for 
him;  that  Deitrick  was  a  man  about  73  years  of  age  and  in 
feeble  health;  that  Deitrick  knew  Milligan,  had  confidence 
in  him  and  was  rel3dng  upon  him  for  advice  and  assistance 
in  regard  to  said  note  and  mortgage  and  knew  that  said 
real  estate  was  not  of  sufficient  value  to  pay  the  first  and 
second  mortgages  aforesaid;  that  shortly  prior  to  April  26, 
1910,  one  George  Deer  advised  said  Deitrick  to  procure  a 
deed  from  the  Ferrells  for  said  real  estate  instead  of  fore- 
closing his  mortgage,  and  thereupon  Deitrick  informed  Milli- 
gan of  the  suggestion  of  said  Deer  and  asked  him  if  the  tak- 
ing of  such  deed  would  be  as  safe  for  him  as  a  foreclosure 
of  his  mortgage  and  was  informed  by  Milligan  that  it  would 
be  as  safe  and  would  save  the  costs  of  foreclosure ;  that  said 
Deitrick  did  not  then  know  of  the  existence  of  said  mort- 
gage for  $2,200  and  the  said  Milligan  knew  that  he  had  no 
knowledge  or  information  about  the  same;  that  shortly 
thereafter  said  Deitrick  called  upon  said  Milligan  and  in- 
formed him  that  he  had  concluded  to  follow  the  suggestion 
of  said  Deer  and  try  to  secure  a  deed  from  Ferrells,  and 
employed  said  Milligan  to  prepare  and  secure  a  deed  con- 
veying to  him  said  real  estate,  and  directed  him  to  provide 
in  the  deed  that  said  Ferrells  were  to  have  possession  of  the 
real  estate  until  March  1, 1911,  and  also  directed  him  to  pro- 
vide by  a  separate  writing,  that  if  said  Ferrells  would  make 
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said  deed,  he  would  agree  to  pay  the  mortgage  for  $3,500 
and  interest,  his  own  mortgage  of  $1,000  and  interest,  the 
taxes  due  and  payable  in  the  year  1910,  and  the  insurance 
on  the  property,  and  would  take  said  deed  with  the  under- 
standing that  it  was  for  the  purpose  of  securing  him  in  as- 
suming said  indebtedness,  and  that  the  said  Ferrells  should 
have  until  March  1,  1911,  to  redeem  by  paying  him  the  full 
amount  of  said  mortgages  and  money  so  paid  out  by  him, 
but  if  they  did  not  do  so  by  March  1, 1911,  then  the  convey- 
ance would  become  absolute  and  the  title  to  said  real  estate 
would  then  pass  to  the  said  Deitrick  by  virtue  of  the  said 
deed;  that  at  the  time  of  the  execution  of  said  deed  and 
contract  said  Deitrick  did  not  know  or  understand  that  there 
was  any  other  mortgage  or  lien  on  said  real  estate,  except 
the  one  for  $3,500  and  his  mortgage  for  $1,000;  that  pre- 
liminary  to  securing  said  deed  and  contract,  the  interest  was 
figured  on  said  mortgages  by  said  Milligan  and  Deitrick,  and 
the  amount  due  on  the  first  mortgage  was  $284^  and  the 
amount  due  on  the  second  mortgage  was  $94.97;  that  said 
Milligan  then  gave  said  Deitrick  to  understand,  and  knew 
that  he  did  understand,  and  believe,  that  said  first  and  sec- 
ond mortgages  and  accumulated  interest  aforesaid,  and  the 
taxes^  constituted  the  only  liens  on  said  land ;  that  said  Mil- 
ligan at  all  times  knew  and  understood  that  said  Deitrick 
believed  his  statements  to  be  true  and  did  not  know  of  any 
other  mortgage  or  lien  on  said  land  except  as  above  stated ; 
that  said  Deitrick  knew  of  the  sale  of  said  real  estate  by  said 
Milligan  to  said  Ferrells,  but  did  not  know  the  terms  there- 
of;  that  said  FerreUs  resided  on  said  farm  about  six  miles 
from  the  town  of  Waveland  and  there  was  telephone  com- 
munication from  Waveland  to  said  farm ;  that  said  Deitrick 
did  not  know  of  the  existence  of  said  $2,200  mortgage  until 
after  he  had  accepted  said  deed,  and  until  after  said  mort- 
gage had  been  sold  to  plaintifF  on  August  26,  1910;  that 
thereafter  he  was  informed  thereof  by  the  plaintiff,  Ezra  C. 
Voris;  that  in  order  to  secure  from  said  Ferrells  the  deed  to 
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said  Deitrick  for  said  real  estate,  said  Milligan  called  upon 
them  and  told  them  that  if  they  woxdd  execute  the  deed  and 
contract  aforesaid,  said  Deitrick  would  assume  and  agree  to 
pay  all  of  said  mortgages  including  the  one  for  ^,200  held 
by  him,  and  that  they  would  be  released  from  all  personal 
liability  on  said  notes;  that  they  could  have  until  March  1, 
1911,  in  which  to  redeem  if  they  so  desired,  and  would  have 
the  possession  qf.  the  real  estate  in  the  meantime;  that  he 
w^as  satisfied  he  would  be  able  to  sell  the  real  estate  before 
March  1,  1911,  for  enough  to  pay  all  of  said  incumbrances 
and  make  them  a  profit  of  $10  per  acre,  or  $1,200;  that  the 
statements  so  made  by  said  Milligan  to  said  Ferrells  with 
reference  to  said  mortgage  for  $2,200  were  false  and  were 
made  without  any  authority  from  or  knowledge  on  the  part 
of  said  Deitrick,  and  were  made  for  the  fraudulent  purpose 
of  inducing  the  said  Ferrells  to  execute  said  deed ;  that  said 
Milligan  secured  said  deed  on  April  26,  1910,  and  delivered 
it  to  said  Deitrick  in  accordance  with  the  terms  stated  to 
him  by  said  Deitrick;  that  at  the  time  said  deed  was  made 
and  delivered  as  aforesaid^  Deitrick  did  not  know  that  Milli- 
gan had  made  any  falae  statements  to  said  Ferrells  in  re- 
gard to  what  he  had  agreed  to  do,  and  if  he  had  known  there- 
of, he  would  not  have  accepted  said  deed;  that  Deitrick 
knew  that  said  Milligan  claimed  some  interest  in  said  real 
estate  after  he  sold  the  same  to  said  Ferrells  but  did  not 
know  the  nature  or  extent  of  such  claim,  and  had  never 
been  informed  by  said  Milligan  what  such  claim  was;  that  to 
induce  the  said  Ferrells  to  execute  said  contract  he  read  the 
same  to  them  and  caused  the  same  to  appear  to  include  an 
assumption  by  said  Deitrick  of  the  payment  of  said  mort- 
gage for  $2,200,  when  in  fact  the  same  was  not  mentioned  in 
the  contract  and  said  Deitrick  had  never  at  any  time  agreed 
to  pay  the  same,  and  had  no  actual  knowledge  of  its  exist- 
ence; that  after  said  deed  was  delivered  said  Milligan  re- 
quested said  Deitrick  to  release  his  mortgage  for  $1,000 
upon  the  record  and  said  that  it  would  look  better  and  he 
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believed  he  could  make  a  better  sale  of  the  property  if  that 
mortgage  was  released;  that  thereupon  said  Deitrick  asked 
said  Milligan  if  there  was  any  other  mortgage  on  the  real 
estate  except  the  Jarvis  and  Deitrick  mortgages  aforesaid^ 
and  said  Milligan  then  informed  him  that  there  was  no  other 
mortgage  on  the  land  and  the  said  Deitrick  said  if  it  would 
make  a  better  showing  and  said  real  estate  could  be  more 
easily  sold,  on  the  following  day  he  would  release  said  mort- 
gage, which  he  accordingly  did ;  that  said  Deitrick  had  con- 
fidence in  said  Milligan  and  believed  his  statements  afore- 
said to  be  true  and  relied  thereon;  that  no  consideration 
passed  to  said  Deitrick  for  the  release  of  said  mortgage; 
that  after  he  secured  the  deed  to  said  real  estate  as  afore- 
said, said  Deitrick  paid  to  William  Jarvis  the  full  amount 
of  his  mortgage  and  took  an  assignment  thereof  to  himself; 
that  said  Milligan  went  to  Crawf  ordsville,  Indiana,  and  be- 
gan negotiations  for  the  sale  of  said  mortgage  for  $2,200  to 
plaintiff;  that  the  plaintiff,  Voris,  was  experienced  in  han- 
dling real  estate  and  commercial  paper,  had  done  an  exten- 
sive business  in  real  estate  and  commercial  paper ;  knew  how 
to  examine  titles  to  real  estate  and  understood  the  character 
of  commercial  paper;  that  with  a  view  to  purchasing  said 
note  and  mortgage,  said  Voris  came  to  the  town  of  Waveland 
in  August,  1910,  and  found  that  said  Milligan  had  used  said 
note  and  mortgage  as  collateral  security  for  a  loan  of  $250 
with  a  bank  at  Waveland;  that  William  Jarvis  was  then  a 
resident  of  the  town  of  Waveland  and  he  still  held  his  note 
and  mortgage  though  at  that  time  Deitrick  had  paid  there- 
on the  sum  of  $1,000 ;  that  said  Voris  required  the  abstract 
for  the  real  estate  to  be  brought  down  to  date  and  he  ex- 
amined the  same  and  also  examined  the  public  records  and 
verified  the  abstract;  that  at  that  time  the  records  showed 
the  satisfaction  of  the  $1,000  mortgage  entered  of  record 
on  April  27,  1910,  and  the  deed  to  said  Deitrick;  that  said 
Voris  made  no  effort  to  see  or  communicate  with  said  Jarvis 
or  the  said  Deitrick  though  they  both  resided  in  the  t©wn  of 
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Waveland  and  he  knew  that  fact ;  that  he  called  at  the  bank 
at  Waveland  and  saw  the  note  and  mortgage,  read  the  note 
oyer  carefully,  knew  and  understood  the  meaning  of  the 
language  employed  and  saw  the  credits  of  payments  in- 
dorsed on  the  note ;  that  he  thereupon  asked  Milligan  about 
the  past  due  and  unpaid  interest  and  was  by  him  informed 
that  it  was  the  understanding  that  the  interest  was  to  be  al- 
lowed to  run  until  the  whole  note  became  due  if  the  Perrells 
so  de&dred;  that  no  such  agreement  had  in  fact  been  made 
and  said  statement  was  false  and  known  to  be  false  by  said 
Milligan;  that  the  interest  on  said  note  became  due  on  No- 
vember 10,  1909,  and  no  part  of  the  same  was  paid  until 
November  11,  1909,  when  $45  was  paid  and  the  remainder 
of  $21  due  on  that  installment  was  paid  in  January,  1910 ; 
that  no  interest  except  as  above  shown  had  been  paid  on  said 
note  when  it  was  sold  and  assigned  to  plaintiff  on  August 
26,  1910,  for  $2,100 ;  that  the  said  Milligan  at  no  time  de- 
clared the  note  or  the  principal  thereof  to  be  due  because 
the  interest  was  not  paid  as  provided  therein ;  that  said  Voris 
did  not  know  of  the  fraud  and  misrepresentations  of  said 
Milligan  in  his  dealings  with  the  said  Ferrells  and  Deitrick 
aforesaid ;  that  said  Deitrick  paid  on  account  of  said  Jarvis 
mortgage  and  interest  the  sum  of  $3,935  and  the  said  $1,000 
note  and  mortgage  with  interest  amounted  to  $1,201;  that 
the  said  Ferrells  did  not  redeem  said  real  estate  on  March 
1,  or  at  any  time. 

On  the  foregoing  iSnding  of  facts  the  court  stated  its  con- 
clusions of  law  in  substance  as  follows:  That  William  A. 
Deitrick  is  the  owner  of  said  mortgage  for  $3,500  described 
in  the  findings ;  that  the  release  of  said  mortgage  for  $1,000 
described  in  the  findings  should  be  set  aside  and  the  mort- 
gage be  and  the  same  is  in  full  force  and  effect;  that  said 
Deitrick  is  entitled  to  recover  on  his  cross-complaint  and 
to  have  said  mortgages  declared  prior  and  superior  liens  to 
that  of  the  plaintiff's  mortgage,  on  the  real  estate  aforesaid, 
and  to  foreclose  said  mortgages ;  that  the  sum  paid  by  said 
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Deitrick  for  taxes  and  insurance  is  a  part  of  his  said  mort- 
gage indebtedness  and  should  be  included  in  the  amount 
thereof;  that  the  sum  due  him  for  principal,  interest,  taxes 
and  insurance,  for  which  he  is  entitled  to  a  judgment  of  fore- 
closure, against  all  the  defendants  to  his  cross-complaint,  is 
$5,942.60,  which  amount  is  a  lien  on  said  real  estate  prior 
to  the  lien  of  plaintiff's  said  mortgage;  that  the  note  set  out 
in  plaintiff's  complaint,  was  past  due  when  purchased  by 
him,  was  not  governed  by  the  law  merchant,  and,  when  so 
purchased,  was  subject,  in  plaintiff's  hands,  to  all  defenses 
to  which  it  would  have  been  subject  in  the  hands  of  his  as- 
signor, MiUigan.  That  plaintiff,  Voris,  is  entitled  to  a  fore- 
closure of  his  mortgage  in  the  sum  of  $2,590  and  to  a  per- 
sonal judgment  against  defendants,  Ferrell  and  Ferrell,  but 
said  mortgage  is  inferior  to  the  lien  of  the  mortgages  of  said 
Deitrick  aforesaid;  that  the  instrument  executed  by  said 
Ferrells  to  said  Deitrick  on  April  26,  1910,  in  the  form  of  a 
warranty  deed  is  in  effect  a  mortgage,  and  should  be  set  aside 
and  held  for  naught.  Judgment  was  duly  rendered  in  ac- 
cordance with  the  conclusions  of  law. 

Appellant  contends  that  the  deed  executed  to  Deitrick,  by 
the  Ferrells,  conveyed  to  him  the  fee  simple  title  to  the  real 

estate  and  that  aU  other  interests  of  the  grantee  were 
1.    merged  in  the  higher  title  so  acquired,  and  that  on 

the  facts  of  this  case,  equity  will  not  prevent  such 
merger.  The  court  found  the  deed  to  be  in  effect  a  mort- 
gage; that  it  should  be  set  aside  and  held  for  naught,  and 
also  set  aside  the  release  of  the  mortgage  for  $1,000  and  de- 
creed the  foreclosure  of  the  first  and  second  mortgages  in 
favor  of  Deitrick  as  superior  and  prior  liens  to  the  mortgage 
held  by  plaintiff.  If  the  instrument  in  the  form  of  a  deed 
was  in  fact  a  security  for  the  debts  due  to  and  assumed  by 
Deitrick,  the  court  did  not  err  in  declaring  it  a  mortgage  and 
in  setting  it  and  the  release  of  the  mortgage  aside.  With 
said  deed  and  assignment  set  aside,  the  two  mortgages, 
owned  by  Deitrick,  could  be  foreclosed.    This  court  has  re- 
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centlj  considered  the  question  relating  to  the  conditions  un- 
d^  which  a  warranty  deed,  may  be  held  to  be  a  mortgage, 
and  on  the  facts  in  this  case,  we  hold  that  the  court  did  not 
err  in  declaring  the  deed  to  Deitrick  by  the  Ferrells  to  be  a 
mortgage.  Calahan  v.  Bunker  (1912) ,  51  Ind.  App.  436, 99  N. 
E.  1021  and  cases  cited;  Wysong  v.  Sells  (1909),  44  Ind. 
App.  238,  88  N.  E.  954;  Loeb  v.  McAlisier  (1896),  15  Ind. 
App.  643,  41  N.  E.  1061,  44  N.  E.  378.  The  finding  shows 
that  the  release  of  the  mortgage  for  $1,000  was  executed  by 
Deitrick  without  any  consideration  and  was  procured  by  the 
fraud  of  Milligan.  The  court  was  fully  warranted  in  set- 
ting it  aside  unless  the  plaintiff  had  acquired  some  right  of 
which  he  was  unlawfully  deprived  by  such  action. 
2.  When  a  mortgage  is  released  through  mistake,  or  the 
holder  is  induced  to  release  it  by  fraud,  such  mort- 
gage may  be  restored  in  equity,  and  be  given  its  origi- 
1.  nal  priority  as  a  lien,  where  the  rights  of  innocent 
third  parties  will  not  be  affected  thereby.  Hanlon 
V.  Doherty  (1887),  109  Ind.  37,  40,  44,  9  N.  E.  782;  Sidener 
V.  Pavey  (1881),  77  Ind.  241,  246;  Jeweit  v.  Tomlinson 
(1894),  137  Ind.  326,  330,  36  N.  E.  1106;  Coburn  v.  Stephens 
(1894),  137  Ind.  683,  687,  688,  36  N.  E.  132,  45  Am.  St.  218 ; 
Thompson  v.  Connecticut  Mut.  Life  Ins.  Co.  (1894),  139  Ind. 
325,  346,  38  N.  E.  796;  Warford  v.  Hankins  (1898),  150  Ind. 
489, 495,  50  N.  E.  468 ;  Myers  v.  O'Neal  (1892),  130  Ind.  370, 
375,  30  N.  E.  510;  Franklin  Nat.  Bank  v.  Whitehead  (1898), 
149  Ind.  560,  577,  49  N.  E.  592,  39  L.  R.  A.  725,  63  Am.  St. 
302;  1  Jones,  Mortgages  (6th  ed.)  §967.  In  this  case  the 
court  not  only  held  the  deed  to  be  a  mortgage,  but  set  it 
aside.  This  was  done  on  the  theory  that  the  title  to  the 
land  was  still  in  the  Ferrells  and  that  appellee,  Deitrick,  on 
his  cross-complaint,  was  entitled  to  have  said  release  set 
aside  and  to  foreclose  both  mortgages  held  by  him,  with 
priority  over  plaintiff's  mortgage,  the  same  as  if  the  deed 
to  Deitrick  had  not  been  executed.  In  other  words,  the 
court  found  that  the  deed,  contract  and  release  of  mort- 
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gage  were  procured  by  the  fraud  of  Milligan  and  he  gave 
judgment  the  same  as  if  such  instruments  had  not  been  exe- 
cuted. The  conclusion  of  the  court  is  fully  warranted  in 
so  far  as  Milligan  is  concerned,  for  the  finding  is  ample  to 
show  that  he  was  guilty  of  the  grossest  misrepresentation 
and  fraud  cigainst  both  Deitrick  and  the  Ferrells. 

The  only  serious  question  relates  to  the  rights  of  the 

plaintiff  as  the  assignee  of  the  note  and  mortgage  given  by 

the  Ferrells  to  Milligan.     The  interest  on  the  note 

3.  was  payable  semiannually,  and  it  contained  a  pro- 
vision making  the  whole  debt  due  upon  failure  to  pay 
any  installment  at  maturity.     The  first  installment 

4.  was  not  paid  when  due  and  the  second  installment 
due  on  May  10,  1910,  was  not  paid  when  appellant 

purchased  the  note  and  mortgage  on  August  26,  1910. 
Where  an  obligation  contains  such  a  provision  for  maturing 
the  debt  without  requiring  the  payee  to  elect  to  declare  the 
whole  debt  due  before  enforcing  its  collection,  default  of 
payment  according  to  the  provisions  of  the  instrument 
makes  the  whole  debt  due  immediately  upon  such  default. 
Buchanan  v.  Berkshire  Life  Ins.  Co.  (1884),  96  Ind.  510, 
520;  Stephens  v.  Huntington,  etc.,  8av.  Assn,  (1881),  76 
Ind.  109,  111;  Moore  v.  Sargent  (1888),  112  Ind.  484,  14  N. 
E.  466;  Marion  Bond  Co.  v.  Blakely  (1903),  30  Ind.  App. 
374,  65  N.  E.  291,  66  N.  E.  71;Kerbaugh  v.  Nugent  (1911), 
48  Ind.  App.  43,  51,  95  N.  E.  336.  The  note  purchased  by 
appellant  was  therefore  past  due  and  dishonored  paper,  not 
governed  by  the  law  merchant,  and,  in  his  hands,  subject 
to  the  same  defenses  as  though  the  suit  were  prosecuted  by 
the  original  payee,  his  assignor.  Stoy  v.  Bledsoe  (1903),  31 
Ind.  App.  643,  647,  68  N.  E.  907;  MerreU  v.  Springer 
(1890),  123  Ind.  485,  487,  24  N.  E.  258;  Bay  v.  Baker 
(1905),  165  Ind.  74,  89,  74 N.  E.  619;  Simsv.  WOson  (1874), 
47  Ind.  226,  231.  Appellant  does  not  seriously  question  the 
rule  of  law  above  announced,  but  contends  that  the  rule 
is  different  where  a  note  and  mortgage  are  both  assigned; 
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that  plaintiff,  as  assignee  of  the  mortgage,  is  protected  by 
the  record  and  entitled  to  enforce  his  lien  against  all  defend- 
ants, and  not  bound  by  any  secret  equities  or  defenses  that 
might  be  available  in  a  suit  on  the  note  alone.  The  court 
has  found  that  plaintiff  was  ignorant  of  the  fraud  of  Milli- 
gan  and  if  the  distinction  contended  for  exists  in  this  State, 
it  may  have  an  important  bearing  on  the  rights  of  the  par- 
ties. Beliance  is  placed  on  the  case  of  Brawer  v.  Witmeyer 
(1889),  121  Ind.  83,  22  N.  E.  975.  In  that  case  the  court 
held  that  a  purchase  money  mortgage  though  not  recorded 
until  after  a  junior  mortgage  executed  by  the  vendee  to  se- 
cure a  note  given  for  money  already  obtained  to  make  the 
first  payment  on  the  land,  had  been  placed  of  record,  was 
superior  to  the  latter  in  a  suit  by  the  assignee  of  the  junior 
mortgage,  to  whom  it  was  assigned,  after  the  purchase  money 
mortgage  was  recorded,  the  assignor  being  chargeable  with 
notice  of  the  date  and  character  of  the  purchase  money  mort- 
gage. The  court  said :  ''Our  judgment  is  that,  as  he  took 
the  assignment  of  the  mortgage  after  the  purchase-money 
mortgage  was  recorded,  and  from  one  chargeable  with  notice, 
he  was  himself  chargeable  with  notice  of  its  existence.  It 
was  his  duty  to  ascertain  from  the  records  the  condition 
of  the  title  at  the  time  he  acquired  his  mortgage."  The 
eourt  does  not  treat  separately  the  question  of  the  effect 
of  notice  to  the  plaintiff's  assignor,  but  considers  the  ques- 
tion in  connection  with  the  fact  that  the  purchase  money 
mortgage,  though  not  recorded  \intil  after  the  other  mort- 
gage, was  actually  of  record  when  the  latter  was  assigned  to 
the  plaintiff  in  the  suit.  Furthermore,  there  was  no  consid- 
eration of  the  question  relating  to  the  kind  of  note  secured 
by  the  mortgage,  and  while  some  language  employed  in  the 
decision,  may  to  some  extent  warrant  appellant's  conten- 
tion, when  the  decision  is  considered  from  the  standpoint  of 
the  facts  before  the  court  and  the  question  actually  decided, 
it  does  not  support  appellant's  contention  in  this  case. 
The  debt  is  the  primary  obligation  between  the  parties,  and 
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when  a  note  ia  given  and  described  in  the  mortgage,  it  is 
the  primary  evidence  of  that  debt.  The  mortgage  is  only 
a  security  for  the  debt  described  therein,  and  where  the 
mortgage  secures  the  payment  of  a  particular  note,  a  de- 
fense to  the  note  is  available  to  defeat  the  enforcement  of 
the  mortgage,  and  the  same  principle  applies  to  questions 
of  priority.  1  Jones,  Mortgages  (6th  ed.)  §345;  2  Jones, 
Mortgages  (6th  ed.)  §1220;  Brick  v.  Scott  (1874),  47  Ind- 
299,  302 ;  Sperry  v.  Dickinson  (1882) ,  82  Ind- 132, 135 ;  Bow- 
en  V.  Batcliff  (1895) ,  140  Ind.  393,  396,  39  N.  E.  860,  49  Am.  . 
St.  203.  The  assignee  of  a  past  due  note  takes  the  same  sub- 
ject to  all  the  equities  and  defenses  available  against  it  in 
the  hands  of  his  assignor.  Roheson  v.  Roberts  (1863),  20 
Ind.  155,  156,  83  Am.  Dec.  308;  Sims  v.  Wilson,  supra; 
Kastnsr  v.  PibUinski  (1884),  96  Ind.  229,  231;  Merrell  v. 
Springer,  supra;  First  Nat.  Bank  v.  Beach  (1904),  34  Ind. 
App.  80,  88,  72  N.  E.  287.  In  Sims  v.  Wilson,  supra,  230, 
the  court  said:  ^^The  general  rule,  that  no  one  can  con- 
vey a  better  title  than  he  himself  has,  is  more  particularly 
applicable  to  assignments  of  choses  in  action  not  governed 
by  the  law  merchant.  That  the  assignee  in  such  case  takes 
the  chose  in  action  subject  to  all  the  equities  attaching  to 
it  in  the  hands  of  the  assignor,  is  too  well  settled  to  admit 
of  a  controversy.'*  Where  a  note  not  negotiable  by  the  law 
merchant  is  assigned,  the  assignee  takes  the  same,  subject  to 
all  equities  and  defenses  available  against  his  assignor,  and 
the  rule  is  not  changed  where  such  instrument  is  secured 
by  a  mortgage  which  is  also  assigned.  The  decisions  have 
not  all  been  uniform  on  the  subject  of  latent  equities  and 
some  have  sought  to  distinguish  between  such  equities  and 
those  existing  between  the  original  parties  to  the  instrument 
assigned,  but  the  distinction  has  not  been  drawn  in  this 
State,  and  the  rules  applicable  to  past  due  paper  and  in- 
struments not  negotiable  by  the  law  merchant,  control  the 
same  where  the  note  is  secured  by  the  mortgage  as  where 
there  is  no  such  security.    Such  is  also  the  prevailing  rule 
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in  other  jurisdictions.  Bush  v.  Laihrop  (1860),  22  N.  Y. 
535,  548;  Trustees,  etc.  v.  WheeUr  (1874),  61  N.  Y.  88, 105; 
Greene  v.  Warnkk  (1876),  64  N.  Y.  220,  224;  Seymour  v. 
McKinstry  (1887),  106  N.  Y.  230,  242;  Downer  v.  South 
RayaUon  Bank  (1866),  39  Vt.  25,  31;  Cooper  v.  Smith 
(1889),  75  Mich.  247,  254,  42  N.  W.  815;  Brooks  v.  Record 
(1868),  47  IlL  30;  Trdbue  &  Lucas  v.  Bankhead  (1875),  2 
Tenn.  Ch.  412;  Burtis  v.  Coot  cfe  Sargent  (1864),  16  Iowa 
194. 

We  find  no  error  in  the  conclusioiis  of  law.  Judgment 
affirmed. 

Note. — ^Reported  in  103  N.  E.  122.  As  to  deeds  absolute  In  form 
with  agreements  to  reconvey,  see  17  Am.  Dec.  300.  As  to  the  right 
to  reinstatement  of  mortgage  released  or  discharged  by  mistake, 
see  58  L.  R.  A.  788;  26  L.  R.  A.  (N.  S.)  816;  28  L.  R,  A.  (N.  S.) 
825,  904.  See,  also,  under  (1)  27  Cyc.  991;  (2)  27  Cyc.  1432;  (3) 
7  Cyc.  858 ;  (4)  27  Cyc.  1326. 


Abelman  v.  Haehnel,  Administrator. 

[No.  8;>46.     Filed  February  26,  1914.     Rehearing  denied  May  26, 
1914.    Transfer  denied  October  8,  1914.] 

1.  Bnxs  AND  Notes. — Consideration, — Gifts. — ^A  promissory  note 
executed  solely  as  a  gift  or  donation  can  not  be  enforced  by 
the  payee  against  the  maker  or  his  estate,  but  until  actually 
paid  is  regarded  merely  as  a  promise  to  give,  even  though  made 
payable  at  a  bank.    p.  20. 

2.  EIvmENCE. — Sufflciency. — Appeal — ^Where  the  evidence  supplies 
reasonable  grounds  for  inferring  facts  essential  to  a  recovery 
or  defense,  it  is  sufficient,  and  the  findings  based  thereon  are 
conclusive  on  appeal,    p.  21. 

3.  Appeal.  —  Review.  —  Findings. — Conclusiveness. — ^Where  there 
was  undisputed  evidence  to  Justify  an  inference  that  notes  sued 
on  were  executed  without  any  consideration,  a  finding  to  that 
effect  was  conclusive  upon  the  issue  presented  by  an  answer  of 
no  consideration,    p.  2L 

4.  Bills  and  Notes.  —  Review.  —  Sufficiency  of  Evidence.  —  In- 
ferences.— ^Where  there  was  evidence  to  support  a  finding  that 
the  presumption  of  delivery  raised  by  possession  of  the  notes 
sued  on  was  overcome  by  the  evidence,  and  tliat  the  notes  were 
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not  executed,  such  finding  is  conclusive  as  against  alleged  in- 
sufficiency of  the  evidence,    p.  23. 

5.  Appeal. — Review, — Ansicers  to  Interrogatories. — Clerical  Mis- 
take, — ^An  answer  to  an  interrogatory  stating  that  a  note  in  suit 
was  not  executed  on  or  about  "Nov.  2,  1909",  will  be  treated 
as  a  finding  that  the  note  was  not  executed  on  "Nov.  2,  1907", 
where  It  appears  from  a  consideration  of  the  other  interrogatories 
and'  of  the  record  that  the  latter  date  was  intended,  and  that 
"1909"  was  a  clerical  error,    p.  23. 

6.  Executors  and  Administbatobs. — Pleading, — Special  Pleas, — 
An  administrator  by  filing  special  pleas  not  required  by  the 
statute  limits  his  defenses  to  those  pleaded,    p.  24. 

7.  Bills  aito  Notes. — Non  Est  Factum. — Burden  of  Proof. — ^The 
burden  of  proof  as  to  the  execution  of  notes  sued  on  Is  not  shifted 
by  the  filing  of  a  plea  of  non  est  factum,    p.  24. 

8.  Appeal. — Review. — Evidence, — Sufficiency, — ^The  objection  that 
there  was  no  evidence  to  disprove  the  execution  of  notes  sued 
on,  or  at  least  not  more  than  a  scintilla  of  evidence  tending 
to  disprove  their  execution,  can  not  prevail  in  view  of  evi- 
dence shown  by  the  record  warranting  an  inference  that  they 
were  not  executed,    p.  24. 

9.  Appeal. — Presenting  Questions  for  Review. — Motion  for  yew 
Trial, — Grounds. — Insufficiency  of  Evidence, — Where  the  Jury*s 
answers  to  interrogatories  are  in  harmony  with  the  general 
verdict,  no  question  is  presented  by  an  assignment  as  cause  for 
new  trial  that  such  answers  are  not  sustained  by  sufficient  evi- 
dence, but  the  insufficiency  of  the  evidence  is  presented  by  as- 
signing that  the  verdict  is  n6t  sustained  by  sufficient  evidence, 
p.  25. 

10.  Appeal. — Review, — Harmless  Error, — Instructions, — In  an  ac- 
tion on  notes,  the  execution  of  which  was  denied,  where  the  Jury's 
answers  to  interrogatories  showed  that  it  did  not  find  or  intend 
to  find  that  the  alleged  maker  was  of  unsound  mind,  but  that  the 
verdict  for  defendant  was  based  upon  something  else,  error  in 
the  giving  or  refusing  of  instructions  relating  to  unsoundness  of 
mind  was  harmless,    p.  27. 

11.  Appeal.  —  Review,  —  Harmless  Error,  —  Instructions, — ^Alleged 
err<)r  in  the  giving  of  instructions  on  the  subject  of  fraud  in  pro- 
curing the  execution  of  notes  sued  on  is  harmless  where  it  affirm- 
atively appears  from  the  record  that  the  Jury  found  for  appellee 
upon  the  issue  of  non  est  factum  and  of  no  consideration,    p.  2S. 

12.  Appeal. — Review, — Harmless  Error, — Incomplete  Instruction. — 
In  an  action  on  notes,  where  the  Jury  found  that  plaintiff  had 
been  paid  all  that  was  owed  him,  and  that  the  notes  did  not  rep- 
resent any  bona  fide  debt,  and  It  did  not  appear  that  they  were 
given  for  any  inconvenience,  damage  or  detriment  to  plaintiff,  an 
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instruction  indicating  tliat  there  could  be  no  consideration  for  the 
notes  unless  plaintiff  gave  something  for  them,  though  giving  too 
narrow  a  definition  of  a  good  consideration,  was  not  harmful  or 
misleading,    p.  30. 

13.  Bnxs  AND  Notes. — ConHderation. — ^Any  damage,  Inconvenience 
or  detriment  to  the  promisee,  is  a  sufficient  consideration  for  the 
execution  of  a  promissory  note,  though  no  actual  benefit  accrues 
to  the  maker,    p.  30. 

14.  Appeal. — Revieto, — Refusal  of  InatructUms.'—There  was  no 
error  in  the  giving  or  refusal  of  instructions,  where  those  given 
were  correct  and  fuUy  covered  such  of  the  requested  instructions 
as  were  not  erroneous,    p.  31. 

15.  WiTNKssEs. — Impeachment — Immaterial  Matters. — ^Where  the 
testimony  of  a  witness  was  offered  to  identify  a  contract,  and 
thereafter  the  court  excluded  the  instrument,  the  testimony  of 
the  witness  became  immaterial  and  it  was  not  proper  to  contra- 
dict or  impeach  him.    p.  31. 

16.  E^riDENCE. — Presumptions, — Failure  to  Produce, — Where  a  party 
has  competent  evidence  readily  obtainable  by  him  to  prove  or  dis- 
prove any  material  fact,  and  fails  to  produce  it,  the  presumption 
is  that  the  evidence  if  produced  would  be  xmfavorable  to  his  con- 
tention,   p.  32. 

17.  Appeal. — Revieic, — Misconduct  of  Jury. — Alleged  misconduct  of 
the  Jury  is  not  available  where  it  does  not  appear  that  the  verdict 
was  in  any  way  influenced  thereby,  or  that  there  was  even  a  re- 
mote i>06sibility  of  its  being  so  influenced,    p.  32. 

Prom  Porter  Superior  Court;  James  F.  Oallaher,  Judge. 

Action  by  Samuel  Abelman  against  Otto  Haehnel,  Admin- 
istrator of  the  estate  of  Michael  Guenther,  deceased.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.    Affirmed. 

John  H.  OiUett,  W.  J.  Whinery  and  Edward  Schoiiler, 
for  appellant. 

Grant  Crumpacker,  William  Daly,  George  B,  Sheerer,  E. 
D.  Crumpacker  and  Owen  Crumpacker,  for  appellee. 

Pei/t,  J. — ^Appellant,  Samuel  Abelman,  filed  a  claim 
against  the  estate  of  Michael  Guenther,  deceased,  on  seven 
promissory  notes,  each  dated  November  2,  1907,  bearing  in- 
terest payable  semiannually,  and  alleged  to  have  been  exe- 
ented  by  the  decedent  to  appellant.  One  of  said  notes  called 
for  $200  with  five  per  cent  interest  from  date  and  attorneys' 
Vol.  57—2 
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fees,  due  in  one  year  from  date  at  the  First  National  Bank 
of  Hammond,  Indiana.  All  of  the  other  notes  were  payable 
at  the  office  of  the  Lake  County  Savings  and  Trust  Company 
of  Hammond,  Indiana,  with  attorneys'  fees,  as  follows: 
Three,  each  calling  for  $200  with  five  per  cent  interest 
from  date ;  one  for  $250  due  in  two  years  with  five  per  cent 
interest  from  date ;  one  for  $300  due  in  two  years  with  in- 
terest at  six  per  cent  from  date,  and  one  for  $2,500  due  in 
one  year  with  interest  at  five  per  cent  from  date,  and  all 
aggregating  $3,850  in  principal,  and  accrued  interest  in 
addition  thereto. 

Appellee,  the  administrator  of  said  estate,  filed  an  answer 
in  five  paragraphs  the  first  of  which  is  a  general  denial 
The  second  denies  the  execution  of  the  notes.  The  third 
paragraph  alleges  that  the  notes  were  procured  by  fraud. 
The  gist  of  the  charge  is  that  decedent  was  old,  feeble  in 
body  and  unsound  in  mind ;  that  appellant  sold  a  farm  for 
him  on  a  commission  contract  and  was  paid  his  commission 
in  full;  that  under  the  pretense  that  the  title  conveyed  by 
decedent  was  defective  and  that  it  was  necessary  for  him 
to  execute  certain  papers  to  perfect  the  title,  appellant  in- 
duced him  to  sign  the  notes  in  suit  not  knowing  what  they 
were  and  in  the  belief  that  they  were  papers  relating  to  the 
title  to  the  real  estate  sold  by  him.  The  fourth  paragraph 
of  answer  is  also  an  answer  of  fraud  similar  in  its  general 
averments  to  the  third,  except  it  charges  in  substance  that 
decedent  was  a  German,  unable  to  read  or  write  the  English 
language  and  ignorant  of  the  ways  of  doing  business  with 
banks ;  that  he  loaned  appellant  $200  and  assigned  to  him  a 
certificate  of  deposit  for  that  amount ;  that  appellant  induced 
him  to  execute  the  notes  in  suit  under  the  belief  that  he  was 
only  executing  the  necessary  papers  to  enable  appellant  to 
obtain  the  $200  from  the  ban&.  The  third  and  fourth  para- 
graphs of  answer  each  contained  the  formal  and  necessary 
averments  to  constitute  a  good  answer  of  fraud  in  the  pro- 
curement of  the  notes.    The  fifth  paragraph  alleges  that 
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the  notes  in  suit,  and  each  of  them,  were  executed  without 
any  consideration. 

The  appellant  filed  a  reply  in  general  denial  to  the  second, 
third,  fourth  and  fifth  paragraphs  of  answer.  He  also  filed 
a  verified  second  paragraph  of  special  reply  to  the  third 
paragraph  of  answer  in  which  he  alleged  that  he  did  not 
execute  the  contract  therein  mentioned  relating  to  the  sale 
of  the  farm  of  decedent. 

The  cause  was  submitted  to  a  jury  which  returned  a  gen- 
eral verdict  for  appellee,  also  answers  to  certain  interroga- 
tories. The  appellant's  motion  for  a  new  trial  was  over- 
mled  and  judgment  rendered  on  the  verdict  from  which  this 
api>eal  was  taken. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial  A  new  trial  was  asked  on  the  grounds 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence ;  that  it  is  contrary  to  law ;  that  the  verdict  of  the 
jury  in  answer  to  interrogatories  is  not  sustained  by  suf- 
ficient evidence;  that  the  court  erred  in  giving,  and  in  re- 
fusiDg,  certain  instructions ;  that  the  court  erred  in  exclud- 
ing certain  evidence;  that  the  jury  was  guilty  of  miscon- 
duct and  acted  through  prejudice  and  ill  will. 

While  there  was  no  motion  for  judgment  on  the  answers  of 
the  jury  to  the  interrogatories,  the  answers  become  impor- 
tant in  considering  some  of  the  questions  presented,  and  for 
that  reason  we  state  their  substance  as  follows:  that  de- 
cedent, Michael  Guenther,  on  or  about  November  2, 1909,  did 
not  sign  and  deliver  the  notes  sued  on  to  Samuel  Abelman ; 
that  seventy-five  acres  of  real  estate  belonging  to  decedent, 
were  conveyed  to  John  Gavit  on  or  about  September  14, 
1907,  at  the  request  of  said  Abelman ;  that  the  notes  in  suit 
were  not  given  in  consideration  of  any  interest  of  said  Abel- 
man in  the  land  so  conveyed  as  aforesaid ;  that  the  notes  have 
not  been  paid ;  that  there  is  nothing  due  on  said  notes ;  that 
decedent  did  not  "sign  each  and  all  of  the  notes  sued  on" 
and  did  not  sign  the  note  for  $2,500 ;  that  said  Abelman  was 
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on  September  14, 1907,  paid  in  cash  a  commission  of  $375  for 
selling  said  land  of  decedent  and  the  sum  so  paid  was  in  full 
of  all  indebtedness  to  said  Abelman  on  account  of  the  sale 
of  said  real  estate ;  that  the  land  was  sold  under  an  agree- 
ment that  decedent  should  pay  claimant  a  commission  of 
five  per  cent;  that  the  real  estate  was  sold  for  $7,500  of 
which  amount  $3,500  was  paid  in  cash  and  the  balance  was 
secured  by  a  mortgage  on  the  real  estate  sold ;  that  on  Sep- 
tember 14,  1907,  decedent  deposited  in  the  bank  at  Ham- 
mond the  sum  of  $3,105 ;  that  the  notes  in  suit  do  not  repre- 
sent any  bona  fide  indebtedness  due  from  decedent's  es- 
tate to  the  claimant  and  were  not  based  upon  any  considera- 
tion. The  jury  was  also  asked  if  at  the  time  of  the  execu- 
tion of  the  notes,  the  decedent  was  a  person  of  sound  mind, 
but  they  made'  no  answer  to  the  question.  By  these  answers 
the  jury  found  that  there  was  no  consideration  whatever 
for  the  notes  in  suit;  that  decedent  did  not  owe  appellant 
an3^thing  and  did  not  execute  the  notes. 

Appellee's  second  paragraph  of  answer  is  a  nan  est  foe- 
turn,  and  having  been  filed  by  an  administrator  is  good 
without  verification.  §370  Burns  1914,  §364  R.  S.  1881. 
The  fifth  paragraph  is  a  plea  of  no  consideration. 

A  promissory  note  given  for  the  purpose  of  making  a 
donation  or  gift  to  the  payee,  if  based  upon  no  other  con- 
sideration, can  not  be  enforced  by  the  payee,  against 

1.  the  maker  or  his  estate.  The  note  is  only  an  execu- 
tory obligation,  a  promise  to  give,  but  not  an  executed 
gift  until  the  note  is  actually  paid.  West  v.  Gavins  (1881), 
74  Ind.  265,  274;  Johnston  v.  Qriest  (1882),  85  Ind.  503; 
Gammon  Theological  Seminary  v.  Rolibins  (1891),  128  Ind. 
85,  92,  27  N.  E.  341,  12  L.  R.  A.  506 ;  McCuUongh  v.  Martin 
(1894),  12  Ind.  App.  165, 168,  39  N.  E.  905;  Roney  v.  Dun- 
leary  (1906),  39  Ind.  App.  108,  111,  79  N.  E.  398  ;Bundrant 
Y.  Boyce  (1911),  47  Ind.  App.  253,  260,  91  N.  E.  968,  92  N. 
E.  126;  20  Cyc.  1211;  I  Daniel,  Negotiable  Inst.  (6th  ed.) 
§180.    If  a  note  is  given  without  any  consideration  it  can 
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Aot  he  regarded  as  an  executed  gift  because  made  payable 
at  a  bank.  Mader  v.  Cool  (1895),  14  Ind.  App.  299,  302,  42 
N.  E.  945,  56  Am.  St  304. 

In  a  civil  case  it  is  sufficient  that  the  evidence  supplies 
reasonable  grounds  for  inferring  facts  essential  to  a  recov- 
ery or  a  defense.    Where  the  evidence  affords  such 

2.  reasonable  grounds  for  inferring  facts  and  the  facts 
have  been  found  by  the  jury,  on  appeal,  such  finding 

will  not  be  disturbed  for  insufficiency  of  evidence.  Riekl 
V.  EvansviUe  Foundry  Assn.  (1885),  104  Ind.  70,  74,  3  N. 
E.  633;  Rauh  v.  Waterman  (1902),  29  Ind.  App.  344,  346, 
61  N.  E.  743,  63  N.  E.  42 ;  Lake  Erie,  etc.,  R.  Co.  v.  Brafford 
(1896),  15  Ind.  App.  655,  665,  44  N.  E.  551;  Warner  v. 
Marshall  (1906),  166  Ind.  88,  117,  75  N.  E.  582. 

Frank  P.  and  Carrie  Hufty  each  testified  that  after  the 

death  of  the  decedent,  appellant  told  them  that  decedent 

liked  bim  so  well  that  he  made  him  a  present  of  the 

3.  notes  in  suit.    This  evidence  was  undisputed  and  suf- 
ficient to  warrant  the  inference  that  the  notes  were 

executed  without  any  consideration  as  alleged  in  the  fifth 
paragraph  of  answer.  By  the  answers  to  the  interrogatories 
we  know  that  the  jury  did  so  find.  There  is  some  evidence 
to  supx>ort  the  finding  and  for  the  purposes  of  this  appeal 
such  finding  of  the  jury  is  conclusive  upon  the  issue  pre- 
sented by  the  answer  of  no  consideration. 

There  were  three  witnesses  who  testified  that  in  their  opin- 
ions the  signatures  to  the  notes  were  in  the  handwriting  of 
the  decedent,  but  they  did  not  testify  on  the  question  of  de- 
livery. There  were  two  witnesses,  girls  by  the  name  of 
Krieger,  who  testified  to  seeing  certain  notes  signed  by  the 
decedent  at  his  home  in  the  fall  of  1907,  and  delivered  to 
appellant.  The  notes  identified  by  these  witnesses  bear  date 
of  November  2, 1907.  The  evidence  shows  that  appellant  on 
that  date  gave  to  the  decedent  his  note  for  $200  for  bor- 
rowed money,  and  that  this  transaction  occurred  at  the 
home  of  decedent.    A  daughter  and  grandson  of  decedent 
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testified  that  they  were  preaent  when  appellant  gave  the 
note  for  $200  to  decedent  and  that  the  Krieger  girla  who 
claimed  to  have  seen  the  notes  sued  upon  executed,  were  not 
preaent.  Benjamin  Lohse,  the  grandson,  testified  that  he 
wrote  the  note  given  by  appellant  to  his  grandfather,  in  his 
grandfather's  house  on  the  afternoon  of  November  2,  1907, 
and  that  no  one  was  there  that  day  but  his  grandfather, 
grandmother,  his  mother,  Mr.  Abelman  and  himself.  The 
evidence  of  several  witnesses  also  tends  to  show  that  after 
the  alleged  execution  of  the  notes  in  suit,  Michael  Ouenther 
stated  that  he  was  not  indebted  to  any  one. 

George  B.  Sheerer,  an  attorney,  testified  that  he  collected 
a  semiannual  installment  of  interest  on  the  note  from 
Abelman  in  April,  1908 ;  that  the  interest  on  the  notes  in  suit 
is  payable  semiannually  and  would  become  due  at  the  same 
time  as  the  interest  on  the  note  given  by  appellant  to  de- 
cedent as  aforesaid;  that  he  talked  with  Abelman  several 
times  about  the  note  and  he  did  not  say  anything  about  hold- 
ing notes  against  the  decedent,  but  did  claim  his  note  was 
not  due  for  two  years  from  date  instead  of  one  year  as 
written,  and  that  the  interest  was  not  due  semiannually. 
Sheerer  also  testified  that  appellant  told  him  that  he  charged 
five  per  cent  commission  for  selling  the  decedent's  real  es- 
tate ;  that  he  sold  the  land  for  $7,500  and  was  paid  his  com- 
mission of  $375.  The  testimony  of  several  witnesses  tends 
to  show  that  appellant  stated  many  times  that  he  sold  the 
real  estate  for  a  commission  of  five  per  cent  and  received  his 
pay  in  full. 

The  evidence  also  tends  to  show  that  no  one  interested  in 
the  estate  of  the  decedent,  had  any  knowledge  of  the  notes 
in  suit  until  after  the  death  of  decedent;  that  after  his 
death,  in  a  conversation  with  George  B.  Sheerer,  appellant 
said  he  had  an  agreement  with  Mr.  Guenther  to  pay  him 
$50  an  acre  for  his  land,  and  that  the  notes  in  suit  were  given 
to  him  in  payment  of  the  amount  due  him  for  the  price  ob- 
tained above  $50  per  acre,  but  that  he  said  nothing  about 
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these  notes  on  another  oeeaaion  when  he  asked  him  to  pay 
the  note  for  $200  given  by  him  to  the  decedent. 

Otto  Haehnel,  the  administrator^  testified  and  corroborat- 
ed the  testimony  of  Sheerer  in  many  respects.  He  said  he 
tried  to  collect  the  $200  note  from  Abelman  and  he  did  not 
mention  the  notes  against  decedent,  though  the  conversation 
occurred  after  the  interest  on  the  notes  in  suit  was  due,  ac- 
cording to  the  provisions  of  the  notes;  that  he  first  learned 
of  the  notes  in  suit  some  weeks  after  Mr.  Guenther's  death; 
that  Abelman  called  on  him  and  wanted  to  collect  the  notes 
and  offered  him  $750  if  he  would  allow  and  pay  them  and 
said  he  could  keep  $500  and  give  his  lawyer  $250.  The  evi- 
dence also  tends  to  show  a  similar  proposition  made  to  Frank 
P.  Huf  ty  who  had  married  a  granddaughter  of  decedent, 
the  daughter  of  Mrs.  Lohse. 

Considering  the  dates  of  the  notes,  the  date  of  the  sale 

of  the  land,  the  testimony  of  Mrs.  Lohse  and  Benjamin  Lohse 

as  to  the  persons  present  at  decedent's  house  on  No- 

4.  vember  2,  1907,  and  all  the  circumstances  shown  by 
the  evidence,  the  jury  may  have  disbelieved  the  testi- 
mony of  Mollie  and  Lena  Krieger  as  to  the  signing  and  de- 
livery of  the  notes  in  suit,  and  may  have  concluded  that  the 
notes  were  never  obtained  from  the  decedent  with  his  knowl- 
edge or  by  his  consent.  We  are  to  consider  the  evidence,  if 
any,  tending  to  support  the  verdict  of  the  jury  and  all  rea- 
sonable inferences  the  jury  may  have  drawn  therefrom. 
The  finding  of  the  jury  is  to  the  effect  that  the  presumption 
of  delivery,  raised  by  the  possession  of  the  notes,  is  over- 
ocnne  by  the  evidence  and  that  the  notes  were  not  executed. 
There  is  evidence  from  which  the  jury  may  have  so  found 
and  in  such  instance,  this  court  will  not  reverse  for  insuffi- 
ciency of  the  evidence  to  support  the  verdict. 

The  answers  to  the  interrogatories  to  the  effect  that  de- 
cedent did  not  on  or  about  ''Nov.  2,  1909",  sign  and 

5.  deliver  the  notes  sued  on  to  Samuel  Abelman,  when 
considered  in  connection  with  all  the  interrogatories 


24  APPELLATE  COURT  OP  INDLAJ4A, 

Abelman  v.  Haehnel — 57  Ind.  App.  15. 

and  the  case  as  shown  by  the  record,  indicates  that  the 
date  was  intended  for  November  2,  1907,  and  that  the 
^1909"  is  probably  a  clerical  error.  Therefore,  the  jury 
has  found,  both  by  the  general  verdict  and  by  the  answers 
to  the  interrogatories,  that  the  notes  were  not  executed  by 
the  decedent.  Considering  the  evidence,  and  the  inferences 
the  jury  may  rightfully  have  drawn  therefrom,  we  can  not 
say  as  a  matter  of  law,  that  there  is  no  evidence  to  support 
the  finding. 

An  administrator  by  filing  special  pleas^  not  re- 

6.  quired  by  the  statute,  limits  his  defenses  to  those 
pleaded.  McClosky  v.  Davis  (1893) ,  8  Ind.  App.  190, 
192,  35  N.  E.  187;  Niblack  v.  Qoodmom  (1879),  67 

7.  Ind  174,  200.    But  the  filing  of  a  plea  of  won  est 
factum  did  not  shift  the  burden  of  proof  from  appel- 
lant to  appellee  as  to  the  execution  of  the  notes  in  suit. 

Appellant  contends  that  the  execution  of  the  notes  is  clear- 
ly proven  and  that  there  is  no  evidence  to  the  contrary,  or 
at  least,  not  more  than  a  scintilla  of  evidence  tending 

8.  to  disprove  the  execution  of  the  notes,  and  that  such 
proof  is  insufficient  to  require  the  submission  of  the 

question  to  the  jury,  and  it  should  be  disposed  of  on  the 
theory  that  the  evidence  is  all  one  way.  But  conceding  the 
contention  to  be  correct  as  to  a  mere  scintilla  of  evidence, 
we  find  the  evidence  tending  to  disprove  the  execution  of 
the  notes  to  amount  to  more  than  a  mere  scintilla,  or  sug- 
gestion, of  evidence,  and  to  warrant  the  inference  that  the 
notes  were  not  executed  by  appellee's  decedent.  There  is 
no  suggestion  from  any  witness  that  the  notes  in  suit,  if 
signed  by  decedent,  were  signed  on  any  other  date  than  that 
of  November  2,  1907,  nor  that  appellant  was  at  decedent's 
house  more  than  once  on  that  day.  While  the  Krieger 
girls  who  were  then  about  twelve  and  fourteen  years  of 
I  age  respectively,  at  the  trial  five  years  later,  testified  to 

I  seeing  the  notes  signed  and  delivered,  they  indicate  that 

I  this  was  the  only  single  transaction  of  the  kind  within  their 
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knowledge.  They  testified  that  appellant  lived  at  their  home 
at  the  time  and  they  accompanied  him  for  the  pleasure  of 
the  ride  and  were  not  very  specific  in  the  identification  of 
the  notes  except  one  which  the  younger  girl  claimed  to  have 
written  at  the  request  of  the  decedent.  The  jury,  without 
doing  violence  to  the  evidence,  may  have  concluded  that 
appellant  was  only  at  decedent's  house  once  on  November 
2, 1907,  and  that  the  notes  were  in  some  way  procured  with- 
out the  knowledge  or  consent  of  the  decedent  and  that  the 
Krieger  girls  were  either  mistaken  or  had  testified  falsely 
on  the  subject  of  the  execution  of  the  notes. 

A  new  trial  was  also  asked  on  the  ground  that  the  an- 
swers to  certain  interrogatories  are  not  sustained  by  suffi- 
cient evidence.  No  motion  was  made  for  judgment 
9.  on  the  answers  of  the  jury  to  the  interrogatories  and 
the  answers  are  in  harmony  with  the  general  verdict. 
The  assignment  that  the  answers  to  certain  interrogatories 
are  not  sustained  by  sufficient  evidence  presents  no  ques- 
tion for  decision,  but  the  insufficiency  of  the  evidence  is 
presented  by  the  assignment  that  the  verdict  of  the  jury 
18  not  sustained  by  sufficient  evidence.  Sievers  v.  Peters, 
etc..  Lumber  Co.  (1898),  151  Ind.  642,  656,  50  N.  E.  877,  52 
N.  B.  399;  Staser  v.  Hogan  (1889),  120  Ind.  207,  227,  21 
N.  E.  911,  22  N,  E.  990;  Ohio,  etc,  E,  Co.  v.  Selly  (1874), 
47  Ind.  471,  497,  17  Am.  Rep.  719;  Bocrrd,  etc.  v.  0 'Conner 
(1894),  137  Ind.  622,  648,  35  N.  B.  1006,  37  N.  E.  16 ;  Grand 
Rapids,  etc,  R.  Co,  v.  Diether  (1894),  10  Ind.  App.  206, 
212,  37  N.  E.  39, 1069,  53  Am.  St.  385 ;  Jenney  Electric  Mfg. 
Co.  V.  Flannery  (1913),  53  Ind.  App.  397,  98  N.  E.  424; 
Pittsburgh,  etc.,  R.  Co.  v.  Ives  (1895),  12  Ind.  App.  602,  604, 
40  N.  E.  923.  In  Ohio,  etc.,  R.  Co.  v.  Selby,  supra,  498,  the 
Supreme  Court  by  Buskirk,  C.  J.,  said:  **If  the  general 
and  special  verdicts  are  consistent  with  each  other,  then 
both  should  stand.  If  they  are  inconsistent,  and  the  special 
verdict  is  not  supported  by  the  evidence,  the  appellee,  and 
not  the  appellant,  had  the  right  to  complain.    Suppose  we 
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should  find  that  the  special  findings  were  not  supported  by 
the  evidence,  how  would  that  aid  the  appellant!  •  •  • 
The  general  verdict  includes  all  that  is  in  the  special  find- 
ings, and  more."  In  Chicago,  etc.,  £.  Co.  v.  Kenmngton 
(1890),  123  Ind.  409,  24  N.  E.  137,  the  court  by  Mitchell, 
J.,  said :  ^'The  rule  upon  which  this  court  proceeds,  is,  that 
if  the  general  verdict  is  supported  by  the  evidence  a  motion 
for  a  new  trial  will  be  overruled,  which  assigns  as  a  reason 
that  it  is  not  so  supported,  without  regard  to  the  manner 
in  which  interrogatories  may  be  answered.''  In  Staser  v. 
Hogan,  supra,  227  it  is  said :  "A  number  of  interrogatories 
was  submitted  to  the  jury  by  the  appellants  and  answered. 
It  is  not  claimed  that  the  answers  to  these  interrogatories 
are  in  confiict  with  the  general  verdict,  but  it  is  contended 
by  the  appellants  that  the  answers  to  the  interrogatories 
are  not  supported  by  the  evidence.  It  is  contended  that 
such  an  open  disregard  of  the  evidence,  in  particular  and 
material  things,  as  is  exhibited  in  this  case,  inexorably  un- 
dermines the  general  verdict,  and  requires  that  it  should 
be  set  aside  as  an  unsupported  verdict.  The  object  sought 
to  be  attained  in  putting  interrogatories  to  the  jury  is  to 
elicit  from  them  special  answers  to  questions  of  fact  ui- 
volved  in  the  case,  necessary  to  a  correct  application  of  the 
law  to  the  facts  in  the  case  under  investigation.  For  this 
reason,  if  the  jury  return  answers  to  special  interrogatories 
which  disclose  facts  inconsistent  with  the  general  verdict, 
such  answers  will  control  the  general  verdict,  and  the  court 
will  render  judgment  according  to  the  special  facts  found, 
notwithstanding  such  general  verdict.  If  the  jury  should 
return  a  general  verdict  for  one  of  the  parties,  and  should 
answer  interrogatories  disclosing  facts  inconsistent  with  the 
verdict,  it  would  then  be  necessary  to  inquire  whether  such 
answers  were,  or  were  not,  supported  by  the  evidence.  If 
it  found  that  they  were  not  supported  by  the  evidence,  as 
the  court  could  not  ignore  such  answers,  it  would  undoubted- 
ly be  its  duty  to  grant  a  new  trial,  as  the  ends  of  justice 
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eonld  be  reached  in  no  other  way.  Murray  v.  Phillips 
[1887],  59  Ind.  56;  Ohio,  etc.,  R.  Co.  v.  Selby  [1874],  47 
Ind.  471.  But  we  have  no  such  case  here.  The  answers  to 
special  interrogatories  are  consistent  with  the  general  ver- 
dict of  the  jury.  The  motion  is  for  a  new  trial,  assigning 
BF  a  reason  that  the  verdict  of  the  jury  is  not  supported  by 
the  evidence.  In  such  case  the  attention  of  the  court  is  not 
called  to  the  interrogatories  and  the  answers  thereto,  but 
it  is  directed  to  the  evidence  in  the  cause.  It  is  the  duty 
of  the  court  to  examine  the  evidence,  and  if  it  supports  the 
general  verdict,  the  motion  should  be  overruled,  without 
any  regard  to  the  manner  in  which  the  answers  to  inter- 
rogatories are  made." 

As  already  indicated  there  is  evidence  in  this  case  tending 
to  prove  that  the  notes  in  suit  were  not  executed  and  that 
there  was  no  consideration  supporting  them.  The  same  evi- 
dence also  supports  the  answers  to  the  interrogatories  in 
harmony  with  the  general  verdict. 

Appellant  contends  that  the  question  of  the  unsoundness 

of  the  mind  of  the  decedent  was  not  within  the  issues,  but 

both  appellant  and  appellee  agree  that  the  answers 

10.  of  the  jury  to  the  interrogatories  show  that  the  verdict 
of  the  jury  is  not  based  on  the  unsoundness  of  the 
mind  of  the  decedent.  Appellant  in  his  brief  says:  **The 
jury  did  not  find  or  intend  to  find  that  the  decedent, 
Quenther,  was  a  person  of  unsound  mind.  This  is  evidenced 
by  the  fact  that  they  did  not  answer  interrogatory  No.  14. 
•  •  •  This  is  the  only  interrogatory  submitted  calling 
for  an  answer  by  the  jury  regarding  the  condition  of  mind 
of  the  decedent,  Ouenther.  The  jury's  failure  to  answer 
interrogatory  No.  14  shows  that  they  did  not  find  that  de- 
cedent Ouenther  was  of  unsound  mind,  but  based  their  ver- 
dict xipon  somethiog  else."  Api>ellee  quotes  the  foregoing 
from  appellant's  brief  and  expressly  states  that  he  agrees 
with  the  statement,  both  as  to  the  facts  stated  and  the  in- 
ference drawn  therefrom,  namely,  **that  the  jury  did  not 
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find  or  intend  to  find  that  the  decedent  Guenther  was  a 
person  of  unsound  mind.'*  This  being  true,  for  the  pur- 
poses of  this  appeal,  it  is  apparent  that  any  alleged  errors 
in  the  instructions  relating  to  unsoundness  of  mind  were 
harmless.  The  only  instruction  requested  by  appellant  on 
the  subject  of  mental  unsoundness  was  peremptory  and 
directed  a  verdict  for  appellant  on  that  issue.  In  our  view 
of  the  case  the  court  did  not  err  in  refusing  the  instruction. 

Appellant  complains  especially  of  the  giving  of  instruction 

No.  4  on  the  subject  of  fraud  in  the  procurement  of  the 

notes  in  suit.    It  is  claimed  that  the  instruction  is 

11.  incomplete,  that  it  gave  an  erroneous  definition  of 
fraud,  and  that  it  was  outside  the  issues  because  no 
evidence  was  offered  tending  to  support  the  issue  of  fraud. 
Objection  is  also  made  to  instruction  No.  5  given  on  the 
same  subject.  Appellant  claims  there  is  no  evidence  tend- 
ing to  support  the  third  and  fourth  paragraphs  of  answer. 
Appellee  admits  there  is  no  direct  proof  of  fraud  as  alleged, 
but  insists  that  the  jury  had  the  right  to  infer  fraud  from  the 
facts  and  circumstances  shown  by  the  evidence.  In  view 
of  the  finding  in  favor  of  appellee  on  the  second  and  fifth 
paragraphs  of  answer,  we  do  not  consider  it  necessary  to 
discuss  at  length  the  questions  relating  to  the  issue  of  fraud. 
Where  the  record  affirmatively  shows  that  the  jury  found 
for  the  defendant  upon  certain  issues  presented  by  para- 
graphs of  answer,  and  that  such  finding  necessarily  resulted 
in  a  verdict  for  the  defendant,  an  error,  relating  to  an  issue 
presented  by  another  paragraph  of  answer  wholly  diflferent 
from  the  one  upon  which  it  affirmatively  appears  the  jury 
so  found,  is  harmless,  because  it  could  not  have  changed  the 
verdict.  As  applied' to  this  case,  the  answers  of  the  jury 
to  the  interrogatories  make  the  record  affirmatively  show 
that  the  jury  found  for  appellee  both  on  the  issue  of  non 
est  factum  and  of  no  consideration.  Lake  Shore,  etc.,  R. 
Co.  V.  Myers  (1912),  52  Ind.  App.  59,  98  N.  E.  654,  100  N. 
E.  313;  KeUey  v.  BeU  (1909),  172  Ind.  590,  595,  88  N.  E. 
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58;  Gregory  v.  Arms  (1911),  48  Ind.  App.  562,  578,  96 
N.  E.  196;  United  States  Cement  Co.  v.  Cooper  (1909),  172 
IncL  599,  605,  88  N.  E.  69;  McComas  v.  Haa^  (1884),  93  Ind. 
276;  Reddick  v.  Young  (1912),  177  Ind.  632,  98  N.  E.  813; 
Indiana  Fuel  Supply  Co.  v.  Indianapolis  Basket  Co.  (1908), 
41  Ind.  App.  658,  84  N.  E.  776.  But  it  is  claimed  by  ap- 
pellant that  the  answers  of  the  jury  to  interrogatories  to 
the  effect  that  decedent  did  not  sign  and  deliver  the  notes 
in  suit  to  appellant,  may  have  been  influenced  by  the  error 
in  instruction  No.  4;  that  the  instruction  indicated  to  the 
jury  that  though  the  notes  were  actually  executed  by  de- 
cedent, they  might  find  that  they  were  not  executed,  if  they 
believed  that  when  he  was  executing  them  he  acted  without 
a  knowledge  of  what  he  was  doing,  ''or  was  so  deceived  that 
he  thought  that  he  was  doing  some  other  act  or  executing 
some  other  paper.'*  It  may  be  conceded  that  the  instruc- 
tions on  the  subject  of  fraud  are  erroneous,  but  it  does  not 
necessarily  follow  that  appellant  was  harmed  thereby.  Con- 
ceding, without  deciding,  that  they  may  have  had  some 
effect  in  determining  the  answers  relating  to  the  question 
of  the  execution  of  the  notes  they  could  not  have  influenced 
or  in  any  way  affected,  or  produced  the  answers  which  find 
that  the  notes  were  executed  without  any  consideration.  The 
answers  are  clear  and  definite  on  this  point,  and  as  already 
shown  there  is  evidence  tending  to  prove  that  there  was  no 
consideration  whatever  supporting  any  of  the  notes  in  suit. 
If  there  was  no  consideration  for  the  notes,  they  were  not 
enforcible  by  appellant  against  the  decedent's  estate,  though 
they  may  have  been  duly  executed.  It  therefore  affirma- 
tively appears  from  the  record  that  the  jury  based  its  find- 
ing on  the  plea  of  no  consideration.  If  this  plea  was  sus- 
tained it  compelled  a  verdict  for  appellee,  and  errors  relat- 
ing to  the  execution  of  the  notes,  or  the  question  of  fraud 
were  hannless,  because  the  result  must  have  been  the  same 
independent  of  those  issues  or  any  errors  relating  thereto. 
Complaint  is  also  made  of  the  giving  of  instruction  No. 
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6  on  the  subject  of  consideration,  as  indicating  that  there 
could  be  no  consideration  unless  the  plaintiff  gave  the 

12.  decedent  something  for  the  notes ;  that  with  this  idea 
before  the  jury,  it  was  told  that  if  there  was  no 
consideration  for  the  notes  the  plaintiff  must  faiL 

13.  It  is  insisted  that  this  definition  is  too  narrow.  That 
as  a  matter  of  law  there  might  be  a  good  considera- 
tion for  the  notes  without  appellant  actually  giving  the 
decedent  anything.  It  is  true  as  a  general  proposition  that 
there  may  be  sufficient  consideration  to  support  a  contract 
without  the  payee  or  obligee  actually  giving  anything  of 
value  to  the  obligor.  It  will  be  sufficient  if  there  be  any 
damage,  inconvenience  or  detriment  to  the  promisee,  though 
no  actual  benefit  accrue  to  the  party  undertaking  to  per- 
form the  obligation.  Chitty  says:  ''Unless  it  appear  that 
the  promisee  incurred  no  detriment  whatever,  it  need  not  be 
shown,  in  order  to  constitute  a  good  consideration,  that  a 
benefit  resulted  to  the  promissor,  from  the  performance  by 
the  promisee  of  the  stipulated  act."  1  Chitty,  Contracts 
(11  Am.  ed.)  31;  Shade  v.  Creviston  (1884),  93  Ind.  591, 
595;  MuUen  v.  Hawkins  (1895),  141  Ind.  363,  366,  40  N.  E. 
797;  Wolford  v.  Powers  (1882),  85  Ind.  294,  44  Am.  Rep. 
16;  Druckamaier  v.  Coy,  (1908),  42  Ind.  App.  500,  505,  85 
N.  E.  1028.  In  this  case  it  appears  from  the  answers  of 
the  jury  to  the  interrogatories  that  there  is  nothing  due  on 
the  notes ;  that  appellant  had  been  paid  all  that  the  decedent 
owed  him ;  that  the  notes  were  not  given  for  any  interest 
in  the  land  sold  to  Gavit  and  do  not  represent  any  hona 
fide  indebtedness  due  from  decedent's  estate  to  appellant. 
Furthermore,  a  careful  reading  of  the  evidence  as  set  out 
in  appellant's  briefs  excludes  the  idea  that  the  notes  were 
given  for  any  inconvenience,  damage  or  detriment  to  appel- 
lant and  shows  that  the  consideration  was  either  something 
of  value  passing  from  appellant  to  decedent,  growing  out 
of  said  real  estate  transaction,  or  that  there  was  no  con- 
sideration whatever  for  the  notes.    As  already  shown,  the 
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jury  found  that  there  was  no  consideration  whatever  for 
the  execution  of  the  notes.  Though  the  instruction  as  a 
general  proposition  gives  too  narrow  a  definition  of  a  good 
consideration,  as  applied  to  the  facts  of  this  case,  it  was  not 
misleading  or  harmful  to  appellant  because  of  its  inaccuracy 
or  incompleteness.  There  was  no  evidence  in  the  case  which 
called  for  the  application  of  the  phase  of  consideration 
omitted  from  the  instruction.  The  jury  was  instructed  that 
the  notes  import  a  consideration  sufficient  in  the  absence 
of  evidence,  and  that  to  defeat  them  the  burden  of  proof 
was  on  defendant  to  prove  that  there  was  no  consideration 
whatever  for  their  execution;  that  inadequacy  of  considera- 
tion would  not  defeat  a  recovery  on  the  notes. 

The  other  questions  suggested,  relating  to  the  instructions, 

do  not   require   detailed  consideration.    The   instructions 

given  fairly  and  accurately  stated  the  law  applicable 

14.  to  the  issues,  and  the  errors  suggested  were  not  prej- 
udicial to  appellant.  Some  of  the  instructions  ten- 
dered by  appellant,  as  applied  to  the  evidence,  were  erro- 
neous, and  those  which  were  correct  and  applicable  to  the 
issues  were  covered  by  those  given  by  the  court.  There 
was  therefore  no  harmful  error  in  the  giving  or  refusal  of 
instructions. 

Complaint  is  also  made  of  the  exclusion  of  certain  evidence 

offered  by*  appellant  in  rebuttal  of  testimony  given  by  one 

Ctoorge  B.  Sheerer  and  as  tending  to  impeach  the 

15.  witness  Sheerer.  The  evidence  of  Sheerer  was 
offered  to  identify  the  alleged  contract  between  ap- 
pellant and  the  decedent  for  the  sale  of  the  land  with  a 
view  of  offering  it  in  evidence,  and  referred  to  some  alleged 
admissions  of  appellant  relating  thereto,  made  at  a  former 
trial  of  the  case.  The  court  sustained  an  objection  and 
excluded  the  instrument.  The  main  issue  was  therefore 
determined  in  appellant's  favor.  Sheerer 's  testimony  by 
such  ruling  became  immaterial  and  it  was  not  proper  to 
contradict  his  testimony  on  that  subject  or  to  attempt  to 
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impeach  him  on  an  immaterial  matter.  Furthermore,  there 
was  evidence,  of  other  witnesses,  tending  to  show  that  after 
the  death  of  decedent,  appellant  admitted  that  he  sold  the 
land  of  decedent  on  a  contract  for  a  five  per  cent  commis- 
sion and  that  his  commission  was  paid  in  full.  Appellant 
was  a  competent  witness  to  deny  these  statements  and  to 
give  to  the  jury  his  version  of  such  conversations.  Sheerer 's 
testimony,  at  most,  only  tended  to  show  the  existence  of  a 
written  contract  relating  to  the  sale  of  the  land.  Though 
the  alleged  writing  was  excluded,  the  jury  was  warranted 
in  finding  from  other  testimony  that  the  land  was  sold  on 
some  kind  of  a  commission  contract  and  the  testimony  au- 
thorizing such  finding  was  not  denied  by  appellant. 

16.  Where  a  party  has  competent  evidence,  presumably 
favorable  to  him,  readily  obtainable  by  him  to  prove 

or  disprove  any  material  fact,  and  fails  to  produce  it,  the 
presumption  is  that  the  evidence  if  produced  would  be  tin- 
favorable  to  his  contention.  Indiana  Union  Traction  Co. 
v.  Scnbner  (1910),  47  Ind.  App.  621,  637,  93  N.  E.  1014.  In 
any  view  of  the  situation,  we  are  unable  to  see  that  appel- 
lant was  harmed  by  the  exclusion  of  the  offered  evidence. 

The  alleged  misconduct  of  the  jury  assigned  as  ground 

for  a  new  trial,  as  presented,  is  not  tenable.     It  is  not  made 

to  appear  that  the  verdict  was  in  any  way  influenced 

17.  by  the  conduct  of  which  complaint  is  made,  or  that 
there  was  even  a  remote  possibility  of  its  having^  been 

so  influenced  to  appellant's  harm.  On  the  whole  record, 
the  case  seems  to  have  been  fairly  tried,  and  substantial 
justice  seems  to  have  been  done  between  the  parties.  "We 
find  no  harmful  error  in  the  record,  and  the  judgment  is 
therefore  aflSrmed. 

Lairy,  C.  J.,  Ibach,  Caldwell,  Hottel  and  Shea,  JJ.,  concur. 

Note. — ^Reported  in  103  N.  E.  869.  As  to  the  impeaching  of 
witnesses,  see  14  Am.  St.  157.  For  a  discussion  of  a  donor's  own 
note  as  the  subject  of  a  gift  inter  vivos,  see  Ann.  Cas.  1914  C  8S4. 
See,  also,  under  (1)  7  Cyc.  728;  (2,  3)  3  Cyc.  348;  (4)  3  Cyc.  348, 
8  oyc.  219;  (5)  38  Cyc.  1930;  (6)  31  Cyc.  693;  (7)  8  Cyc.  216;  (8) 
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3  Cyc.  345;  (9)  29  Cyc  836;  (10)  38  Cyc.  1815;  (11)  38  Cyc.  1811; 
(12)  38  Cyc.  1815;  (13)  7  Cyc.  1915  Ann.  e93-New;  9  Cyc.  340; 
(14)  38  Cyc.  1704;  (15)  40  Cyc.  2769;  (16)  16  Cyc  1059;  (17) 
38  Cyc  1822. 


Larimer  et  al.  v.  Kbau,  Treasurer. 

[Xa  8,776.    Filed  January  29,  1914.    Rehearing  denied  July  2, 1914. 

Transfer  denied  October  8,  1914.] 

!•  Deains. — Aueasmenia, — IniundUm, — Collateral  Attack.  —  Com- 
plaint,— ^An  action  to  enjoin  the  collection  of  an  assessment  for 
drainage  constmctlon  on  the  ground  that  plaintifT  had  no  notice 
of  the  proceedings  before  the  board  of  county  commissioners  is 
a  collateral  attack  on  the  record  of  the  board,  and  the  complaint, 
to  be  sufficient,  must  show  that  the  action  of  the  board  in  levying 
the  assessment  was  Toid.    pp.  37, 41. 

2.  (joukts. — Boards  of  County  Commissioners, — Jurisdiction, — ^A 
board  of  county  commissioners,  when  acting  in  a  Judicial  capacity, 
is  a  court  of  inferior  Jurisdiction  and  may  exercise  only  such 
power  as  is  conferred  by  statute,    p.  37. 

3.  JuDOMEiTT. — Jurisdiction, — Presumptions,  —  Collateral  Attack, — 
While  Jurisdiction  Is  presumed  in  favor  of  a  court  of  general 
Jurisdiction,  and  nothing  is  presumed  in  favor  of  one  of  inferior 
or  limited  Jurisdiction,  the  latter  rule  is  limited  and  does  not 
apply  as  to  that  which  affirmatively  or  by  necessary  implication 
appears  fr<»n  the  record;  hence,  where  the  record  of  an  inferior 
tribunal  shows  that  it  was  required  to  ascertain  and  decide  upon 
facts  essential  to  its  Jurisdiction,  its  judgment  can  not  be  over- 
thrown in  a  collateral  proceeding  by  proof  de  hors  the  record 
showing  that  it  had  not  Jurisdiction,    p.  37. 

4.  DBAms. — Establishment, — Jurisdiction, — ^The  drainage  statute 
c<Hifers  Jurisdiction  on  the  board  of  county  commissioners  to 
establish  a  drain  and  levy  assessments  to  pay  the  cost  of  the  im- 
provement, when  a  petition  as  therein  designated  has  been  filed 
and  the  notice  provided  has  been  given,  and  the  board's  deter- 
mination as  to  whether  proper  notice  has  been  given  is  Jurisdic- 
tional, and  the  record  of  its  decision  upon  that  question  is  neither 
open  to  collateral  attack  nor  to  ccatradlction  by  parol  testimony. 
p.  40. 

5.  JuMifKNT. — Collateral  Attack. — Inferior  Courts. — Where  the 
record  of  an  inferior  court  fails  to  show  the  jurisdictional  facts, 
or  such  facts  do  not  appear  therefrom  by  necessary  implication, 
the  Judgment  may  be  attacked  collaterally,    p.  40. 
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6.  CouBTS. — Jurisdiction. — Presumptions, — Where  the  record  of  an 
inferior  court  shows  that  the  court  passed  upon  the  Jurisdictional 
facts,  and  discloses  nothing  conclusively  showing  that  it  did  not 
have  Jurisdiction,  the  same  presumptions  are  indulged  in  favor 
of  the  regularity  of  its  proceedings  as  are  indulged  in  favor  of 
the  action  of  a  court  of  general  Jurisdiction. '  pp.  40, 46. 

7.  Dbains.  —  Establishment  —  Jurisdiction.  —  Collateral  Attack. — 
The  recital  in  the  record  of  a  board  of  county  commissioners  in 
a  drainage  proceeding,  that  "finding  the  petition  regular  in  form, 
and  the  bond  being  sufficient,  and  notice  having  been  served  on 
all  landowners  affected  who  are  not  Joined  in  said  x)etition,  the 
court  now  orders  the  petition  docketed*',  shows  a  determination 
of  the  question  of  notice  and  that  due  notice  had  been  given, 
and,  in  the  absence  of  anything  in  the  record  to  the  contrary  was 
conclusive  against  collateral  attack  for  want  of  Jurisdiction  of 
the  person,    p.  41. 

8  CkwjBTS. — Jurisdiction. — Presumptions. — It  will  be  presumed  that 
a  court  of  general  Jurisdiction  had  Jurisdiction  of  the  persons  and 
of  the  subject-matter  of  the  action,  unless  it  affirmatively  appears 
from  the  record  that  it  did  not  have  such  Jurisdiction,  but  on  the 
contrary  such  presumption  can  not  be  indulged  in  favor  of  the 
Judgment  of  an  inferior  court  unless  Jurisdiction  of  the  persons 
and  of  the  subject-matter  is  affirmatively  shown  by  Its  record, 
pp.  42, 46. 

9.  Judgment. — Validity. — *'Void  Judgment." — ^The  Judgment  of  a 
court  of  record  is  not  void  unless  the  thing  lacking  or  making  it 
so  is  apparent  on  the  face  of  the  record,  but  if  the  infirmity  does 
not  so  appear,  it  is  merely  voidable,    p.  43. 

10.  Judgment. — Judgment  of  Inferior  Court. — Validity. — Collateral 
Attack. — Where  the  record  of  a  board  of  commissioners  or  other 
inferior  court,  shows  that  the  Jurisdictional  t&cts  were  passed 
upon  and,  either  expressly  or  by  necessary  implication,  that  they 
were  held  sufficient,  its  Judgment  is  not  void  in  the  sense  that  It 
is  vulnerable  to  collateral  attack,  unless  from  the  whole  record 
it  appears  that  it  did  not  have  or  acquire  Jurisdiction,  and  f<^ 
the  purpose  of  ascertaining  such  fact  the  pleadings,  summonses, 
notices  and  other  files  constitute  a  part  of  the  record  and  may  be 
resorted  to.    pp.43, 45. 

11.  Judgment. — Attack  on  Judgment  of  Inferior  Court. — Jurisdic- 
tion.— Evidence  De  Hors  the  Record. — In  a  direct  attack  the  Judg- 
ment of  an  iiiferior  court  may  be  assailed  upon  the  Jurisdictional 
facts  by  parol  or  other  proof  of  facts  de  hors  the  record,  but  in  a 
collateral  attack  recitals  in  the  record  either  directly  or  by  nec- 
essary implication  showing  Jurisdiction,  or  that  the  court  passed 
upon  the  Jurisdictional  facts  and  held  them  sufficient,  can  not 
be  disputed  by  proof  de  hors  the  record,    p.  43. 


MAY  TERM,  1914.  35 

I<arimer  v.  Erau — 67  Ind.  App.  33. 

From  Elkhart  Circuit  Court ;  James  Story  Drake,  Judge. 

Action  by  Gteorge  A.  Larimer  and  another  against  William 
P.  Erau,  Treasurer  of  Elkhart  County.  Prom  a  judgment 
for  defendant,  the  plaintiffis  appeal.    Affirmed. 

Ethan  A.  Dausman  and  Guy  W.  Dausman,  for  appellants. 
Benjamin  F.  Deahl,  Ray  Deahl  and  Anthony  DeahZ,  for 
api>ellee. 

Felt,  J. — ^This  suit  was  begun  by  appellants  to  enjoin 
appellee  as  treasurer  of  Elkhart  County,  Indiana,  from  col- 
lectmg  certain  drainage  assessments  levied  against  appel- 
lants'lands  in  a  proceeding  before  the  board  of  county 
commissioners  of  Elkhart  County.  The  court  sustained  a 
demurrer  to  the  complaint  for  insufficiency  of  the  facts 
alleged  to  constitute  a  cause  of  action  against  the  defendant 
entitling  the  plaintiffs  to  the  relief  prayed.  The  plainti£Gs 
refosed  to  plead  over,  prayed  an  appeal  from  the  judgment 
against  them  on  the  demurrer,  and  have  assigned  as  error 
the  sustaining  of  the  demurrer  to  the  complaint. 

It  is  alleged  in  substance  that  plaintiffs  George  A.  and 
Milton  B.  Larimer  and  one  William  T.  B.  Larimer,  who  is 
not  a  party  to  this  suit,  were  and  are  the  owners  in  fee 
simple,  as  tenants  in  common  of  certain  real  estate  in  Elk- 
hart County,  Indiana,  which  real  estate  is  particularly  de- 
scribed. The  complaint  then  avers  in  detail  the  filing  of 
the  drainage  petition  with  the  auditor  of  said  county  and 
the  several  steps  in  the  proceedings  up  to  and  including  the 
making  of  the  assessment  and  placing  the  assessment 
against  apx>ellanta'  lands  on  the  tax  duplicate  for  collection. 
It  is  then  charged  that  at  the  time  of  the  filing  of  said  drain- 
age petition  and  continuously  thereafter,  George  A.  Larimer 
was  a  nonresident  of  the  State  of  Indiana  and  said  Milton 
B.  Larimer  was  a  nonresident  of  said  Elkhart  County.  Also 
that:  '^no  notice  of  any  kind  or  character  was  given  to 
the  plaintiff  George  A.  Larimer,  nor  to  the  plaintiff  Milton 
B.  Larimer,  of  the  filing  of  said  petition,  or  of  the  pendency 
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of  said  proceeding,  or  of  any  of  the  steps  taken  or  had 
in  said  cause;  that  said  proceeding  was  conducted  through- 
out, and  said  pretended  assessments  were  made,  reported 
and  approved,  as  aforesaid,  without  any  notice  of  any  kind 
or  character  thereof  having  been  given  to  the  plaintiff  George 
A.  Larimer,  or  to  the  plaintiff  Milton  B.  Larimer;  that 
neither  the  plaintiff  George  A.  Larimer,  nor  the  plaintiff 
Milton  B.  Larimei,  had  any  notice  whatsoever  of  said  drain- 
age proceeding,  nor  of  any  step  or  action  had  or  taken  there- 
in; and  that  neither  of  the  plaintiffs  in  any  manner  or  at 
any  time  appeared  therein  or  thereto,  nor  in  any  manner 
whatsoever  consented  thereto ;  and  that  neither  of  the  plain- 
tiffs signed  said  drainage  petition;  and  that  said  pretended 
assessments  against  said  lands,  and  each  and  every  portion 
thereof,  is  and  are,  separately  and  collectively,  illegal  and 
void/'  It  is  then  averred  that  on  September  10,  1908,  said 
board  of  commissioners  placed  upon  their  records  in  said 
drainage  proceeding  the  following  entry:  *'The  court  hav- 
ing taken  up  this  matter  and  finding  the  petition  regular 
in  form,  and  the  bond  being  sufficient,  and  notice  having 
been  served  on  all  landowners  affected  who  are  not  joined 
in  said  petition,  the  court  now  orders  the  petition  docketed." 
It  is  also  averred  that  as  to  plaintiffs  ''said  recital  in  said 
record  is  wholly  false  and  untrue  in  every  respect;  that  in 
truth  and  in  fact  no  notice  of  any  kind  or  character  was 
served  on  these  plaintiffs  or  on  any  of  them."  The  com- 
plaint contains  the  formal  averments  as  to  the  proceedings 
to  collect  the  assessments  and  alleges  ''irreparable  loss" 
unless  a  restraining  order  is  issued  enjoining  the  defendant 
from  proceeding  to  collect  said  assessments. 

Appellants  concede  that  the  board  of  commissioners  had 
jurisdiction  of  the  subject-matter  of  the  proceeding  but 
contend  that  it  did  not  acquire  jurisdiction  over  the  persons 
of  appellants,  because  there  was  no  notice  to  them  as  re- 
quired by  the  statute  in  such  proceedings,  and  that  for  want 
of  such  notice  the  proceeding  is  void. 
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This  suit  is  a  collateral  attack  on  the  record  of  the  board 
of  eommissioners  in  the  drainage  proceeding,  and  the  com- 
plaint to  be  sufficient,  must  show  that  the  action  of  the 

1.  board  in  levying  the  assessment  against  appellants' 
land  is  void.  Smith  v.  Pyle  (1909),  44  Ind.  App.  150, 

152,  88  N.  E.  lS3;Featherston  v.  Small  (1881),  77  Ind.  143; 
Johnson  v.  Ramsay  (1883),  91  Ind.  189, 195.  The  complaint 
shows  that  on  a  x>etition,  the  sufficiency  of  which  is  not  ques- 
tioned, the  board  of  commissioners  took  the  several  steps 
required  by  the  statute,  and  after  assuming  jurisdiction, 
established  the  ditch  and,  except  for  want  of  notice,  duly 
levied  the  assessments,  the  collection  of  which  is  sought  to 
be  enjoined.  Notwithstanding  the  averments  denying  no- 
tice, the  complaint  sets  out  a  portion  of  the  record  of  the 
1x)ard  of  commissioners  in  said  drainage  proceedings,  which 
shows  affirmatively  that  the  board  found  that  the  petition 
was  regular  in  form  and  that  all  landowners,  other  than  the 
petitioners,  who  were  affected  by  the  proceedings,  had  been 
duly  served  with  notice  of  the  proceedings;  that  after  de- 
termining such  jurisdictional  facts,  the  board  ordered  said 
petition  docketed. 

It  is  contended  that  no  presumption  is  indulged  in  favor 

of  the  jurisdiction  of  a  court  of  inferior  jurisdiction,  and 

that  the  jurisdiction  of  such  courts  may  always  be 

2.  inquired  into  collaterally  even  in  contradiction  of  the 
record  made  by  such  court.    The  board  of  county  com- 

missionersj  when  acting  in  a  judicial  capacity,  is  a  court  of 
inferior  jurisdiction  and  may  exercise  such  power  only  as 
is  conferred  by  the  statute.  RicJceits  v.  Spraker  (1881),  77 
Ind.  371;  Brooks  v.  Morgan  (1905),  36  Ind.  App.  672,  677, 
76  N.  E.  331;  Helms  v.  Bell  (1900),  155  Ind.  502,  504,  58 
N.  E.  707.    The  proposition  that  jurisdiction  is  pre- 

3.  sumed  in  favor  of  a  court  of  general  jurisdiction, 
and  that  nothing  is  presumed  in  favor  of  a  court  of 

inferior  or  limited  jurisdiction  except  that  which  affirma- 
tive, or  by  necessary  implication,  appears  from  its  record, 
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seems  to  be  firmly  established  in  this  State.  An  examina- 
tion of  the  numerous  decisions  shows  considerable  discrep- 
ancy of  expression  and  some  difference  of  opinion  as  to 
the  conditions  under  which  the  want  of  jurisdiction  of  an 
inferior  court  may  be  shown  by  proof  de  hors  the  record. 
This  want  of  uniformity  may  be  accounted  for  in  part  by 
the  apparent  failure  to  always  observe  the  distinction  be- 
tween a  direct  and  collateral  attack,  and  failure  to  distin- 
guish the  cases  where  the  record  shows  that  the  court  passed 
upon  the  jurisdictional  facts  and  held  them  to  be  sufficient 
to  give  jurisdiction,  from  those  cases  where  an  inferior 
court  has  exercised  jurisdiction,  but  the  record  does  not 
show  affirmatively,  or  by  necessary  implication,  that  the 
court  considered  and  passed  upon  the  jurisdictional  facts 
before  proceeding  to  exercise  its  jurisdiction.  In  Peters  v. 
Koepke  (1901),  156  Ind.  35,  38,  59  N.  E.  33,  the  Supreme 
Court  said:  '' According  to  the  later,  and,  as  we  think,  the 
more  correct  decisions  in  this  State,  the  records  even  of  a 
court  of  inferior  and  limited  jurisdiction,  where  it  is  affirmar 
tively  shown,  upon  their  face,  that  the  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  and  of  the  person 
of  the  defendant,  are  entitled  to  the  same  respect  and  are 
equally  invulnerable  to  collateral  attack  as  those  of  courts 
of  general  jurisdiction."  In  Stoddard  v.  Johnson  (1881), 
75  Ind.  20,  30,  the  Supreme  Court  said :  ' '  These  authorities 
show  further,  that  when  an  inferior  tribunal  is  required  to 
ascertain  and  decide  upon  the  facts  essential  to  its  jurisdic- 
tion, its  determination  thereon  is  conclusive  as  against  collat- 
eral attack."  Further  on  in  the  same  case  it  is  said:  ''In 
most  of  these  cases,  the  questions  were  raised  on  appeal,  and 
involved  no  collateral  attack.  In  so  far  as  many  of  these 
cases  hold  that  the  jurisdiction  of  an  inferior  court  must 
be  shown  in  its  own  record,  they  accord  with  our  present 
ruling  and  with  the  cases  cited  supra.  Some  of  them  per- 
haps contain  dicta  against  the  indulgence  of  presumptions 
in  favor  of  the  proceedings  of  inferior  courts,  after  juris- 
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diction  has  been  acquired,  and  to  the  effect  that  their  pro- 
ceedings are  void  unless  in  strict  compliance  with  the  law. 
If  80,  they  are  not  in  harmony  with  the  cases  cited  and  in 
such  respects  are  overruled/* 

In  Weir  v.  State,  ex  rel.  (1884),  96  Ind,  311,  the  court  had 
under  consideration  questions  involving  the  record  of  the 
board  of  county  commissioners  of  Monroe  County,  and  in 
holding  that  the  recitals  of  the  record  could  not  be  con- 
tradicted by  parol  evidence,  said:  **The  court  refused  to 
permit  the  appellant  to  show  that  the  commissioners  did 
not  hold  a  session  on  the  first  day  of  January,  1883.  In 
this  there  was  no  error.  The  record  introduced  in  evidence, 
recited  that  the  board  did  meet  and  did  hold  an  election  on 
that  day  which  resulted  in  the  choice  of  the  relator,  and 
this  record  concluded  the  parties  from  attacking  it  in  this 
collateral  proceeding.  A  record  can  not  be  overthrown  in 
a  collateral  attack  of  this  nature. ' ' 

In  Baltimore,  etc.,  R.  Co.  v.  Freeze  (1907),  169  Ind.  370, 
374,  82  N.  B.  761,  the  Supreme  Court  in  considering  a  ques- 
tion relating  to  a  justice  of  the  peace  said:  "Every  court 
posBesses  the  power  of  determining  its  own  jurisdiction,  both 
as  to  the  parties  and  the  subject-matter  of  the  action.  It 
is  well  settled  that,  when  an  inferior  tribunal  is  required 
to  ascertain  and  decide  ux)on  facts  essential  to  its  jurisdic- 
tion, its  judgment  thereon  is  conclusive  against  collateral 
attack,  unless  the  want  of  juriediction  is  apparent  on  the 
face  of  the  proceedings.  A  decision  on  a  jurisdictional  ques- 
tion, either  expressly  or  impliedly  given  by  a  tribunal,  has 
the  same  binding  effect  ux)on  the  parties  as  a  decision  on 
any  other  matter  within  its  cognizance  in  any  pending  case 
or  proceeding,  and  an  error  in  this  respect  must  be  corrected 
in  the  same  manner  as  other  errors  are  authorized  to  be 
corrected.^' 

The  drainage  statute  expressly  confers  jurisdiction  on  the 
board  of  commissioners  to  establish  a  drain  and  levy  assess- 
mmta  to  pay  the  cost  of  the  improvement,  when  a  peti- 
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tion  as  therein  designated  has  been  filed  and  the 

4.  notice  provided  has  been  given.    It  also  provides  that 
if  it  shall  appear  to  the  board  that  notice  has  not  been 

given  as  therein  provided,  the  proceedings  shall  be  continued 
until  such  notice  has  been  given,  and  authorizes  the  board 
to  proceed  only  after  notice  has  been  given  as  therein  pro- 
vided. §§6141,  6142,  6151  Burns  1914,  Acts  1907  p.  508. 
The  determination  that  notice  has,  or  has  not,  been  given 
under  this  statute  is  jurisdictional,  and  when  the  record 
shows  that  the  court  passed  upon  the  jurisdictional  facts 
and  proceeded  to  exercise  jurisdiction  in  the  pending  pro- 
ceeding, its  decision  upon  such  questions  is  conclusive  against 
a  collateral  attack  and  can  not  be  controverted  by  parol 
testimony.    If  the  record  of  such  inferior  court  fails 

5.  to  show  the  jurisdictional  facts,  or  if  such  facts  do 
not  appear  by  necessary  implication  from  the  record, 

the  judgment  may  be  attacked  collaterally.  McMuUen  v. 
State,  ex  rel  (1886),  105  Ind.  334,  4  N.  E.  903;  Board,  etc. 
V.  HaU  (1880),  70  Ind.  469,  473;  Muncey  v.  Joest  (1881), 
74  Ind.  409,  412;  Brooks  v.  Morgan,  supra;  Ricketts  v. 
Spraker,  supra;  Board,  etc.  v.  Markle  (1874),  46  Ind.  96, 
111;  Vizzard  v.  Taylor  (1884),  97  Ind.  90,  94;  Hiatt  v. 
Town  of  Darlington  (1899),  152  Ind.  570,  575,  53  N.  E. 
825;  Oold  V.  Pittsburgh,  etc.,  B.  Co.  (1899),  153  Ind.  232, 
246,  54  N.  E.  802;  Hibhen  v.  Smith  (1902),  158  Ind.  206, 
209,  62  N.  E.  447;  City  of  Delphi  v.  Startzman  (1885),  104 
Ind.  343,  346,  3  N.  E.  937;  Shirley  v.  Orove  (1912),  51  Ind. 
App.  17,  98  N.  E.  874. 

"Where  the  record  of  an  inferior  court  shows  that  the  court 

passed  upon  the  jurisdictional  facts  and  does  not  disclose 

any  fact  or  facts  which  conclusively  show  that  the 

6.  court  did  not  have  jurisdiction,  the  same  presump- 
tions are  indulged  in  favor  of  the  regularity  of  the 

proceedings  of  such  court  as  are  indulged  in  favor  of  the 
action  of  a  court  of  general  jurisdiction.  Brooks  v.  Morgan, 
supra,  678 ;  Board,  etc.  v.  Markle,  supra;  Stoddard  v.  John- 
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son,  supra;  Feathersion  v.  Small,  supra;  Rassier  v.  Orimmer 
(1892),  130  Ind.  219,  221,  28  N.  E.  866,  29  N.  B.  918;  First 
Nai.  Bank  v.  Hanna  (1895),  12  Ind.  App.  240,  243,  39  N. 
E.  1054. 

In  view  of  the  foregoing  authorities  we  hold  that  the 
recital  in  the  record  of  the  proceedings  shows  that  the  board 
passed  upon  the  jurisdictional  question  of  notice  and 
7.    held  that  due  notice  had  been  given.    There  is  noth- 
ing in  the  record  which  shows  that  the  board  did  not 
have  jurisdiction  of  the  persons  of  appellants  and  the  stat- 
ute clearly  confers  jurisdiction  of  the  subject-matter  of  the 
proceeding.    As  against  this  collateral  attack  the  record  is 
coinelusive,  and  the  complaint  was  correctly  held  insufficient 
to  entitle  the  appellants  to  the  relief  prayed.    Judgment 
affirmed. 

On  Petition  for  Rehearing. 

Pelt,  C.  J. — ^Appellants  in  their  petition  for  a  rehearing 
earnestly  contend  that  the  judgment  should  be  reversed  and 
base  their  contention  on  two  propositions.  (1)  That  the 
suit  is  a  direct  and  not  a  collateral  attack  on  the  judgment 
of  the  board  of  commissioners.  (2)  That  the  allegations  of 
the  complaint  that  no  notice  was  given  or  served  on  appel- 
lants make  the  complaint  good  and  authorized  parol  proof 
to  dispute  the  recitals  of  the  record  which  show  that  due 
notice  had  been  served  on  all  landowners  affected  who  had 
not  joined  as  petitioners. 

There  is  no  basis  in  our  decisions  for  the  first  contention. 

The  cases  cited  do  not  support  the  proposition  and  are 

mostly  cases  which  show  a  direct,  and  not  a  collateral 

1.  attack  upon  the  judgment.  The  case  of  Frankel  v. 
Garrard  (1903),  160  Ind.  209,  66  N.  E.  687,  mainly 
relied  on  was  a  suit  to  set  aside  a  judgment  on  the  ground 
of  fraud  in  its  procurement,  and  incidentally  to  enjoin  the 
sheriff  from  enforcing  an  execution  for  its  collection.  The 
court  held  that  the  procurement  of  a  false  return  by  one 
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of  the  parties  to  the  suit  was  a  fraud  upon  the  other  party 
**and  the  court  in  which  the  suit  was  pending".  The  court 
also  on  page  214  held  that  "The  impeachment  of  the  judg- 
ment by  an  action  to  set  it  aside  and  enjoin  its  collection 
for  fraud  in  its  procurement  was  direct,  and  not  collateral, 
attack." 

The  original  opinion  mentions  the  fact  that  our  decisions 
show  considerable  discrepancy  of  expression  and  some  dif- 
ference of  opinion  as  to  the  conditions  under  which  the  want 
of  jurisdiction  of  an  inferior  court  may  be  shown  by  proof 
de  hors  the  record. 

In  numerous  decisions  it  has  been  declared  in  general 

terms  that  a  void  judgment  is  subject  to  collateral  attack 

and  that  one  that  is  only  voidable  because  of  errors 

8.  and  irregularities  is  invulnerable  to  such  attack.  The 
record  of  a  court  of  general  jurisdiction  need  not  af- 
firmatively show  the  jurisdictional  facts,  as  it  will  be  pre- 
sumed that  such  court  had  jurisdiction  of  the  persons  and 
of  the  subject-matter  of  the  suit,  unless  it  affirmatively  ap- 
pears from  the  record  itself  that  it  did  not  have  such  juris- 
diction. The  rule  as  to  inferior  courts,  boards  of  commis- 
sioners and  like  tribunals,  is  that  the  record  must  show 
affirmatively  that  such  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  persons  of  the  parties  to  the  suit  or  pro- 
ceeding, before  any  presumptions  are  indulged  in  favor  of 
the  judgments  of  such  courts.  There  is  no  doubt  or  uncer- 
tainty as  to  the  position  of  our  courts  of  last  resort  on  the 
foregoing  general  propositions,  but  the  decisions  are  not 
all  clear  and  definite  with  reference  to  the  right  to  dispute 
by  parol  testimony  the  recitals  of  the  record  of  such  inferior 
courts  which  show  jurisdiction,  or  that  the  court  had  passed 
on  the  jurisdictional  facts  and  proceeded  to  exercise  its  juris- 
diction in  the  suit,  or  proceeding  before  it. 

The  judgment  of  a  court  of  record  is  not  void  unless  the 
thing  lacking  or  making  it  so  is  apparent  on  the  face  of  the 
record.    Brooks  v.  Morgan  (1905),  36  Ind.  App.  672,  677, 
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76  N.  E.  331 ;  Smith  v.  Hess  (1884),  91  Ind.  424,  425 ; 

9.  Earle  v.  EarU  (1883),  91  IncL  27,  42 ;  Martin  v.  Neal 
(1890),  125  Ind.  547,  553,  25  N.  E.  813;  Kingman  v. 
Paulson  (1891),  126  Ind.  507,  510,  26  N.  E.  391,  22  Am.  St. 
611.  In  Smith  v.  Hess,  supra,  the  court  said :  ^  *  Some  confu- 
sion lias  been  brought  into  the  cases  hy  the  use  of  the  terms 
void  and  voidable,  as  applied  to  judgments.  Judgments  are 
frequently  spoken  of  as  void,  because  they  may  be  so  declared 
in  a  proper  proceeding.  The  generul  and  correct  rule,  as 
established  by  the  -weight  of  authority,  is,  that  a  judgment 
by  a  court  of  competent  jurisdiction  is  not  void,  unless  the 
thing  lacking,  or  making  it  so,  is  apparent  on  the  face  of 
the  record.  If  the  infirmity  do  not  so  appear,  the  judgment 
is  not  void,  but  voidable.  One  is  a  nullity,  a  mere  hrutum 
fulmen,  and  may  be  so  treated  by  all  persons,  in  collateral 
as  well  as  direct  attacks." 

If  the  records  of  a  board  of  commissioners,  or  like  tribunal, 

show  that  the  court  passed  on  the  jurisdictional  facts  and 

either  expressly  or  by  necessary  implication  held  them 

10.  to  be  sufficient,  under  the  foregoing  rule,  its  judg- 
ment is  not  void  in  the  sense  that  it  is  vulnerable  to 

collateral  attack,  unless  it  may  be  ascertained  from  the  whole 
record  that  the  court  did  not  have  or  acquire  jurisdiction  in 
the  particular  suit  or  proceeding.  The  pleadings,  summons, 
notices  and  other  files  in  the  case  or  proceeding  constitute 
a  part  of  the  record  and  may  be  resorted  to,  to  ascertain 
the  facts  essential  to  the  court's  jurisdiction.  Mitten  v. 
Caswell-Runyan  Co.  (1913),  §2  Ind.  App.  521,  525,  99  N. 
E.47. 

In  a  direct  attack  the  judgment  of  an  inferior  court  may 

be  assailed  ui>on  the  jurisdictional  facts  by  parol,  or  other 

proof  of  facts  de  hors  the  record,  but  the  decided 

11.  weight  of  authority  in  this  State,  and  the  better  rea- 
son, establish  the  rule  that  in  a  collateral  attack  the 

reeitals  in  the  record  of  such  court  which  either  directly  or 
by  necessary  implication  show  jurisdiction  or  that  the  court 
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passed  on  the  jurisdictional  facts,  and  held  them  to  be  suf- 
ficienty  can  not  be  disputed  by  facts  de  hors  the  record.  In 
Gold  V.  Pittsburgh,  etc.,  R.  Co.  (1899),  153  Ind.  232,  246, 
54  N.  E.  802,  the  court  teid:  "Where  the  want  of  jurisdic- 
tion of  an  inferior  court  is  not  apparent,  on  the  face  of  its 
proceedings,  it  follows,  as  a  general  proposition,  thai  its 
judgment,  on  the  question  of  its  jurisdiction,  either  expressly 
or  impliedly  given,  has  the  same  binding  effect  upon  the 
parties  as  has  its  decision  on  any  other  matter  within  its 
cognizance  in  such  proceeding,  and  an  error  in  this  respect 
must  be  corrected  in  the  same  manner  as  other  errors  are 
authorized  to  be  corrected.'*  In  Harmon  v.  Moore  (1887), 
112  Ind.  221,  228,  13  N.  E.  718,  MitcheU,  J.,  speaking  for 
the  court  said:  ** While  a  judgment  void  for  want  of  juris- 
diction may  be  attacked  collaterally  by  a  party  to  the  judg- 
ment, its  invalidity  can  not  be  shown  in  a  collateral  attack 
by  bringing  for\i'ard  matter  extraneous  to  the  record  itself.'* 
In  Baltimore,  etc.,  R.  Co.  v.  Freeze  (1907),  169  Ind.  370, 
375,  82  N.  E.  761,  the  court  held  that  the  judgment  of  an 
inferior  tribunal  on  jurisdictional  facts  ''is  conclusive 
against  collateral  attack,  unless  the  want  of  jurisdiction  is 
apparent  on  the  face  of  the  proceedings."  As  supporting 
our  conclusion  we  cite  the  foUowing  additional  authorities. 
Friebe  v.  Elder  (1914),  181  Ind.  597,  105  N.  E.  151;  Sin- 
clair V.  Gumenhauser  (1913),  179  Ind.  78,  98  N.  E.  37,  100 
N.  E.  376;  Baker  v.  Osborne  (1914),  55  Ind.  App.  518,  104 
N.  E.  97;  Heagy.Y.  Black  (1883),  90  Ind.  534,  543;  Hard 
v.  Elliott  (1870),  33  Ind.  220,  222;  State,  ex  rel.  v.  Needham 
(1869),  32  Ind.  325,  327;  Town  of  Cicero  v.  Williamson 
(1883),  91  Ind.  541,  542;  Board,  etc.  v.  Hall  (1880),  70  Ind. 
469,  475;  Marshall  v.  Gill  (1881),  77  Ind.  402,  405;  Argo 
v.  Barthand  (1881),  80  Ind.  63,  66;  Johnson  v.  Ramsey 
(1883),  91  Ind.  189,  195;  Pendleton,  etc.,  Turnpike  Co.  v. 
Barnard  (1872),  40  Ind.  146;  Harman  v.  Moore  (1887),  112 
Ind.  221, 13  N.  E.  Ui^yLantz  v.  Maffett  (1885),  102  Ind.  23, 
28,  26  N.  E.  195;  Claybom  v.  Tompkins  (1895),  141  Ind. 
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19, 22,  40  N.  E.  121 ;  State,  ex  rel.  v.  Hudson  (1871),  37  Ind. 
198,  202.  The  cases  that  lend  most  support  to  appellants' 
o<mtention  are  Smith  v.  Clausmeier  (1893),  136  Ind.  105, 
35  N.  E.  904,  43  Am.  St.  311,  and  Forsyth  v.  City  of  Ham- 
mond (1895),  142  Ind.  505,  40  N.  E.  265,  41  N.  E.  950,  30 
L.  B.  A.  576.  They  are  not  in  harmony  with  the  prevailing 
weight  of  anthorily  or  consistent  with  the  underlying  prin- 
ciples which  control  snch  questions. 

The  complaint  in  the  case  at  har  pleads  a  part  of  the 
record  which  shows  that  the  court  passed  on  the  jurisdic- 
tional facts  and  held  them  to  be  sufficient  to  give  jurisdiction 
of  the  x>ending  proceeding  and  of  appellants.  The  aver- 
ments which  charge  that  the  record  is  false  and  that  appel- 
lants had  no  notice,  are  independent  of  the  facts  shown  by 
the  record,  and  are  to  be  supported,  if  at  all,  by  proof  of 
facts  de  hors  the  record,  for  it  can  not  be  presumed  in  the 
absence  of  averments  showing  all,  or  other  parts,  of  the 
record,  that  the  parts  not  pleaded  are  contradictory  of  the 
part  set  out  in  the  complaint.  If  instead  of  setting  out  only 
a  portion  of  the  record,  appellants  had  set  out  the  plead- 
ings, notice,  proof  of  service  or  any  other  part,  or  all,  of 
the  record  or  files  of  the  case,  and  from  such  record  facts 
it  appeared  that  the  general  finding  of  the  court  on  the 
qaestion  of  notice,  or  any  other  jurisdictional  fact  was  made 
without  any  notice  or  without  any  showing  of  other  facts 
essential  to  the  court's  jurisdiction,  a  very  different  ques- 
tion would  be  presented.  The  complaint  coidd  have  been 
made  sufficient  to  withstand  the  demurrer,  if  the  plaintiffs 
had  set  out  in  their  complaint  enough  of  the  record  to  show 
that  no  notice  of  any  kind  had  been  given  to  appellants,  or 
to  any  one  to  whom  such  notice  under  the  drainage  statute 
might  be  given  so  as  to  bind  appellants. 

From  the  decided  cases  and  from  the  underlying  prin- 
ciples controlling  the  questions  mvolved,  the  rule  is 

10.   deduced  tiiat  to  render  a  judgment  void,  it  is  not 
enough  that  the  court  did  not  in  fact  have  jurisdiction 
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to  render  it,  but  such  want  of  jurisdiction  must  be  apparent 
upon  the  face  of  the  record.    When  a  judgment  shows  on 
its  face  that  the  court  or  tribunal  rendering  it  had  juris- 
diction, such  judgment  can  not  be  assailed  collaterally  by 
alleging  and  proving  facts  extraneous  to  the  record.    If 
the  court  is  one  of  general  jurisdiction  it  is  presumed 
8*    to  have  had  the  requisite  jurisdiction,  unless  it  affirm- 
atively appears  from  the  record  that  it  did  not  have 
or  acquire  such  jurisdiction.    If  it  is  a  court  or  tribunal 
of  inferior  jurisdiction,  it  must  appear  affirmatively  from 
the  record  that  such  court  or  tribunal  had  jurisdiction  of 
the  subject-matter  of  the  suit  or  proceeding  and  acquired 
jurisdiction  of  the  parties  thereto,  or  that  the  court  passed 
on  the  jurisdictional  facts  and  held  them  to  be  sufficient. 

When  the  records  of  such  inferior  courts  and  tribunals 
show  either  affirmatively,  or  by  necessary  implication,  that 
such  court  or  tribunal  had  jurisdiction  of  the  subject- 
6.    matter  and  of  the  persons,  thereafter  the  same  pre- 
sumptions are  indulged  as  to  the  regularity  of  the 
proceedings  of  such  court  or  tribunal  as  are  indulged  in 
favor  of  the  proceedings  of  courts  of  general  jurisdiction, 
and  a  pleading  to  be  sufficient  to  show  that  such  a  judgment 
is  subject  to  collateral  attack  must  set  out  enough  of  the 
record  to  show  that  such  court  did  not  in  fact  have  juris- 
diction. 
The  petition  for  rehearing  is  therefore  overruled. 
Ibach,  P.  J.y  and  Hottel,  Shea,  Lairy  and  Caldwell,  JJ., 
concur. 

Note.— Reported  in  108  N.  E.  1102;  105  N.  E.  936.  As  to  what 
are  collateral  attacks  upon  judgments,  see  23  Am.  St  104.  Sec, 
also,  under  (1,  4)  14  Cyc.  1064;  (2,  5)  11  Cyc  389;  (3)  23  Cyc. 
1082;  (6)  11  Cyc.  693;  (7)  14  Cyc.  1043,  1064;  (8)  11  Cyc.  691, 
693;  (10)  23  Cyc.  1088;  (11)  23  Cyc.  959, 1088. 
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McBeth  et  al.  v.  Wetnight. 

[Na  8.349.     Filed  October  9,  1914,] 

1.  Hi7SBAin>  Ain>  Wife. — Conveuance  of  Realty  held  Inf  Wife  in 
Virtue  of  Prior  Marriage. — Validittf, — ^A  conveyance  by  husband 
and  wife  of  realty  acquired  by  tlie  wife  by  virtue  of  a  previous 
marriage^  made  at  a  time  when  children  of  her  former  marriage 
were  living,  was  within  the  inhibition  of  {3015  Burns  1914,  {2484 
R.  S.  1881,  and  hence  void.    p.  51. 

2.  Advebse  P068E8B10N. — Limitation  of  Actions. — Color  of  Title. — 
A  deed  of  land  acquired  by  a  widow  in  virtue  of  her  marriage 
with  her  deceased  husband,  made  during  her  subsequent  cover- 
ture and  while  children  of  her  former  marriage  were  living, 
though  void,  afforded  to  the  grantees  color  of  title,  and,  as 
against  one  claiming  under  a  valid  deed  made  by  such  widow 
following  the  death  of  her  second  husband,  the  statute  of  limita- 
tions began  to  run  from  the  time  adverse  iXMSsession  was  taken 
thereunder,    p.  52. 

3w  AnviausE  Possession. — Elements. — Possession,  to  support  a  claim 
of  title  by  adverse  i)osse8sion,  must  be  hostile  and  under  a  claim 
of  right,  and  must  be  actual,  open  and  notorious,  exclusive  and 
continuous,    p.  52. 

4.  M1HE8  AND  Minerals. — Severance  of  Surface  and  Mineral 
Bights. — Presumptions. — ^A  conveyance  of  underlying  mineral  with 
the  Tight  of  removal  effects  a  severance  of  the  surface  and  mineral 
rights  and  makes  them  distinct  corporeal  hereditaments,  and, 
after  such  severance,  the  presumption  that  the  possessor  of  the 
surface  has  the  possession  of  what  is  below  does  not  exist,    p.  53. 

5.  Mines  and  Mineraus. — Severance  of  Surface  and  Mineral 
Rights. — Adverse  Possession. — Where  there  has  been  a  severance 
of  the  right  to  the  surface  from  the  right  to  the  mineral  under- 
neath, adverse  possession  of  the  surface  does  not  include  pos- 
session of  the  mineral,  but  in  such  case  to  sustain  a  claim  of  title 
to  the  mineral  by  adverse  possession  the  claimant  must  prove 
possessicHi  of  the  mineral  as  such,  independent  of  the  surface, 
p.  53. 

6L  Mines  and  Minerals. — Severance  of  Surface  and  Mineral 
Rights, — yonusage. — Where  there  has  been  a  severance  of  the 
mineral  from  the  surface  rights,  the  owner  of  the  mineral  does 
not  lose  his  right  or  his  possession  by  mere  nonusage  of  the 
mineral,    p.  54. 

7.  Adverse  Possession. — Color  of  Title. — Extent  of  Rights  Ac- 
quired. — Color  of  title  is  not  of  itself  evidence  of  adverse  pos- 
session, and  amounts  to  nothing  unless  connected  with  an  ad- 
verse possession,  but,  where  one  enters  upon  land  under  color  of 
title,  he  is  presumed  to  have  entered  in  accordance  therewith. 
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and  his  actual  possession  of  the  portion  of  the  property  con- 
structively extends  to  the  boundaries  defined  by  his  color  of  title, 
excepting  in  so  far  as  the  land  so  included  is  in  the  adverse 
possession  of  another,    p.  64. 

8.  Adverse  Possession. — Color  of  Title. — ^A  possession  without 
color  of  title  may  ripen  into  title  to  the  land  actually  occupied, 
while  with  color  it  may  ripen  into  title  to  all  the  land  described 
in  the  color  of  title,  but  in  either  case  the  essential  elements  of 
adverse  possession  are  the  same.    p.  54. 

9.  Mines  and  Minebai^. — Coal  Lands, — Severarice  of  Burface  and 
Mineral  Bights. — Adverse  Possession, — ^Where  there  had  been  a 
severance  between  the  surface  of  certain  land  and  the  under- 
lying coal,  and  an  actual  possession  of  the  coal  had  been  taken 
under  a  deed,  which  because  of  invalidity,  merely  afforded  color 
of  title,  but  before  the  expiration  of  the  period  essential  to  com- 
plete title  by  adverse  possession  the  mine  was  destroyed  by  fire, 
and  thereafter  no  overt  act  or  conduct  evidencing  actual  posses- 
sion, control  or  dominion  over  the  coal  was  exercised  by  claim- 
ants, there  was  a  cessation  of  their  possession  so  as  to  prevent  a 
ripening  of  the  title  by  adverse  possession,  although  they  con- 
tinued to  claim  title  thereto  and  were  generally  reputed  to  be  the 
owners  of  such  coaL    pp.  55, 56, 57. 

10.  Adverse  Possession. — Continuity. — ^In  addition  to  all  other  req- 
uisites, adverse  possession,  to  ripen  into  title,  must  be  continuous 
and  uninterrupted  for  the  full  statutory  period,    p.  55. 

11.  Mines  and  Minebals. —  Coal  Mines. —  Adverse  Possession. — 
While  actual  possession  of  a  coal  right  does  not  require  that  one 
shall  live  in  the  coal  mine,  and  is  not  to  be  confused  with  resi- 
dence, such  possession  is  not  sufficiently  established  so  as  to  show 
title  by  adverse  possession  under  color  of  title  by  mere  proof  of 
the  general  reputation  of  ownership,    p.  57. 

12.  Appeal. — Evidence. — Sufficiency. — The  decision  of  the  trial 
court,  if  supported  by  some  evidence,  will  not  be  disturbed  on 
the  objection  that  the  evidence  is  insufficient    p.  58. 

Prom  Clay  Circuit  Court ;  Paul  N.  Bogari,  Special  Judge. 

Action  by  Harry  C.  Wetnight  against  Sarah  J.  McBeth 
and  another.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

A.  W.  Knight  and  Sullivan  &  Knight,  for  appellants. 
Luther  &  Luther,  for  appellee. 

HoTTEL,  J. — This  is  an  action  brought  by  appellee  to  quiet 
title  to  certain  real  estate.    Appellants  claimed  to  be  the 
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owners  of  the  coal  underneath  the  surface  of  such  real  estate 
and  filed  a  cross-complaint  against  appellee  to  quiet  their 
title  to  all  of  said  real  estate,  ^'except  the  surface  thereof^'. 
There  was  a  trial  by  the  court  and  a  request  for  a  special 
finding  of  facts.  The  finding  of  facts  and  conclusions  of 
law  were  in  appellee's  favor  on  his  complaint  and  against 
appellants  on  their  cross-complaint.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  for  appellee  in 
accordance  with  the  fielding  and  conclusions  of  law. 

The  facts  as  shown  by  the  special  findings  are  in  brief  as 
follows:  Henry  N.  Brann  died  intestate  on  August  29, 
1872,  the  owner  in  fee  simple  of  certain  real  estate  including 
that  described  in  the  complaint.  Brann  left  surviving  him 
his  widow,  Maria  Brann,  and  seven  children.  On  October 
18,  1877,  such  widow  and  children  executed  a  mineral  lease 
on  said  real  estate  to  William  M.  Morris  for  a  term  of  twen- 
ty-one years  with  the  right  of  the  lessees  to  enter  thereon 
and  dig  and  mine  coal  therefrom,  which  lease  was,  on  May 
14, 1878,  assigned  to  certain  other  persons,  who  entered  into 
possession  of  the  coal  under  said  real  estate,  pursuant  to 
the  lease  and  mined  and  removed  coal  therefrom  until  about 
the  year  1888,  when  the  shaft  at  their  mine  was  destroyed 
by  fire.  The  lease  and  assignments  were  duly  recorded  in 
the  office  of  the  recorder  of  Clay  County.  At  the  March 
term  of  the  Clay  Circuit  Court,  1878,  a  partition  of  the  real 
estate  of  said  decedent,  Brann,  was  had  between  his  widow 
and  her  said  children  whereby,  the  twenty-five  acres  in  ques- 
tion was  set  off  to  said  widow.  A  transcript  of  this  parti- 
tion proceedings  was  duly  recorded.  On  March  26,  1881, 
Maria  Brann  was  married  to  Robert  Gibbons.  On  June  12, 
1884,  Maria  (Brann)  Gibbons  and  her  husband  Robert  Gib- 
bons conveyed  to  William  M.  and  Sarah  J.  Bidpath,  hus- 
band and  wife,  by  warranty  deed,  the  coal  under  the  said 
twenty-five  acres,  which  deed  was  duly  recorded,  and  there- 
upon said  Ridpaths  together  entered  into  actual  possession 
Vol.  57—4 
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of  the  said  coal  and  coal  vein  being  operated  on  said  land 
by  the  holders  of  said  lease  hereinbefore  referred  to,  and 
they  continued  to  exercise  dominion  over  said  coal  and  coal 
vein  and  received  the  royalties  on  all  coal  mined  therefrom 
by  such  leaseholders  until  the  mine  was  destroyed  by  fire 
in  1888.  At  the  time  of  executing  said  deed  by  said  Gibbons 
and  Gibbons,  there  were  children  alive,  the  issue  of  the 
marriage  of  Henry  N.  Brann  and  Maria  Brann.  Robert 
Gibbons  died  October  17,  1891.  On  April  20,  1894,  Maria 
Gibbons  a  widow,  deeded  to  Daniel  K.  and  Arminda  Brann, 
husband  and  wife,  by  warranty  deed  all  of  said  twenty-five 
acres  except  four  and  one-half  acres,  reserving  to  the  grantor 
a  life  estate  in  said  tract,  which  twenty  and  one-half 
acres  was,  on  April  18,  1899,  through  successive  transfers 
deeded  to  appellee,  and  which  transfers  are  of  record.  Maria 
Gibbons  died  October  9,  1896.  On  August  11,  1902,  W.  M. 
Ridpath  alone  executed  his  release  and  quitclaim  deed  to 
Robert  A.  McBeth  for  all  coal  and  minerals  under  the  said 
twenty-five  acres,  and  on  June  21,  1905,  Sarah  J.  Ridpath 
alone  executed  her  release  and  quitclaim  deed  to  said  McBeth 
for  such  coal  and  minerals.  At  the  time  of  making  each  of 
these  last  mentioned  deeds,  the  said  Ridpaths  were  husband 
and  wife  and  so  continued  to  be  husband  and  wife  until  the 
time  of  this  trial.  Robert  A.  McBeth  died  intestate,  leav- 
ing surviving  him  a  widow  Sarah  J.  McBeth  and  four  chil- 
dren. The  children  of  Robert  A.  McBeth,  except  Mary  C. 
conveyed  to  their  mother  aU  their  interest  in  the  coal  on 
said  real  estate  held  by  their  father,  Robert  J.,  and  said 
mother  and  daughter,  the  defendants  herein,  are  claiming 
and  asserting  an  interest  in  said  real  estate  adverse  to  plain- 
tiff. Shortly  after  the  destruction  of  said  mine  by  fire, 
the  said  leaseholders  thereof  abandoned  their  lease  and  said 
Ridpaths  abandoned  possession  of  said  coal  and  coal  vein 
and  neither  said  William  M.  nor  Sarah  J.  Ridpath  have  at 
any  time  since  said  abandonment  held  possession  of  said  coal 
and  coal  vein.    Robert  A.  McBeth  never  at  any  time  during 
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his  lifetime  had  possession  of  said  coal  or  any  part  thereof, 
nor  has  his  wife  or  children  had  possession  thereof  since  his 
death.  Subsequent  to  the  burning  of  said  mine  and  prior 
to  the  date  of  the  execution  of  said  deed  from  William  M. 
Ridpath  to  Robert  A.  McBeth,  on  August  11, 1902,  said  Rid- 
path,  either  by  himself  or  by  agent  on  numerous  occasions 
attempts  and  offered  to  sell  and  lease  the  coal  under  the 
land  described  in  plaintiff's  complaint  under  a  claim  of 
ownership  thereof.  Prior  to  and  at  the  time  of  the  execu- 
tion of  the  deed  from  William  M.  Ridpath  to  Robert  A. 
McBeth,  it  was  generally  and  notoriously  understood  in  the 
neighborhood  where  the  land  was  located  that  said  Ridpath 
was  the  owner  of  said  coal.  No  coal  has  been  mined  from 
the  land  in  question  since  the  burning  of  said  mine.  The 
plaintiff,  on  receiving  his  deed  for  said  real  estate,  to  wit, 
on  April  18,  1899,  entered  ni)on  and  took  possession  of  said 
real  estate  and  has  continued  in  possession  thereof  to  the 
present  date,  except  the  surface  of  ten  acres  deeded  to  other 
parties,  and  plaintiff  is  now  the  owner  in  fee  simple  of  the 
real  estate  in  question,  except  the  surface  of  said  ten  acres. 
It  will  be  observed  from  the  above  finding  that  the  sole 
record  evidence  of  title  in  appellant  to  the  real  estate  in 

question  must  be  based  on  the  deed  made  in  1884 
1.    by  Maria  (Brann)  Gibbons  and  her  husband  Robert 

Gibbons.  This  real  estate  was  held  by  Mrs.  Gibbons 
by  virtue  of  her  previous  marriage  with  Henry  N.  Brann, 
and  at  the  time  she  and  her  subsequent  husband  attempted 
to  convey  the  same,  there  were  children  alive  issue  of  her 
former  marriage.  Such  conveyance  was  inhibited  by  stat- 
ute (§3015  Bums  1914,  §2484  R.  S.  1881),  and  hence  was 
void.  That  appellants  recognize  the  force  of  this  statute 
and  its  influence  on  the  question  presented  by  the  appeal 
is  evidenced  by  the  admission  in  their  brief  that  *Hhe  ques- 
tion involved  in  this  suit  •  •  •  relates  solely  to  whether 
or  not  the  title  of  these  appellants  to  the  coal  underlying 
the  surface  of  the  land  in  question  had  become  vested  in 
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them  by  adverse  possession  during  a  period  of  over  twenty 
years  prior  to  the  filing  by  appellee  of  the  action  to  quiet 
title  to  said  land,  which  suit  was  filed  on  March  2,  1910." 

Appellee  insists,  in  effect,  that  under  this  admission, 
2.    there  must  be  an  affirmance  of  the  judgment  below 

because  the  finding  shows  that  Mrs.  (Brann)  Gibbons 
did  not  die  until  1896,  and  that  her  children  by  her  marriage 
with  Henry  Brann  had  no  interest  in  said  estate  until  her 
death,  when  they  took  such  real  estate  as  the  heirs  of  such 
deceased  husband,  and  that  the  statute  of  limitations  did  not 
begin  to  run  until  that  time.  In  support  of  this  contention 
appellee  relies  on  the  cases  of  Irey  v.  Mater  (1893),  134  Ind. 
238,  33  N.  E.  1018;  and  Haskett  v.  Maxey  (1893),  134  Ind. 
182,  33  N.  E.  358, 19  L.  R.  A.  379.  These  authorities  might 
be  of  controlling  influence  if  this  suit  were  one  by  the  sur- 
viving children  or  their  descendants,  issue  of  the  marria^^e 
of  Henry  N.  Brann  and  Maria  Brann,  or  if  appellee  claimed 
through  a  deed  from  such  children  or  their  descendants. 
Appellee's  title,  however,  rests  on  a  deed  from  Mrs.  (Brann) 
Gibbons,  and  not  on  a  deed  from  her  children  by  such  former 
marriage.  The  deed  of  Mrs.  Gibbons,  through  which  appel- 
lee claims,  was  made  after  the  death  of  her  second  husband 
and  when  she  was  a  feme  sole,  and  hence  was  not  in  viola- 
tion of  §3015,  supra,  and  was  a  valid  conveyance ;  but,  such 
being  the  source  of  appellee's  title,  an  adverse  possession 
taken  and  continued  by  another  under  a  deed  from  such 
grantor  conveying  color  of  title  would  operate  against  ap- 
pellee. That  the  deed  of  Mrs.  Gibbons  and  her  husband  to 
appellants'  grantors,  though  void,  was  sufficient  to  give  color 
of  title,  and  set  in  motion  the  statute  of  limitations  predi- 
cated on  a  claim  of  adverse  possession  made  by  her  grantee 
has  been  expressly  held  by  the  Supreme  Court  in  the  case 
of  Irey  v.  Markey  (1892),  132  Ind.  546,  32  N.  E.  309. 

Five  elements  are  essential  to  the  support  of  a  title  by 
adverse  possession,  viz.,  (1)  it  must  be  hostile  and  under 
claim  of  right;  (2)  it  must  be  actual;  (3)  it  must  be  open 
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and  notorious;  (4)  it  mnst  be  excliisive;  and  (5)  it 
3.    must  be  continttous.    It  is  insisted  by  appellants  in 

effect  that  the  findings  of  fact  in  this  case  show  each  of 
these  elements;  that  it  shows  that  there  was  a  severance  of 
the  right  to  the  surface  of  the  real  estate  in  question  from 
the  right  to  the  underlying  coal;  that  appellants'  grantors 
mider  a  deed  conveying  color  of  title  to  such  underlying 
coal  took  actual  possession  and  control  of  the  mine  then 
being  operated  on  such  real  estate ;  that  such  possession  was 
constructive  possession  of  the  entire  coal  under  the  real 
estate,  covered  by  their  deed,  and  that  such  possession  and 
control  was  under  a  claim  of  right,  open  and  notorious  and 
continued  the  full  term  of  twenty  years,  and  that  the  find- 
ing that  after  the  fire  there  was  an  abandonment  of  the  mine, 
that  had  been  operated  on  said  real  estate,  was  not  sufficient 
to  overcome  such  other  findings. 

It  is  no  doubt  true,  as  appellants  contend  that  "a  con- 
veyance of  the  underlying  coal  with  the  privilege  of  its 

removal  from  under  the  land  of  the  grantor  'effects 

4.  a  severance  of  the  right  to  the  surface  from  the  right 
to  the  underlying  coal,  and  makes  them  distinct  cor- 
poreal hereditaments.  The  presumption  that  the  party  hav- 
ing the  possession  of  the  surface  has  the  possession  of  the 
snbsoil  also,  does  not  exist  when  these  rights  are  severed.'  " 
See,  also,  Armstrong  v.  Caldwell  (1866),  53  Pa.  St.  284; 
Wallace  v.  Elm  Grove  Coal  Co.  (1905),  58  W.  Va.  449,  453, 
52  S.  E.  485,  6  Ann.  Cas.  140;  Caldwell  v.  Copeland  (1860), 

37  Pa.  St.  427,  78  Am.  Dec.  436.    And,  where  there 

5.  has  been  such  a  severance  of  the  surface  from  the 
mineral  underneath,  the  possession  of  the  surface  for 

more  than  twenty  years  does  not  carry  with  it  the  possession 
of  such  minerals  beneath;  but  where  the  owner  of  the  sur- 
face in  such  a  case  seeks  to  establish  title  to  the  minerals 
underneath  by  adverse  possession  as  against  one  holding 
the  legal  title  to  the  mineral,  it  is  incumbent  on  such  owner 
of  the  surface  to  prove  possession  of  the  minerals  as  such, 
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independent  of  the  surface,  otherwise  his  claim  of  adverse 
{KMSsession  will  fail.    The  owner  of  the  mineral  in 

6.  snch  a  case  does  not  lose  his  right  or  his  possession 
by  mere  nonnsage  of  the  mineral.    Htbss  y.  Jacobs 

(1904),  210  Pa.  St.  145,  153,  59  AtL  991,  and  cases  cited, 

supra.    It  is  also  true,  that  ^'One  who  enters  upon  land 

under  color  of  title  is  presumed  to  have  entered  in 

7.  accordance  therewith ;  and,  therefore,  his  actual  pos- 
session of  a  portion  of  the  property  will,  by  pre- 
sumption of  law,  be  constructively  extended  to  the  bound- 
aries defined  by  his  color  of  title,  excepting  in  so  far  as 
the  land  so  included  is  in  the  adverse  possession  of  another. 
Beyond  such  boundaries,  however,  his  iK)ssession  does  not  go. 
But,  while  color  of  title  draws  the  constructive  possession 
of  the  whole  premises  to  the  actual  possession  of  a  part  only, 
and  is  evidence  of  the  nature  of  the  entry  and  of  the  extent 
and  boundaries  of  the  possession  claimed,  it  is  not  of  itself, 
evidence  of  adverse  possession,  nor  does  it  necessarily  follow 
that  adverse  possession,  can  be  proved  by  less  evidence  when 
the  entry  is  under  color  of  title  than  when  it  is  not.  More- 
over, color  of  tiile  wiihovi  adverse  possession  thereunder, 
does  not  operate  to  give  constrictive  possession.  It  amounts 
to  nothing,  unless  connected  unth  an  adverse  possession,'^ 
(Our  italics).    1  R.  C.  L.  727. 

The  difference  in  the  extent  of  the  possession  necessary 

where  there  is  and  where  there  is  not  color  of  title  in  order 

that  such  possession  may  ripen  into  title  is  as  follows, 

8.  viz.,  "A  possession  without  *  color'  may  ripen  into 
title  to  the  land  actually  occupied,  but  with  *  color' 

it  may  ripen  into  title  not  only  to  the  land  actually  occupied, 
but  to  all  the  land  described  in  the  *  color'  of  title.  In  either 
case  the  essential  elements  of  adverse  possession  remain  the 

same.  Where  possession  has  been  taken  under  color 
7.    of  title  the  law  operating  on  the  ^ color'  puts  the 

claimant  in  constructive  possession  of  that  part  of 
the  land  called  for  by  the  ^ color',  although  it  is  not  in  his 
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actual  possession.  In  the  case  of  an  entry  hy  a  mere  tres- 
passer,  the  rale  of  constructive  possession  has  nothing  on 
which  to  operate,  therefore,  the  claimant's  occupation  must 
be  confined  to  his  actual  possession ;  the  acts  of  wrongdoers, 
especially  where  they  seek  to  profit  by  them,  being  con- 
strued strictly."  1  B.  C.  L.  728.  Under  these  authori- 
ties it  is  clear  that  though  there  be  color  of  title  on  which 
a  claim  to  title  on  the  ground  of  adverse  possession  is  based, 
yet  there  must  be  actual  possession  of  some  part  of  the  real 
estate  described  in  the  instrument  conveying  such  color  of 
title  before  such  claim  can  be  sustained,  and  where  such 
actual  possession  of  a  part  is  shown  it  will  constructively 
extend  to  the  entire  tract  covered  by  the  instrument  giving 
color  of  title. 

The  facts  found  by  the  court  show  that  the  appellants' 
grantors,  after  receiving  their  deed  conveying  color  of  title 

to  the  real  estate  in  question,  took  actual  possession 
9.    thereunder  of  the  mine  being  operated  on  said  real 

estate.  This  possession  while  it  continued  extended 
to  the  coal  of  the  entire  tract  conveyed  by  such  deed,  and 
had  it  continued  the  required  period  would  have  developed 
into  an  absolute  title  to  the  coal  under  such  tract.  The  find- 
ings, however,  show  that  this  actual  possession  only  continued 
until  the  fire,  and  that  the  mine  on  such  real  estate  was  then 
abandoned  and  that  thereafter,  neither  the  appellants  nor 
any  of  their  grantors  had  any  possession  of  any  part  of  said 
real  estate. 

''In  addition  to  the  necessity  of  having  an  open,  notorious, 
exclusive,  and  hostile,  possession,  as  stated  heretofore,  it  is 

also  essential  that  such  possession,  in  order  that  it 
10.   may  ripen  into  title,  should  be  sho^vn  to  be  continuous 

and  uninterrupted  for  the  full  statutory  period.  The 
moment  the  possession  is  broken  it  ceases  to  be  effectual 
because,  as  soon  and  as  often  as  a  break  occurs,  the  law  re- 
stores the  constructive  possession  of  the  owner.  And  onei 
whose  title  to  the  property  has  been  divested  by  the  adverse 
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possession  of  another  stands  on  the  same  footing  as  do  other 
persons  in  this  respect,  that  is>  should  he  attempt  to  regain 
the  land  by  adverse  possession,  he  can  do  so  only  by  an 
occupancy  for  the  full  statutory  period.'*  1  B.  C,  L.  716. 
Appellants,  however,  insist  that  the  findings  show  that 
after  such  actual  possession  by  appellants'  grantors,  they 

and  appellants  continuously  claimed  title  to  the  coal 
9.    under  said  real  estate;  that  their  claim  was  open  and 

notorious  and  that  appellants  and  their  grantors  were, 
respectively,  generally  understood  to  be,  and  in  the  neighbor- 
hood of  said  real  estate  were  generally  reputed  to  be,  the 
owners  of  the  coal  under  said  land.  It  is  true,  as  appel- 
lants contend,  and  as  before  indicated  in  this  opinion,  that 
where  there  has  been  an  ctctital  valid  severance  hy  deed  or 
by  adverse  possession  of  the  title  to  the  surface  and  the  title 
to  the  mineral  underneath  a  tract  of  real  estate  a  mere  cessa- 
tion of  the  working  of,  or  operation  of  a  mine  on  such  real 
estate  by  the  owner  thereof  or  mere  nonusage  of  the  mineral 
will  not  deprive  such  owner  of  the  mineral  of  his  right  there- 
tOy  or  of  his  possession  thereof.  In  such  case  there  must 
be  more  than  an  abandonment  or  nonusage  by  the  owner  of 
the  particular  mine,  there  must  be  an  abandonment  or  a 
disseizen  of  his  possession  of  the  mineral  right  before  the 
owner  of  the  surface  can  ripen  a  title  to  such  mineral  by 
adverse  possession.  If  the  findings  showed  that  appellee's 
claim  of  title  to  the  mineral  in  question  rested  on  adverse 
possession  and  that  appellants'  title  thereto  rested  on  a 
valid  deed,  or  had  been  perfected  by  the  necessary  continued 
adverse  possession  for  the  statutory  period  of  twenty  years, 
the  mere  abandonment  of  the  mine  after  the  fire  and  its  non- 
usage  thereafter  might  not  be  sufficient  to  deprive  appel- 
lants of  the  constructive  possession  of  the  mineral  which 
such  title  would  give  them  and  the  authorities  cited  by  ap- 
pellants would  be  controlling.  The  facts  found  by  the  court, 
however,  present  a  very  different  case.  They  show  that  ap- 
pellants' record  title  under  which  they  took  possession  was 
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void,  and  that  the  color  of  title  thus  conveyed  was  never 
ripened  into  a  perfect  title  by  an  actual  possession  of  said 
minerals,  or  any  part  thereof,  folk  the  full  period  of  twenty 
years,  but  that  long  before  such  period  expired  the  actual 
possession  once  taken  was  abandoned  and  there  was  no  ac- 
tual possession  of  such  mineral  or  any  part  thereof  there- 
after. 

We  are  aware,  as  appellants  contend,  that  actual  posses- 
sion of  a  coal  right  does  not  require  that  one  shall  live  in 
the  coal  mine.     On  the  contrary,  possession  is  not  to 

11.  be  confused  with  residence.  "The  claimant's  posses- 
sion and  its  continuity,  will  be  sufficient  if  by  his 
acts  and  conduct  it  is  apparent  to  men  of  ordinary  prudence 
that  he  is  asserting  and  exercising  ownership  over  the  prop- 
erty; and  for  this  purpose  it  is  necessary  to  take  into  con- 
sideration the  nature,  character,  and  location  of  the  prop- 
erty, and  the  uses  for  which  it  is  fitted,  or  to  which  it  has 
been  put."  1  E.  C.  L.  717.  See,  also,  Moore  v.  Hinkle 
(1898),  151  Ind.  343,  50  N.  E.  822.  It  has  been  expressly 
held  by  the  courts  of  this  State  that  the  general  reputation 
of  ownership  is  not  sufficient  to  show  title  by  adverse  posses- 
sion under  color  of  title.  City  of  Logansport  v.  Dunn 
(1856),  8  Ind.  378. 

Appellants  have  nox  cited  us  to  any  authority,  nor  do 

we  believe  any  can  be  found,  which  holds  that  a  mere  claim 

of  ownership,  and  offers  to  sell  the  mineral  under  a 

9.  particular  tract  of  real  estate,  as  found  by  the  court 
in  this  case,  in  the  absence  of  any  overt  act  or  con- 
duct evidencing  any  actual  possession,  control  or  dominion 
over  such  mineral,  are  sufficient  to  show  the  adverse  posses- 
sion under  color  of  title  necessary  under  the  law  to  perfect 
title  by  such  possession.  "We  certainly  would  not  be  jus- 
tified in  treating  such  facts  as  controlling  where  as  in  this 
case  there  is  an  express  finding  to  the  effect,  that  after  the 
mine  was  destroyed  by  fire  it  was  abandoned  by  its  lessees 
and  that  appellants'  grantors  then  "abandoned  possession 
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of  said  coal  and  coal  vein/^  and  that  neither  they  nor  their 
grantors,  appellants  included,  have  since  had  or  held  posses- 
sion of  such  coal  or  any  part  thereof.  It  is  insisted,  how- 
ever, by  appellants  that  this  part  of  the  finding  is  not  sus- 
tained by  the  evidence.  We  cannot  agree  with  this  conten- 
tion. There  was  evidence  showing,  or  tending  to  show,  that 
before  the  destruction  of  said  mine  by  fire  the  mine  supports 
were  being  taken  out  preparatory  to  abandoning  it  and  that 
after  the  fire  appellants'  grantors,  the  Bidpaths,  moved  to 
another  state;  that  thereafter  neither  they  nor  any  of  their 
grantees,  nor  any  one,  for  them  or  either  of  them,  were  ever 
in  actual  possession  of  said  coal  or  ever  exercised  any  actual 
authority,  dominion  or  control  over  said  mineral  or  any 

part  thereof,  and  never  paid  any  taxes  thereon.  There 
12.   was  at  least  some  evidence  tending  to  support  the 

decision  of  the  trial  court,  and  this,  under  the  re- 
peated authorities  of  this  and  the  Supreme  Court,  is  suffi- 
cient to  prevent  a  reversal  of  the  judgment  on  the  ground 
of  the  insufficiency  of  the  evidence. 
Judgment  affirmed. 

Note. — Reported  in  106  N.  B.  407.  As  to  adverse  possession  and 
color  of  title  sufficient  to  sustain  it,  see  14  Am.  Dec.  580 ;  88  Am. 
St  701.  As  to  ttie  necessity  of  color  of  title  when  not  expressly 
made  a  condition  by  statute  to  found  title  by  adverse  possession, 
see  15  L.  R.  A.  (N.  S.)  1178;  5  L.  Ed.  U.  S.  398;  40  L.  Ed.  U.  S. 
215.  As  to  the  acquisition  of  title  to  mines  by  adverse  possession, 
see  6  Ann.  Gas.  142;  Ann.  Gas.  1912  D  1199.  See,  also,  under  (2) 
1  Cyc.  1094;  Adverse  Possession,  2  G.  J.  §366;  (3)  1  Cyc.  981; 
Adverse  Possession  2  C.  J.  |1;  (4)  27  Cyc.  682;  (5,  6)  27  Cyc. 
687;  (7,  8)  1  Cyc.  1084;  Adverse  Pa^session  2  C.  J.  §§331,  332; 
(9)  1  Cyc.  1012;  Adverse  Possession  2  C.  J.  §134;  (10)  1  Cyc.  1000; 
Adverse  Possession  2  C.  J.  §64;  (11)  1  Cyc.  1151;  Adverse  Posses- 
sion 2  C.  J.  §616;  (12)  3  Cyc.  360. 
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Weaver  et  al.  v.  Kaufman  et  al. 

[Na  8,433.    Filed  October  9,  1914.] 

L  Taxation. — Tax  Sales, — Failure  to  Exhaust  Personal  Property, — 
Sale  of  Realtu.— Injunction.— Vnaer  §10324  Burns  1914,  Acts  1903 
p.  49,  relating  to  the  sale  of  property  for  nonpayment  of  taxes, 
delinquent  taxes  must  be  enforced  by  levy  and  sale  of  the  per- 
sonal property  of  the  delinquent  taxpayer,  if  any  can  be  found 
within  the  county,  before  resorting  to  the  sale  of  his  real  estate, 
and  he  may  enjoin  the  sale  of  his  real  estate  for  taxes  If  he  has 
personal  property  subject  to  levy  which  has  not  been  exhausted; 
and  such  an  action  is  not  one  to  enjoin  the  collection  of  a  tax 
within  the  rule  that  the  collection  of  taxes  can  not  be  enjoined 
unless  it  is  shown  that  the  property  against  which  the  same  were 
assessed  was  not  subject  to  taxation,  or  that  the  taxes  have 
been  paid.    p.  00. 

2.  Taxation. — Tax  Sales. — Validity. — Failure  to  Resort  to  Personal 
Property. — If  a  taxpayer  permits  his  real  estate  to  be  sold  for 
the  payment  of  delinquent  taxes  when  he  is  the  owner  of  per- 
sonal property  subject  to  levy  and  sale  for  such  purpose,  such 
sale,  though  ineffective  to  convey  title,  is  not  void  for  all  pur- 
poses, and  has  the  effect  of  transferring  to  the  purchaser  the 
lien  which  formerly  belonged  to  the  State,    p.  61. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  by  Boscoe  A.  Kaufman  and  another  against  John 
W.  Weaver  and  another  as  the  Auditor  and  Treasurer,  re- 
apectively,  of  Huntington  County.  From  a  judgment  for 
plaintifEs,  the  defendants  appeal.    Affirmed. 

Fred  H.  Bowers,  for  appellants. 

R.  A.  Kaufman  and  C  W.  Watkins,  for  appellees. 

liAmT^  J. — ^Appellees  brought  this  suit  against  appellants 
as  the  auditor  and  the  treasurer  of  Huntington  County,  re- 
spectively, and  obtained  an  injunction  restraining  them 
from  selling  at  tax  sale  certain  real  estate  described  in  the 
complaint,  of  which  appellees  were  at  the  time  the  ovmers. 
Prom  the  complaint  it  appears  that  appellees  were  the  own- 
ers of  personal  property  located  in  Huntington  County  of 
the  value  of  more  than  $2,000  which  was  subject  to  levy  and 
sale  for  the  paymient  of  the  taxes  which  appellants  are  seek- 
ing to  enforce  by  sale  of  the  real  estate  described,  and  that 
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such  personal  property  had  a  value  more  than  sufficient  to 
pay  all  of  such  taxes  in  full.  The  injunction  was  asked 
and  granted  upon  the  ground  that  it  is  the  duty  of  the 
collecting  officers  to  enforce  the  payment  of  taxes  by  a  levy 
and  sale  of  the  personal  property  of  the  delinquent  taxpayer 
before  resorting  to  a  sale  of  his  real  estate,  and  that  a  de- 
linquent taxpayer  has  a  right  to  enjoin  the  sale  of  his  real 
estate  in  the  event  he  has  personal  property  subject  to  levy 
of  sufficient  value  to  satisfy  the  claim  against  him  for  delin- 
quent taxes. 

A  demurrer  to  the  complaint  was  overruled  whereupon 
appellants  filed  a  special  paragraph  of  answer  to  which  a 
demurrer  was  sustained.  Appellants  refusing  to  plead 
further,  judgment  was  entered  against  them  on  the  plead- 
ings. The  errors  relied  on  for  reversal  are,  that  the  court 
erred  in  overruling  the  demurrer  addressed  to  the  complaint 
and,  in  sustaining  appellees'  demurrer  to  appellants'  answer. 

It  is  clearly  the  purpose  of  our  statute  to  require  that 

delinquent  taxes  shall  be  enforced  by  levy  and  sale  of  the 

personal  property  of  the  delinquent  taxpayer,  if  any 

1.  can  be  found  within  the  county,  before  resorting  to 
the  sale  of  his  real  estate.  §10324  Burns  1914,  Acts 
1903  p.  49.  If  a  delinquent  taxpayer  has  personal  property 
subject  to  levy  he  may  enjoin  the  sale  of  his  real  estate  for 
taxes.  Abbott  v.  Edgerton  (1876),  53  Ind.  196.  Counsel 
for  appellants  cite  and  rely  upon  a  line  of  cases  which  hold 
that  the  collection  of  a  tax  will  not  be  enjoined,  unless  it  is 
shown  that  the  property  against  which  it  was  assessed  was 
not  subject  to  taxation,  or  that  the  tax  has  been  paid.  Nyce 
V.  Schmoll  (1907),  40  Ind.  App.  555,  558,  82  N.  E.  539; 
McCrory  v.  O'Keefe  (1904),  162  Ind.  534,  536,  70  N.  E. 
812;  Fell  V.  West  (1905),  35  Ind.  App.  20,  29,  73  N.  E.  719; 
City  of  Logansport  v.  Case  (1890),  124  Ind.  254,  260,  24 
N.  E.  88;  Morrison  v.  Jacoby  (1888),  114  Ind.  84,  14  N.  E. 
546,  15  N.  E.  806;  Foresman  v.  Chase  (1879),  68  Ind.  500, 
506.    The  principle  announced  in  these  cases  has  no  appli- 
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cation  here.  If  appellees  were  seeking  to  enjoin  the  collec- 
tion of  the  tax,  the  complaint  would  have  been  defective,  un- 
less it  averred  facts  showing,  either  that  the  tax  had  been 
paid,  or  that  the  property  on  which  it  was  assessed  was  not 
subject  to  taxation ;  but  it  is  not  the  purpose  of  this  suit  to 
enjoin  the  collection  of  the  tax.  It  is  not  claimed  on  behalf 
of  appellees,  that  the  collection  of  the  tax  in  question  can 
not  be  enforced  in  the  proper  manner  by  a  levy  and  sale  of 
personal  property,  and  the  decree  of  the  court  does  not  en- 
join appellants  from  so  enforcing  it. 

If  a  taxpayer  permits  his  real  estate  to  be  sold  for  the 
payment  of  delinquent  taxes  when  he  is  the  owner  of  per- 
sonal property  subject  to  levy  and  sale  for  such  pur- 

2.  pose,  he  can  not  on  such  account  treat  the  sale  as 
void  and  enjoin  the  execution  and  delivery  of  a  tax 
deed.  In  such  a  case  the  purchaser  at  the  tax  sale  parts 
with  his  money  on  the  faith  of  the  regularity  of  the  proceed- 
ings, and  our  courts  have  held  that,  while  such  a  sale  is 
ineffective  to  convey  the  title  it  is  not  absolutely  void  for  all 
purposes.  Such  sales  have  the  effect  of  transferring  to  the 
purchaser  at  the  tax  sale,  the  lien  which  formerly  belonged 
to  the  State.  St.  Clair  v.  McClure  (1887),  111  Ind.  467, 
12  N.  B.  134 ;  City  of  Loganspori  v.  Case,  supra;  Morrison 
V.  Jacoby,  supra.  Counsel  for  appellants  cite  these  cases 
and  rely  upon  them  as  sustaining  his  position,  but  the  doc- 
trine which  they  announce  is  not  in  conflict  with  the  con- 
dnsion  reached  in  this  opinion.  This  suit  was  brought  and 
the  injunction  obtained  before  the  real  estate  was  sold  for 
taxes,  its  purpose  being  to  prevent  such  sale,  and  the  rights 
of  a  purchaser  at  a  tax  sale  are  not  involved. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint,  and  the  demurrer  to  the  special  answer  was  prop- 
erly sustained.    Judgment  affirmed. 

KoTL — ^Reported  in  106  N.  E.  398.    As  to  injunctions  against  sales  * 
of  property  for  iUegal  taxes,  see  69  Aiu.  Dee.  108;  23  Am.  Rep.  622 ; 
40  Am.  Rep.  287;  53  Am.  Rep.  110.    See,  also,  under  (1)  37  Cyc. 
1321;  (2)  37  cyc.  1285. 
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HOUSEWORTH  V.  BiSHOP. 

[No.  8,415.    Filed  October  13,  1914.] 

1.  New  Trial. — Motion  for  New  Trial, — Aifida/vii. — Quotient  Ver^ 
diet. — ^An  affidavit  in  support  of  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  returned  was  a  quotient  verdict,  alleg- 
ing that  the  information  as  to  the  manner  in  which  the  amount 
of  the  verdict  was  arrived  at  was  learned  from  a  certain  person 
named,  without  any  further  statement  as  to  the  source  of  infor^ 
mation,  and  unsupported  by  the  affidavit  of  affiant's  alleged  in- 
formant, was  insufficient  to  impeach  the  verdict,  and  especially 
in  view  of  counter-affidavits  by  two  of  the  Jurors  showing  that 
the  verdict  was  not  reached  in  the  manner  alleged,    pp.  63, 64. 

2.  New  Trial. — Motion  for  JUeto  TriaU — Affidavits  and  Testimony 
of  Jurors. — ^The  affidavit  of  a  Juror  may  be  received  to  sustain 
the  verdict,  but  not  to  impeach  it;  hence  where  a  motion  for 
new  trial  alleges  irregularity  of  the  Jury  in  arriving  at  its  ver- 
dict, without  disclosing  the  source  of  information,  It  will  be  held 
insufficient  on  the  presumption  that  the  information  came  from 
one  or  more  of  the  Jurors,    p.  64. 

From  Elkhart  Superior  Court;  Vernon  W.  VanFleet, 
Judge. 

Action  by  Earl  Bishop  against  Allen  Houseworth.  Prom 
a  judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

Ira  H.  Church,  for  appellant. 
William  B.  Hile,  for  appellee. 

Felt,  C.  J. — ^Appellee  brought  this  action  against  appel- 
lant in  the  court  of  a  justice  of  the  peace  for  an  unpaid 
balance  of  $66.92  on  an  account  for  lumber.  The  appellee 
recovered,  and  appellant  appealed  from  the  judgment.  The 
case  was  tried  in  the  Elkhart  Superior  Court  and  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $62. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
the  only  error  assigned.  The  motion  for  a  new  trial  con- 
tains several  grounds,  but  the  only  cause  relied  on  and 
presented  by  the  briefs  is  the  alleged  misconduct  of  the  jury 
in  arriving  at  the  amount  of  the  verdict. 

In  support  of  his  motion  for  a  new  trial  appellant  filed 
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his  affidavit  in  which  he  alleged  in  substance  that  the  ver- 
dict of  the  jury  was  reached  by  the  jurors  agreeing 

1.  in  advance  to  add  together  the  several  amounts  each 
juror  should  fix  and  divide  the  total  sum  by  the 
nnmber  of  the  jurors  and  return  the  quotient  as  the  amount 
of  the  verdict.  He  also  alleged  that  he  received  his  infor- 
mation from  one  Charley  Lyons.  Appellee  filed  a  counter- 
affidavit  of  two  of  the  jurors  to  the  effect  that  neither  Char- 
ley Lyons  nor  any  other  person  than  the  members  of  the 
jury  were  present  during  any  of  the  deliberations  of  the 
jury;  that  ten  of  the  jurors  voted  to  give  the  plaintiff  the 
amount  of  his  alleged  balance  and  two  voted  for  a  verdict 
of  about  $50 ;  that  after  six  or  eight  ballots  had  been  taken 
as  above  indicated,  one  of  the  jurors  suggested  that  they  were 
not  far  apart  and  that  in  his  opinion  $62  would  equalize 
their  differences;  that  thereafter  another  member  of  the 
jmy  proposed  that  they  return  a  verdict  for  plaintiff  for 
$62  and  each  juror  agreed  thereto;  that  the  verdict  was 
arrived  at  in  no  other  way  and  when  so  agreed  upon  was 
rendered  accordingly. 

Appellant's  affidavit  filed  in  support  of  his  motion  for 
a  new  trial  does  not  give  the  source  of  his  information, 
further  than  to  state  that  it  was  obtained  from  one  Charley 
Lyons.  Nothing  is  ftaid  as  to  the  source  of  the  information 
obtained  by  said  Lyons,  nor  was  the  statement  of  the  alleged 
way  in  which  the  jury  arrived  at  its  verdict  supported  by 
the  affidavit  of  said  Lyons.  In  Hutchins  v.  State  (1898), 
151  Ind.  667,  677,  52  N.  E.  403  the  court  held  that  an  affi- 
davit was  insufficient  to  impeach  a  verdict  which  did  not 
give  the  source  of  the  information  relied  on  for  such  im- 
peachment, and  also  held  that  '^  where  the  affiant  shows  in 
his  affidavit  that  he  had  the  means  of  actually  knowing  per- 
sonally of  the  alleged  misconduct^  his  affidavit  may  and 
onght  to  be  received,  but  not  without  such  showing.''  To 
the  same  effect  is  Stanley  v.  Sutherland  (1876),  54  Ind.  339, 
356.    In  the  absence  of  any  other  showing  as  to  the  source 
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of  the  information  it  will  be  presumed  that  it  was 
2.    obtained  from  some  one  or  more  of  the  jurors.    There- 
fore to  accept  it  as  sufficient  would  be  to  permit  a 
juror  to  impeach  his  verdict  by  indirection,  a  thing  which 
the  law  forbids  him  to  do  directly.    The  affidavit  of  a  juror 
may  be  received  to  sustain  his  verdict,  but  not  to  impeach  it. 
The  showing  made  was  clearly  insufficient  to  warrant 
1.    the  court  in  setting  aside  the  verdict  for  misconduct 
of  the  jury  in  arriving  at  its  verdict.    Hut  chins  v. 
State,  supra;  Treschman  v.  Treschman  (1902),  28  Ind.  App. 
206,  220,  221,  61  N.  E.  961 ;  Pittsburgh,  etc.,  R.  Co.  v.  Collins 
(1907),  168  Ind.  467,  480,  80  N.  E.  415;  Indianapolis  Trac- 
tion,  etc.,  Co.  v.  Miller  (1909),  43  Ind.  App.  717,  723,  88  N. 
B.  526. 

Furthermore,  if  the  showing  made  was  not  insufficient 
for  the  reasons  alreadj'  stated,  our  conclusion  would  neces- 
sarily be  the  same  for  other  reasons.  The  affidavit  of  the 
two  jurors  shows  that  the  verdict  in  this  case  was  not  a 
quotient  verdict.  There  was  no  agreement  to  add  the 
amounts  fixed  by  the  several  jurors  and  to  divide  the  total 
by  the  number  of  the  jurors  and  return  the  quotient  so  ob- 
tained as  their  verdict.  The  fact  that  $62  was  suggested  by 
two  jurors  did  not  vitiate  the  verdict  for  that  amount  which 
was  thereafter  agreed  upon  by  all  the  jurors.  It  is  also  ap- 
parent from  all  the  facts  stated  in  the  affidavit  of  the  jurors 
that  if  the  amount  of  the  verdict  had  been  determined  in* 
the  manner  asserted  by  appellant,  it  would  not  have  been 
for  the  sum  of  $62.  The  evidence  is  not  before  us,  and  on 
the  record  presented  we  can  not  say  that  the  verdict  was  un- 
warranted nor  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  Model  Clothing  House  v.  Hirsch  (1908), 
42  Ind.  App.  270,  274,  85  N.  E.  719.    Judgment  affirmed. 

Note. — Reported  in  106  N.  E.  380.  As  to  misconduct  of  jarors, 
other  tban  their  separation  for  which  the  verdict  may  be  set  aside, 
see  134  Am.  St.  1033.  As  to  the  validity  of  a  chance  or  quotient 
verdict,  see  16  Ann.  Cas.  910.  See^  also,  under  (1)  29  Cyc  980; 
(2)  29  Cyc  982,  989. 
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Lake  Erie  and  Western  Railroad  CJompany  v. 

Reed. 

[Xa  8,079.     Filed  NoYember  21,  1913.    Rehearing  denied  May  26, 
1914.    Transfer  denied  October  13,  1914.] 

L  JxTDOKENT. — Conformity  to  Verdict. — Under  §590  Bums  1914, 
1564  R.  S.  1881,  providing  that  when  a  trial  by  Jury  has  been 
had,  and  a  general  verdict  rendered,  the  Judgment  must  be  in 
oonformity  to  the  verdict,  th^  trial  court  has  no  discretion  in  the 
Judgment  it  may  render,  if  any  is  rendered,  except  that  under 
IS572;  573  Burns  1914,  Acts  1897  p.  128,  §547  R.  8.  1881,  where  a 
motion  for  Judgment  on  the  Jury's  answers  to  interrogatories  Is 
Interposed,  it  has  implied  authority  to  render  Judgment  thereon 
Instead  of  on  the  verdict    p.  68. 

2l  Judgment. — Motion  for  Judgment  Contrary  to  Verdict. — ^A  mo- 
tUm  for  Judgment  in  favor  of  a  party  against  whom  a  verdict  has 
been  rendered  is  unauthorized,  and  the  court  has  no  other  al- 
ternative but  to  render  Judgment  on  the  verdict,  or  on  the  Jury's 
answers  to  interrogatories,  where  such  have  been  returned  and 
are  sufficient  to  overcome  the  verdict,  or  to  set  aside  the  verdict 
and  grant  a  new  trial,    p.  68. 

3.  Railboads. — Crossing  Accidents. — Trial. — Verdict. — Conformity 
to  Complaint. — Where  the  complaint  in  an  action  against  a  rail- 
road company,  and  the  engineer  on  its  train,  for  injuries  incurred 
at  a  railroad  crossing,  charged  negligence  generally  against  both 
defendants  and  also  alleged  that  both  were  negligent  In  the  op- 
eration of  the  train  contrary  to  the  provisions  of  certain  city 
ordinances  therein  set  out,  and  did  not  charge  negligence  against 
the  defendant  engineer  alone,  or  against  the  defendant  company 
'1>y  and  through  Its  engineer",  and  the  ordinances  set  out  pro- 
vided against  i>06sible  violation  not  only  by  an  engineer,  but  by 
a  "conductor  or  other  person  having  a  railroad  engine  or  train 
of  cars  in  charge**,  a  verdict  for  plaintiff  against  the  company 
alone  and  in  favor  of  the  engineer  was  warranted,  since  even 
thoagh  the  charge  of  negligence  in  violating  the  ordinances  were 
ccmstrned  as  amounting  to  a  charge  of  negligence  against  de- 
fendant by  and  through  its  engineer,  the  general  averments  of 
negligence  were  sufficient  to  cover  all  negligence  of  which  the 
company  might  have  been  guilty  either  through  its  engineer  or 
any  other  of  its  agents,    p.  70. 

4.  Railboads.  —  Crossing  Accidents.  —  Complaint.  —  Negligence. — 
Avennents  in  a  complaint  for  injuries  sustained  in  a  crossing 
acddent  charging  negligence  generally  in  the  operation  of  defend- 
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ant's  train  are  not  excluded  by  the  fact  that  specific  charges  of 
negligence  in  the  violation  of  city  ordinances  are  also  contained 
therein,  p.  73. 
6.  Appeal. — Review. — Verdict,  —  Presumptions.  —  Where  the  com- 
plaint was  Bufllcient  to  admit  proof  to  warrant  the  verdict,  it 
will  be  presumed,  as  against  alleged  error  in  overruling  a  motion 
for  judgment  for  defendant  notwithstanding  a  verdict  for  plain- 
tiff, that  such  proof  was  made.    p.  73. 

6.  Appeal. — Revieto. — Ruling  on  Motion  for  Judgment  Notwith- 
standing Verdict. — In  an  action  against  a  railroad  company  and 
its  engineer  for  negligence.  In  which  the  Jury  returned  a  verdict 
for  the  engineer  and  against  the  company,  and  the  company 
moved  for  Judgment,  the  court  on  appeal  can  not  hold  the  over- 
ruling of  such  motion  to  be  erroneous,  even  though  the  complaint 
is  construed  as  charging  such  negligence  as  the  company  could 
commit  by  and  through  its  engineer  alone,  since  without  refer- 
ence to  the  evidence,  which  can  not  be  considered  in  the  absence 
of  a  motion  for  new  trial,  the  court  can  not  know  which  part 
of  the  verdict  conformed  to  the  law  and  the  evidence,    pp.  73, 74. 

7.  Appeal. — Presumptions. — Burden  to  Show  Error. — On  appeal  all 
presumptions  are  indulged  in  favor  of  the  general  verdict  and 
the  Judgment  rendered  thereon,  and  the  burden  rests  on  the 
appellant  to  show  prejudicial  error  therein,    p.  74. 

8.  Trial.  —  Answers  to  Interrogatories.  —  Conclusions  of  Law. — 
Where  the  answers  of  the  Jury  to  interrogatories  are  conclusions 
of  law,  they  should  be  disregarded  by  the  court  in  passing  on 
a  motion  for  Judgment  on  the  answers,    p.  78. 

9.  Negligence.  —  Question  of  Law  or  Fact.  —  Proximate  Cause.  — 
Under  certain  conditions  proximate  cause  may  be  a  question  of 
law  for  the  court    p.  78. 

10.  Neougence. — Imputed  tJegligence. — Negligence  of  Driver. — The 
negligence  of  the  driver  of  an  automobile,  with  whom  plaintiff 
was  riding  when  struck  by  a  train  could  not  be  charged  against 
plaintiff  and  could  not  relieve  the  railroad  company  from  lia- 
bility for  its  negligence,  unless  it  was  the  sole  proximate  cause 
of  the  injury,    p.  78. 

From  Hancock  Circuit  Court ;  Rohert  L.  Mason,  Judge. 

Action  by  Charles  Reed  against  the  Lake  Erie  and  West- 
ern Railroad  Company  and  another.  From  a  judgment  for 
plaintiff,  the  defendant  named  appeals.    Affirmed. 

W.  H.  H.  Miller,  C.  C.  Shirley,  8.  D.  Miller,  W.  H.  Thomp- 
son and  John  B.  Cockrum,  for  appellant. 

Earl  Sample,  A.  J.  Shelby  and  Wymond  J.  Beckett,  for 
appellee. 


MAY  TERM,  1914.  67 

Lake  Erie,  etc.,  R.  Co.  v.  Reed — 57  Ind.  App.  65. 

HoTTEL,  P.  J. — This  action  was  brought  by  appellee 
against  the  appellant,  and  its  locomotive  engineer,  Frank 
MUler,  for  damages,  for  personal  injuries,  resulting  from 
a  collision  alleged  to  have  been  caused  by  the  negligence  of 
appellant  and  said  Miller  in  the  operation  of  appellant's 
train.  The  collision  occurred  at  a  crossing  of  the  railroad 
company's  tracks  and  South  East  Street  in  the  city  of  In- 
dianapolis. The  issues  of  fact  were  tendered  by  a  complaint 
in  one  paragraph  and  a  general  denial  thereof.  There  was  a 
trial  by  jury  which  resulted  in  the  following  verdict :  "We, 
the  jury,  find  for  the  plaintiff  and  against  the  defendant, 
L.  E.  &  W.  Railway  Company,  and  we  assess  his  damages 
at  Five  Thousand  Dollars  ($5,000),  and  we  find  for  the  de- 
fendant, Frank  Miller  J* 

A  motion  by  Miller  for  judgment  in  his  favor  on  the  ver- 
dict was  sustained,  without  objection  or  exception  by  either 
appellant  or  appellee.  Later  the  appellant  filed  a  written 
motion  for  judgment  in  its  favor  "for  the  reason  that  the 
acts  of  negligence  charged  in  the  complaint  were  committed 
by  its  codefendant,  Frank  Miller,  who  was,  as  alleged  in 
said  complaint,  a  servant  and  employe  of  this  defendant, 
and,  the  jury  having  returned  a  verdict  In  favor  of  said 
defendant,  Frank  Miller,  there  can  not  be  any  judgment 
rendered  against  this  defendant  in  this  cause  but  this  de- 
fendant is  entitled  to  judgment  in  its  favor."  This  motion 
was  overruled  and  the  appellant  then  moved  for  judgment 
on  the  answers  of  the  jury  to  the  interrogatories  notwith- 
standing the  general  verdict,  which  motion  was  also  over- 
ruled and  there  was  judgment  on  the  verdict  for  appellee 
against  appellant  for  the  sum  of  $5,000.  Proper  exceptions 
were  saved  by  appellant  to  the  court's  ruling  on  each  of  said 
motions,  and  these  rulings  are,  in  different  form,  assigned  as 
error  and  relied  on  for  reversal. 

It  is  contended  by  appellant  that  the  ruling  on  its  first 
motion  presents  reversible  error.  In  answer  to  this  con- 
tention it  is  insisted  by  appellee  that  no  question  is  pre- 
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sented  by  such  ruling  because  the  motion  on  which 

1.  the  ruling  was  made  is  not  authorized  by  statute  or 
by  the  practice  in  this  State.    Section  590  Bums 

2.  1914,  §564  R.  S.  1881,  expressly  provides  that  "When 
a  trial  by  jury  has  been  had,  and  a  general  verdict 

rendered,  the  judgment  must  be  in  conformity  to  the  ver- 
dict." This  section  of  the  statute  is  mandatory  and  by  it 
the  trial  court  is  given  no  discretion  in  the  judgment  it  may 
render  where  there  is  a  trial  by  jury  and  a  general  verdict, 
but  the  judgment  in  such  case,  if  any  be  rendered,  ^^musf 
conform  to  such  verdict,  and  we  know  of  no  motion  recog- 
nized by  the  law  that  will  authorize  a  different  judgment  ex- 
cept a  motion  for  judgment  on  the  answers  to  interrogatories 
which  is  impliedly  authorized  by  §§572,  573  Burns  1914, 
Acts  1897  p.  128,  §547  E.  S.  1881.  If  these  sections  of  the 
statute  can  be  said  to  leave  any  doubt  as  to  what  is  the 
proper  practice  in  such  cases,  it  would  seem  that  such  doubt 
ought  to  be  removed  by  the  following  expressions  of  the  Su- 
preme Court  on  such  subject. 

In  the  case  of  Mitchell  v.  Oeisendorff  (1873),  44  Ind.  358, 
a  jury  had  returned  a  special  verdict  in  favor  of  the  plain- 
tiff for  $175  if  the  law  was  with  the  plaintiff.  The  court, 
however,  concluded  from  the  facts  found  that  the  plain- 
tiff was  entitled  to  a  judgment  for  $8,000.  The  Supreme 
Court  in  discussing  such  action  of  the  trial  court  on  page 
360  said:  **This  action  of  the  court  was  clearly  erroneous. 
The  court  must  enter  a  judgment  on  the  verdict,  or  set  it 
aside  and  grant  a  new  trial,  which  was  asked  by  the  plain- 
tiff in  this  case  and  refused.  •  •  •  'Where  the  verdict 
is  special,  or  where  there  has  been  a  special  finding  on  par- 
ticular questions  of  fact,  the  court  shall  render  the  proper 
judgment.'  2  G.  &  H.  218,  sec.  371.  The  'proper  judg- 
ment^ here  named  means  a  judgment  on  the  verdict  and  can 
mean  nothing  else,''  (Our  italics.)  In  the  case  of  North- 
western, etc,  Ins.  Co.  v.  Blankenship  (1884),  94  Ind.  535, 
48  Am.  Rep.  185,  where  the  jury  returned  a  general  verdict 


MAY  TERM,  1914.  69 

Lake  Erie,  etc.,  R.  Co.  t?.  Reed — 57  Ind.  App.  65. 

ill  favor  of  the  plaintiff  and  answers  to  interrogatories,  the 
plaintiff  filed  a  motion  for  judgment  upon  the  general  ver- 
dict and  the  special  findings  of  the  jury  in  answer  to  inter- 
rogatories.   In  discussing  such  motion  the  Supreme  Court 
on  page  540  said:    ''The  motion  here  was  not  for  judgment 
upon  the  special  findings  notwithstanding  the  verdict ;  it  was 
for  'judgment  for  the  plaintiff  on  the  general  verdict  and 
on  the  special  findings'.    There  was  no  error  in  overruling 
that  motion ;  such  a  motion  is  not  authorized  by  the  statutes. 
R.  S.  1881,  sections  546,  547.    The  only  reason  for  a  judg- 
ment on  the  special  findings  is  that  they  are  contrary  to, 
and,  therefore,  control  the  general  verdict;  but  here  the 
motion  was  for  judgment  upon  both.    In  such  a  case,  it  toas 
proper  to  render  judgment  upon  the  general  verdict.'' 
(Oar  italics.)     See  also,  Beid  v.  State,  ex  rel.  (1877),  58 
Ind.  406,  407;  Bowlas  v.  Stout  (1877),  60  Ind.  267,  271; 
Sordyke  A  Marmon  Co.  v.  Dickson  (1881),  76  Ind.  188, 
190;  Dawson  v.  Shirk  (1885),  102  Ind.  184, 188, 1  N.  B.  292. 
These  authorities  lead  to  but  one  conclusion,  viz.,  that  the 
rendition  of  judgment  on  a  general  verdict  is  a  judicial  act 
that  can  be  exercised  only  in  conformity  to  the  statute  which 
anthorizes  it,  and  that  the  sections  of  statute  controlling 
upon  this  subject  when  construed  together,  require  that  a 
judgment  in  any  case  must  either  conform  to  the  general  ver- 
dict or  must  be  in  accord  with  answers  to  the  interrogatories 
where  they  are  such  as  to  overthrow  the  general  verdict,  or 
otherwise  the  general  verdict  must  be  set  aside  and  a  new 
trial  granted.    Appellant  contends  in  effect  that  such  motion 
amounted  to  and  should  be  treated  simply  as  a  motion  for 
judgment  in  its  favor  on  the  general  verdict,  and  that  the 
statute  above  quoted  requires  only  that  the  court  shall  con- 
form its  judgment  to  the  general  verdict  to  the  extent  that 
such  general  verdict  conforms  to  the  law  and  the  facts.    As- 
suming, without  deciding,  that  such  motion  should  be  so 
eongtmed,  and  that  by  the  ruling  thereon  there  is  presented 
to  this  court  the  question  whether,  on  the  g^unds  stated 
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thereiUy  the  trial  court  erred  in  refuning  to  enter  judgment 
in  appellant's  favor,  we  are  stiU  of  the  opinion  that,  under 
the  rules  which  should  govern  this  court  in  its  considera- 
tion of  such  question,  that  the  ruling  of  the  trial  court  there- 
on can  not  be  said  to  present  available  error.  It  is  open  to 
serious  doubt  whether  in  considering  such  question  the 
statute  quoted  authorizes  this  court  to  look  to,  or  consider, 
anything  other  than  the  general  verdict  and  such  motion, 
but  this  we  need  not  and  do  not  decide,  because  it  is  enough 
to  say  that  in  considering  such  question  we  are  not  required 
or  authorized  to  look  to  the  evidence. 

If  appellant  be  given  the  benefit  of  the  rule  which  governs 
this  court  in  passing  on  a  motion  for  judgment  on  the  an- 
swers to  interrogatories,  which  is  all  that  it  asks,  and 
3.    we  look  to  the  pleadings  as  well  as  to  such  general 
verdict,  the  same  conclusion  must  follow.    When  this 
is  done,  we  find  that  the  averments  of  the  complaint  on  the 
subject  of  negligence  warrant  the  verdict  returned  by  the 
jury.    These  averments  are  as  follows:    'Hhe  defendant, 
Lake  Erie  and  Western  Railroad  Company,  had  in  its  em- 
ploy, defendant,  Frank  Miller,    *    *    *      as  its  engineer, 

•  •  •  who  had  charge  of  one  of  defendant  •  •  • 
company's  locomotives  and  ran  and  operated  the  same  for 
the  defendant  company.  On  the  2l8t  day  of  April,  1910, 
said  •  •  •  Miller  was  in  charge  of  and  operating,  in 
the  line  of  his  employment,  and  for  and  on  behalf  of  the 
defendant,  *  *  *  Railroad  Company,  a  locomotive  en- 
gine upon  its  tracks,  and  ran  and  operated  the  same  for 

•  •  •  defendant,  •  •  •  Company,  upon  its  track 
over  and  across  said  South  East  Street  in  said  city,  as  agent 
and  servant  of  said  •  •  •  company  •  •  •.  Plain- 
tiff approached  {rom  the  north  upon  said  South  East  Street, 
defendant's  said  track, tupon  which  said  •  •  •  Miller 
was  operating  one  of  *  •  •  defendant  •  •  •  com- 
pany's  locomotive  engines.  •  •  •  Plaintiff  was  riding 
in  an  automobile  truck  of  the  patrol  wagon  type,    •    •    • 
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88  a  gaest  of  the  driver  or  operator  of  said  machine.  *  *  * 
When  said  automobile  had  reached  said  track  and  as  it  ran 
upon  said  tracks  in  said  South  East  Street,  the  defendants 
negligently  approached  said  crossing  from  the  west  at  a 
high  and  dangerous  rate  of  8i>eed  and  negligently  ran  said 
engine  toward  and  against  the  automobile  in  which  this 
plaintiff  was  riding,  as  aforesaid,  and  negligently  thereby 
caused  said  locomotive  to  strike  the  said  automobile  and 
overturn  the  same  and  injure  this  plaintiff  without  his 
fault  •  •  •  Defendants  negligently  ran  said  locomo- 
tive toward  and  over  said  highway  and  against  the  automo- 
bile in  which  this  plaintiff  was  riding,  at  a  high  and  danger- 
ous rate  of  speed,  to  wit:  twenty-five  (25)  miles  an  hour, 
in  Tiolation  of  an  ordinance  of  the  city  of  Indianapolis, 
which  ordinance  limits  the  rate  of  speed  of  locomotive  en- 
gines while  iMUttdng  through  said  city  of  Indianapolis,  at 
the  rate  of  four  (4)  miles  an  hour,  which  ordinance  was  in 
fall  force  and  effect  at  the  time,  and  which  ordinance  is  in 
the  words  and  figures  following,  to  wit  -.  •  •  •  Defend- 
ants ne^gently  ran  said  locomotive  toward  said  crossing 
and  over  the  same  without  ringing  the  bell  attached  to  said 
locomotive,  or  without  giving  any  signal  of  its  approach, 
aU  in  violation  of  an  ordinance  of  said  city  of  Indianapolis, 
which  said  ordinance  was  in  full  force  and  effect  at  the  time, 
and  vrtiich  ordinance  is  in  the  words  and  figures  following, 
to  wit:  •  •  •  By  reason  of  all  of  defendants  negli- 
goice  as  herein  alleged,  this  plaintiff  was  injured  without 
his  fault'' 

It  will  be  oboerved  from  these  averments  that  the  negli- 
gence charged  is  against  both  Miller  and  appellant.  There 
is  no  charge  of  negligence  against  Miller  alone,  and  no 
charge  that  appellant  hy  and  through  its  engineer  Miller 
was  guilty  of  any  of  the  acts  of  negligence  charged.  The 
charges  are  that  the  defendants  (both  MiUer  and  appellant) 
''negligently  approached  the  crossing,'*  that  the  *^ defend- 
ants*^ ncfi^igently  ran  said  engine  toward  and  against  the 
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automobile,  and  that  the  ^'defendants"  thereby  negligently 
caused  said  locomotive  to  strike  said  automobile,  etc.  In 
every  averment  of  negligence  the  plural  ^'defendants"  is 
used  and  the  intention  of  the  pleader  in  each  of  said  aver- 
ments to  charge  both  and  each  of  said  defendants  with  negli- 
gence is  dear  except  in  the  last  averment  where  the  word 
''defendants"  is  used  in  the  possessive  form,  but  without 
the  apostrophe  to  indicate  whether  it  is  singular  or  plural. 
The  first  ordinance  copied  into  the  complaint  alleged  to 
have  been  negligently  violated,  by  its  language,  provides 
against  a  possible  violation  not  only  by  an  engineer,  but  by 
a  ^'conductor  or  other  person  having  a  railroad  engine  or 
train  of  cars  in  charge,"  and  the  second  ordinance  con- 
templates a  violation  not  only  by  an  engineer  but  by  a  con- 
ductor or  other  person  engaged  in  running  a  locomotive. 
True,  the  averments  of  the  complaint  show  that  the  engineer 
was  in  charge  of  the  locomotive  that  collided  with  the  auto- 
mobile on  which  appellee  was  a  passenger,  but  it  does  not 
follow  from  such  averment  that  some  other  agent  of  the 
appellant  might  not  have  been  in  charge  of  the  train  to  which 
the  locomotive  was  attached,  and,  as  such,  directed  and  was 
responpible  for  the  movement  of  the  locomotive  and  the  re- 
sulting collision ;  but  even  if  it  be  conceded  that  in  so  far  as 
the  complaint  charges  negligence  in  the  violation  of  said 
ordinances,  that  such  charge  amounted  to  a  charge  against 
appellant  of  negligence  by  and  through  its  said  engineer 
alone,  yet  the  general  averments  of  negligence  against  both 
defendants  above  quoted,  under  the  authorities,  are  suffi- 
cient to  cover  the  sum  total  of  any  and  all  negligence  of 
which  appellant  might  have  been  guilty  either  through  its 
engineer  or  any  other  of  its  agents  engaged  in  the  operation 
of  said  train  and  the  locomotive  attached  thereto  at  the 
time  of  the  collision.  Cleveland,  etc.,  B.  Co.  v.  Oray 
(1897),  148  Ind.  266,  271,  48  N.  B.  675;  Indianapolis 
Union  B.  Co,  v.  Houlihan  (1901),  157  Ind.  494,  503,  60  N.  E. 
943,  54  L.  R.  A.  787;  Cleveland,  etc.,  B.  Co.  v.  Klee  (1900), 
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154  Ind.  430,  433,  56  N.  E.  234 ;  Chicago,  etc.,  B.  Co.  v.  DO- 

Ion  (1888),  123  lU.  570, 15  N.  E.  181,  5  Am.  St.  559 ;  Caulier 

V.  Great  NoHhem  R.  Co.  (1896),  5  N.  Dak.  568,  67  N.  W. 

1046.    The  specified  acts  of  negligence  charged  in  re- 

4.  lation  to  the  violation  of  said  ordinances,  are  includ- 
ed in  the  general  charge  of  negligence  and  in  the 

som  total  of  negligent  acts  charged  against  appellant,  but 
it  does  not  follow  that  all  other  negligence  is  excluded  by- 
such  speeihed  charges,  or  that  the  theory  of  the  complaint  is 
thereby  confined  and  limited  to  such  specific  acts  of  negli- 
genee.    Cleveland,  etc.,  R.  Co.  v.  Oray,  supra,  270. 

It  appearing  that  the  averments  of  the  complaint  were 

sufficient  to  admit  proof  that  appellant,  by  and  through 

some  of  its  agents,  other  than  said  engineer,  was 

5.  guilty  of  negligence  proximately  contributing  to  ap- 
I)ellee's  injury,  we  must  assume  in  favor  of  the  gen- 
eral verdict  that  such  proof  was  made  and  hence  it  would 
follow  that  appellant's  first  motion,  even  if  proper,  was  cor- 
rectly overruled.  We  are  further  supported  in  this  con- 
clusion by  the  following  authorities:  Weister  v.  Chicago, 
etc.,  B.  Co.  (1912),  119  Minn.  72, 137  N.  W.  168;  Carver  v. 
Lweme  Brick,  etc.,  Co.  (1913),  121  Minn.  388,  141  N.  W. 

488.    Even  if  it  be  conceded  that  appellant  is  correct 

6.  in  its  contention  as  to  the  construction  to  be  placed  on 
and  the  effect  to  be  given  to  said  motion,  and  in  its 

contention  that  in  considering  the  ruling  thereon,  the  aver- 
ments of  the  complaint  should  be  considered,  and  that  when 
conmdered  they  show  that  the  complaint  proceeds  on  the 
theory  that  the  negligence  charged  against  appellant  was 
saeh  negligence  as  it  could  commit  by  and  through  its  engi- 
neer alone,  still,  by  looking  to  the  pleadings  and  the  general 
verdict  alone,  this  court,  could  only  know  that  the  two  sep- 
arate parts  of  such  general  verdict  are  inconsistent  with 
such  pleadings  and  with  each  other,  and  could  not  both 
stand,  but  how  could  it  know  without  resort  to  the  evidence, 
which  of  the  two  parts  of  said  verdict  conformed  thereto, 
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or  that  a  judgment  rendered  in  conformity  to  either  of  the 
particular  parts  of  such  verdict  was  necessarily  contrary 
to  the  law  and  the  evidence  1  In  such  case  this  court  could 
only  know  that  the  trial  court  had  committed  error  in  the 
rendition  of  one  or  the  other  of  such  judgments,  but  in  the 
rendition  of  which  judgment  such  error  was  committed,  this 
court  could  not  know  without  reference  to  the  evidence. 
It  is  well  understood  that  in  the  appellate  tribunal 
7.  all  presumptions  are  indulged  in  favor  of  the  gen- 
eral verdict  and  the  judgment  rendered  thereon. 
The  burden  is  on  the  appealing  party  to  bring  to  such  court 
a  record  showing  error  prejudicial  to  him.  It  is  apparent 
from  what  we  have  said  that  even  if  appellant  be  given  the 
advantage  of  every  contention  it  makes,  no  available  error 
is  presented  by  the  ruling  on  said  motion. 

It  is  contended  by  appellant  that  if  this  judgment  be 
allowed  to  stand  we  will  have  the  '^  anomalous  situation  of  a 
principal  being  found  and  adjudged,  by  a  jury  and 
6.  court,  to  be  responsible  for  the  commission  of  alleged 
unlawful  acts  by  its  agent,  which  acts  the  same  jury 
and  the  same  court  in  the  same  case  have  found  and  ad- 
judged that  the  agent  did  not  commit  at  all."  It  is  con- 
tended that  such  a  situation  is  legally  intolerable  and  in 
violation  of  a  principle  of  law  repeatedly  announced  in  this 
and  other  jurisdictions,  to  the  effect  that  '4f  a  defendant's 
responsibility  is  necessarily  dependent  upon  the  culpability 
of  another,  who  was  the  immediate  actor,  and,  who,  in  an 
action  against  him  by  the  same  plaintiff  for  the  same  act, 
has  been  adjudged  not  culpable,  there  can  be  no  recovery 
against  such  defendant.''  In  support  of  its  contention  ai>- 
pellant  cites  numerous  cases,  among  which  are  the  following : 
Indiana,  etc.,  Torpedo  Co.  v.  lAppincott  Olass  Co.  (1905), 
165  Ind.  361,  75  N.  E.  649;  City  of  Anderson  v.  Fleming 
(1903),  160  Ind.  597,  67  N.  E.  443,  66  L.  R.  A.  119 ;  Doremus 
v.  Root  (1901),  23  Wash.  710,  63  Pac.  572,  54  L.  B.  A.  649; 
McGinnis  v.  Chicago,  etc.,  R.  Co.  (1906),  200  Mo.  347,  98 
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8.  W.  590,  9  L,  E.  A.  (N,  S.)  880,  118  Am.  St.  661,  9  Ann. 
Ci&  656;  Hayes  v.  Chicago  Tel.  Co.  (1905),  218  lU.  414,  75 
N.  R  1003,  2  L.  B.  A.  (N.  S.)  764;  Chicago,  etc.,  Co.  v.  Mc 
Manigal  (1905),  73  Neb.  580, 103  N.  W.  305, 107  N.  W.  243 ; 
New  Orleans,  etc.,  R.  Co.  v.  Jopes  (1891),  142  U.  S.  18,  12 
Sap.  (Jt  109,  35  L.  Ed.  919;  Portland  GoldMin.  Co.  v. 
Straiton's  Independence  (1907),  158  Fed.  63,  85  C.  C.  A. 
393, 16  L.  B.  A.  (N.  S.)  677. 

The  principle  of  law  annonneed  in  these  cases  may  be  con- 
ceded to  be  substantially  as  appellant  states  it,  und  is  based 
npon  the  doctrine  of  respondeat  superior.  Thjs  doctrine 
rests  npon  the  principle  that  the  master  or  principal  is 
chargeable  with  the  negligent  act  committed  by  his  agent 
while  engaged  in  the  discharge  of  the  duty  of  such  master  or 
principal,  and,  under  this  doctrine,  where  the  master  or 
principal  is  charged  along  with  his  agent  in  doing  a  par- 
ticular negligent  act  which  resulted  in  injury  and  which  the 
master  eonld  do  only  by  and  through  such  agent,  a  verdict 
which  would  acquit  the  agent  of  the  negligent  act  and  at  the 
nme  time  hold  the  master  or  principal  liable  would  be  in- 
tolerable. This  wotdd  be  so,  howerer,  because  in  such  case 
the  master  or  principal's  guHt  or  liability  necessarily  de- 
pended on  the  guilt  of  his  agent.  It  does  not  follow  that  a 
master  and  one  of  his  agents  may  not  be  sued  together  for 
their  separable  acts  of  negligence  resulting  in  a  common  in- 
jury and  either  held  liable  and  the  other  discharged  from 
aneh  liability.  In  a  proper  case  such  a  result  and  verdict 
may  be  entirely  proper  and  consistent  with  the  law  and  the 
facts.  We  have  already  indicated  our  conclusion  that  the 
ianies  presented  by  the  complaint  in  this  case  would  war- 
rant such  a  verdict.  So,  in  this  case,  the  verdict  may  be  en- 
tirdy  proper.  Nothing  on  its  face  indicates  the  contrary. 
II  we  are  correct  in  our  conclusion  thus  far,  it  must  follow 
that,  if  this  verdict  is,  as  appellant  contends,  such  a  mon- 
strosity that  it  should  not  be  tolerated  it  must  be  such  mon- 
atroaity  becanse  the  evidence  showed  that  appellant's  only 
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negligence  was  that  of  its  agent  who,  by  the  general  verdicty 
has  been  discharged.  Whether  this  be  tme,  we  are  not 
called  on  to  determine.  There  was  no  motion  for  a  new 
trial  and  hence  we  are  not  required  to  look  to  the  evidence. 
Appellee  was  just  as  much  entitled  to  the  benefit  of  the  stat- 
ute  before  quoted  which  required  the  judgment  to  conform 
to  that  part  of  the  verdict  favorable  to  him,  as  was  the  engi- 
neer Miller  entitled  to  a  judgment  on  that  part  of  the  ver- 
dict favorable  to  him ;  and  in  determining  whether  the  trial 
court  conformed  its  judgment  to  that  part  of  such  verdict 
favorable  to  appellee,  this  court  can  not  be  aided  by  looking 
to  the  judgment  in  favor  of  such  engineer.  If,  in  fact,  the 
trial  court  committed  error  in  rendering  either  of  said  judg- 
ments, such  error  may  have  resulted  from  the  rendition  of 
the  judgment  in  favor  of  Miller,  the  engineer,  rather  than 
from  the  rendition  of  the  judgment  in  favor  of  appellee. 
An  examination  of  the  evidence  would  be  required  to  deter- 
mine such  question.  Whether  either  or  both  of  such  judg- 
ments conform  to  the  general  verdict  is  one  question,  and 
whether  they  conform  to  the  law  and  the  facts  is  quite  an- 
other and  different  question.  The  first  question  is  easily 
determined  from  the  record  here  presented  in  appellee's 
favor ;  the  second  question  is  not  presented  by  the  record,  be- 
cause there  was  no  motion  for  a  new  trial. 

Appellant  insists  that  this  case  is  controlled  by  the  case  of 
Childress  v.  L(ike  Erie,  etc.,  B.  Co.,  101  N.  E.  332,  recently  de- 
cided by  this  court.  An  examination  of  that  case  will  show 
that  it  is  easily  distinguishable  from  the  case  under  con- 
sideration. The  situation  of  the  parties  on  appeal  in  that 
case  was  the  reverse  of  the  situation  here.  Li  that  case  there 
was,  as  in  this  case,  a  verdict  in  favor  of  the  engineer  and 
against  his  company,  and  a  judgment  in  favor  of  the  engi- 
neer, but  from  that  point  on,  the  situation  of  the  parties  is 
reversed.  In  that  case,  the  company  moved  for  judgment 
on  the  answers  to  interrogatories,  and  stated  thereon  as  one 
of  its  grounds  for  such  motion  a  ground  similar  to,  or  the 
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same  as  that  here  involved  and  judgment  was  rendered  in  its 
favor.  The  plaintiff,  without  filing  any  motion  for  new 
trial,  appealed,  and  this  court  reached  the  conclusion  after 
considering  the  general  verdict  and  the  answers  to  interroga- 
tories that  it  could  not  say  that  the  judgment  was  not  proper. 
True,  that  ease  impliedly  at  least,  approves  and  recognizes 
as  proper  a  motion  similar  to  appellant's  motion,  and  to 
flie  extent  that  such  case  either  impliedly  or  expressly  holds 
that  such  a  ground  as  that  stated  in  the  motion  here  in- 
volved, could  afford  any  reason  for  the  trial  court  refusing 
to  conform  its  judgment  to  the  general  verdict,  it  is  over- 
mled-* 

We  next  consider  the  question  presented  by  the  ruling  on 
the  motion  for  judgment  on  the  answers  to  interrogatories. 
It  is  not  seriously  contended  by  appellant  that  the  answers 
to  the  interrogatories  are  such  as  to  present  the  question 
presented  by  the  motion  just  considered,  but  it  is  insisted 
that  these  answers  show  that  the  driver  of  the  automobile 
by  a  ^' diligent  use  of  his  faculties"  could  have  discovered 
the  approach  of  the  engine  in  time  to  have  prevented  the 
collision  between  it  and  the  automobile  in  which  appellee 
was  a  passenger,  and  that  'Hhe  accident  in  question  was  the 
*  proximate  result'  of  such  failure  of  the  driver  to  so  use  his 
faculties  to  discover  the  approach  of  such  engine."  Some 
question  is  made  by  appellee  concerning  the  meaning  of  the 
words  "proximate  result"  as  here  used.  It  is  insisted  that 
to  say  that  an  injury  was  the  proximate  result  of  a  negligent 
act  was  not  the  equivalent  of  saying  that  such  negligent  act 
waa  the  proximate  cause  of  the  injury  for  the  reason  that 
proxunate  cause  has  a  fixed  legal  meaning  while  proximate 
result  in  the  sense  here  used,  has  no  such  meaning,  but  that 
if  it  be  conceded  that  such  answer  of  the  jury  is  the  same 
as  though  they  had  answered  that  the  negligence  of  the 
driver  was  the  proximate  cause  of  the  accident,  etc.,  then 
the  answer  is  in  the  nature  of  a  conclusion  of  law  and  should 
be  disregarded.     Where  it  can  be  said  that  the  answers 
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to  interrogatories  are  conclusions  of  law  they  should 

8.  be  disregarded  by  the  court  in  passing  on  a  motion 
for  judgment  on  said  answers.    Citizens  8i.  B.  Co. 

y.  Reed  (1898),  151  Ind.  396,  398,  51  N.  E.  477;  Chicago, 

etc.,  B.  Co.  V.  Wilfong  (1910),  173  Ind.  308,  90  N.  B.  307, 

and  authorities  there  cited.    It  is  also  true  that  un- 

9.  der  certain  conditions  proximate  cause  may  be  a  que0- 
tion  of  law  for  the  court.    Cumberland  Tel.,  etc.,  Co. 

V.  Kranz  (1911),  48  Ind.  App.  67,  95  N.  E.  371;  Haskel  & 
Barker  Car  Co.  v.  Przezdziankowski  (1908),  170  Ind.  1,  15, 
83  N.  E.  626, 127  Am.  St.  352, 14  L.  B.  A.  (N.  S.)  972. 

It  is  further  insisted  by  appellee  that  these  answers  only 
show  that  if  the  driver  of  the  automobile  had  made  a  **  dili- 
gent use  of  his  facidties"  that  he  could  have  avoided  the 
accident  and  that  such  a  degree  of  care  on  the  part  of  the 
driver  is  not  necessary  to  relieve  him  from  the  charge  of 
contributory  negligence,  but  that  it  is  only  necessary  that 
such  person  should  make  a  reasonable  use  of  his  senses  or 
such  use  of  his  senses  as  an  ordinarily  prudent  person  would 
make  similarly  situated.  The  interrogatories  and  answers 
thereto  are  open  to  the  criticism  made  against  them  and  it 
would  seem  from  some  of  the  authorities,  that  they  should  be 
disregarded;  but  such  question  we  need  not  decide  be- 
cause the  answers  to  interrogatories  when  considered,  are 
not  sufficient  to  overthrow  the  general  verdict.    Even 

10.  though  it  be  conceded  that  the  driver  of  the  auto- 
mobile was  guilty  of  negligence,  his  negHgence  could 

not  be  charged  against  appellee,  and  if  contributory  only, 
oould  not  relieve  appellant  from  liability  for  its  negligence. 
Wabash  B.  Co.  v.  McNown  (1913),  53  Ind.  App.  116,  99  N. 
E.  126,  ;L00  N.  E.  383,  and  cases  there  cited.  The  negli- 
geoee  of  such  driver  of  the  automobile,  would  not  relieve 
appellant  unless  it  was  the  sole  proximate  cause  of  the  in- 
jury. Wabash  B.  Co.  v.  McNown,  supra;  Beaning  v.  South 
Bend  Electric  Co.  (1910),  45  Ind.  App.  261,  279,  90  N.  E. 
786. 
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Upon  this  branch  of  the  case  appellant  relies  on  the  case 
idP.H.A  P.  M.  Boots  Co.  v.  Meeker  (1905),  165  Ind.  132, 
73  N.  E.  253,  but  since  the  filing  of  appellant's  brief,  this 
ease  has  been  overruled  by  the  Supreme  Court.  King  v.  In- 
land Steel  Co.  (1912),  177  Ind.  201,  207,  212,  96  N.  B.  337, 
97  N.  E.  529. 

We  find  no  reversible  error  in  the  record  and  the  judg- 
ment is  therefore  affirmed. 

NonEL— Reported  in  103  N.  E.  127.  As  to  imputed  negligence,  see 
110  Am.  St  278.  As  to  accidents  to  automobiles  at  railroad  cross- 
ings, see  Ann.  Gas.  1913  B  080.  On  the  general  question  of  imputed 
negligence  of  driver  to  passenger,  see  8  L.  R.  A.  (N.  S.)  597.  See, 
also,  under  (1)  23  Cyc.  775;  38  Cyc  1928;  (2)  23  Cya  778;  (3) 
33  Cyc  1142;  (4)  33  Cyc.  1053;  (5,  7)  3  Cyc.  813;  (6)  3  Cya  173; 
(8)  38  Cyc  1921;  (9)  29  Cyc  639;  (10)  29  Cyc  64a 

^NoTB. — Since  the  foregoing  opinion  was  written  the  case  of  Child- 
reM  y.  Lake  Erie,  etc.,  R,  Co.,  101  N.  E.  332,  was  transferred  to  the 
Supreme  Court,  and  the  opinion  of  that  court,  by  Spencer,  J.,  182 
Ind.  251,  agrees  with  the  views  held  by  Hottel,  J.,  in  overruling 
the  case  as  reported  prior  to  the  transfer. 


Lagler  v.  Roch. 

[Na  8^177.    Filed  February  19,  1914.    Rehearing  denied  May  26, 
1914.    Transfer  denied  October  13,  1914.] 

1.  Mastkb  and  Sebyaht. — Injuries  to  Servant — General  Verdict. — 
Effect. — ^In  a  servant's  action  against  the  master  for  personal 
injuries,  a  general  verdict  for  the  plaintiff  was  a  finding  that 
defendant  was  negligent  in  the  manner  charged,  that  such  negli- 
gence was  the  proximate  cause  of  the  injury,  and  that  plaintiff 
did  not  assume  the  risk  and  was  without  contributory  negligence, 
p.  86. 

2L  Tbial. — Verdict. — Anstoers  to  Interrogatories. — ^A  general  ver- 
dict will  stand  as  against  the  jury's  answers  to  interrogatories 
unless  the  latter  are  inconsistent  with  it.    p.  85. 

3w  Mastkb  awd  Sebvaitt. — Injuries  to  Servant. — Trial. — Ansivers  to 
Interrogatories. — Conclusions  of  Laic. — ^In  a  servant's  action 
against  the  master  for  personal  injuries,  answers  of  the  jury  to 
Interrogatories  that  the  injury  to  plaintiff  was  purely  accidental, 
that  plaintiff  and  another  were  fellow  servants,  and  that  they 
were  performing  a  duty  which  they  owed  as  fellow  servants, 
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were  conclusions  of  law,  and  hence  could  not  be  considered  in  de^ 
termining  whether  the  answers  were  sufficient  to  overcome  the 
general  verdict  for  plaintiff,    p.  85. 

4.  Master  and  Sebvant. — Injuries  to  Servant, — Assumption  of 
Risk, — Answers  to  Interrogatories, — In  an  action  for  injuries  to 
a  servant  by  falling  from  a  building  on  which  he  was  employed, 
where  the  complaint  alleged  on  the  subject  of  nonassumption  of 
risk  that  plaintiff,  by  reason  of  his  youth  and  inexperience,  did 
not  understand  the  danger  and  hazard  of  working  high  above  the 
ground  without  proper  scaffolding,  and  that  he  had  not  been  told 
of  same,  neither  the  presumption  arising  from  a  failure  to  aver 
the  contrary,  that  plaintiff  knew  the  physical  surroundings,  nor 
the  answers  by  the  jury  to  interrogatories  that  plaintiff  knew  of 
the  existence  of  an  open  court,  and  that  if  he  fell  he  would 
fall  to  the  bottom  of  it,  were  sufficient  to  overcome  the  general 
verdict  for  plaintiff  in  so  far  as  the  element  of  the  assumption 
of  risk  was  concerned,  since  a  knowledge  of  physical  conditi<xi8 
does  not  necessarily  compel  a  presumption  of  knowledge  of  re- 
sults that  flow  from  such  conditions,    pp.  86, 87. 

5.  Master  A2n>  Sebvant. — Assumption  of  Risk. — Minor  Employe. — 
Ordinarily  a  servant  not  only  assumes  all  the  hazards  necessarily 
incident  to  the  service,  but  also  those  that  are  c^en  and  obvious, 
or  to  be  discovered  by  the  use  of  reasonable  care,  whether  neces- 
sarily incident  to  the  service  or  not,  and  the  rule  is  applicable 
notwithstanding  such  servant  Is  a  minor,  if  he  is  of  sufficient 
age  and  discretion  to  comprehend  the  dangers  of  his  employment, 
p.  87. 

6.  Master  A2n>  Servant. — Injuries  to  Servant. — Complaint. — NegU- 
gence  of  Fellow  Servant. — In  an  employe's  action  for  injuries  in 
falling  from  a  scaffold,  where  the  complaint  expressly  charged 
that  defendant  negligently  constructed  and  maintained  the  scaf- 
fold in  the  manner  set  out,  but  not  disclosing  what  relatlcMi 
another  who  was  working  with  plaintiff  bore  to  plaintiff,  was 
broad  enough  to  sustain  proof  that  plaintiffs  colaborer  was  a 
vice  principal,  and  it  was  not  necessary  to  allege  that  the  injury 
was  not  the  result  of  the  negligence  of  a  fellow  servant    p.  88. 

7.  Master  and  Servant. — Fellow  Servant. — Answers  to  Interroga- 
tories.— In  an  action  for  injuries  to  an  employe  by  falling  from 
a  scaffold  while  at  work  on  the  skylight  of  a  building,  answers 
to  interrogatories  showing  that  plaintiff  and  another  were  work- 
ing alone  at  the  time,  that  the  latter  was  doing  a  part  of  the 
manual  labor  and  detail  work,  that  both  were  in  the  employ  of 
defendant,  that  both  participated  in  placing  the  plank  from  which 
plaintiff  fell,  and  that  defendant  was  not  present  and  did  not 
direct  the  placing  of  such  plank,  but  that  It  was  placed  In  a 
manner  chosen  by  plaintiff  and  his  colaborer,  were  sufficient  to 
show  plaintiff  and  his  colaborer  were  fellow  servants,    p.  89. 
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&  MA8TKB  A2n>  Sekv Am, -—Master's  Duty, — Safe  Place  of  Work. — 
Willie  it  is  the  master's  duty  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work  and  to  exercise  reasonable  care  in 
mslntainlng  it  in  such  condition,  where  he  has  used  reasonable 
care  in  the  selection  of  materials  from  which  to  erect  a  structure, 
with  the  design  and  purpose  that  the  servants  shall  build  it  for 
their  own  use,  and  the  servants,  with  knowledge  of  such  design 
and  purpose,  erect  such  structure  from  such  material  in  accord- 
ance with  their  own  Judgment,  the  master  can  not  be  held  liable 
for  injuries  sustained  by  one  of  such  servants  by  reason  of  de- 
fects in  such  structure  growing  out  of  the  manner  of  the  con- 
struction thereof,    p.  80. 

a  Masub  Ain>  Servaitt. — Negligence  of  Fellow  Servant, — ^Where  a 
ccservant  handles  or  places  a  safe  instrumentality  so  carelessly 
as  to  convert  it,  for  the  time  being,  into  a  dangerous  agency,  the 
master,  if  free  from  fault,  is  not  liable  for  a  consequent  injujy 
to  a  servant    p.  90. 

IOl  Master  aitd  Sebvant. — Injuries  to  Servant. — Contributory  Neg- 
hgence, — ^When  a  servant  suffers  an  injury  by  his  knowingly 
applying  a  reasonably  sufficient  appliance  to  an  improper  use,  or 
by  his  misuse  of  it,  without  the  knowledge  or  acquiescence  of 
the  master,  the  master  is  not  liable,    p.  91. 

11.  Masteb  ajxd  Skbvant. — Injuries  to  Servant,— LiahiUty.—^fon' 
current  NegUgence, — ^Where  an  employer  was  negligent  in  fur- 
nishing a  scaffold  insufficient  In  width,  and  such  negligence  was 
a  proximate  or  concurring  cause  in  producing  Injury  to  plaintiff, 
he  would  be  liable,  though  the  dangerous  manner  In  which  the 
scaffold  was  placed  was  the  act  of  an  employe,    p.  91. 

12.  ilASTEB  AHD  Servaitt.  —  Injuries  to  Servant,  —  Verdict,  —  An^ 
swers  to  Interrogatories,  —  Where  answers  to  interrogatories 
showed  that  the  injuries  received  by  plaintiff  in  falling  from  a 
scaffold  on  wUch  he  was  employed  resulted  from  the  act  of  plain- 
tiff and  another  in  placing  the  scaffold  in  such  manner  that  it 
could  slip  and  fall,  a  general  verdict  for  plaintiff  could  not  stand, 
p.  92. 

From  JUarion  Cirenit  Court ;  Charles  Bemster,  Judge. 

Action  by  Frank  Lagler  against  Tobias  Roch.    From  a 
judgment  for  defendant,  the  plaintiff  appeals.    Affirmed. 

Jacob  Sieinmetz  and  James  M.  Ogden,  for  appellant. 
Elmer  E.  Stevenson,  for  appellee. 

Caldwell,  J. — Appellant's  complaint  alleges  substantial- 
ly the  following  facts:    That  appellee,  as  contractor,  had 
Va^  57- 
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full  charge  and  management  of  the  constructing  and  erect- 
ing of  the  iron  framework  for  the  skylight  on  the  roof  of 
the  Linden  Hotel  in  the  city  of  Indianapolis;  that  on  No- 
vember 12,  1903,  appellant,  as  an  employe  of  appellee,  was 
assisting  in  placing  the  channel  bars  in  said  framework,  at 
an  elevation  of  about  sixty  feet  above  the  ground,  and  that  to 
that  end  he  was  standing  on  a  scaffold  furnished  by  appellee ; 
''that  defendant  carelessly  and  negligently  constructed  and 
maintained  the  said  scaffolding  on  which  plaintiff  was  stand- 
ing of  loose  boards,  insufScient  in  number  and  disconnected, 
and  that  defendant  was  negligent  in  furnishing  and  provid- 
ing said  insecure  and  insufficient  scaffolding."  That  appel- 
lant was  seventeen  and  one-half  years  of  age,  inexperienced, 
and  that  all  his  work  theretofore  had  been  on  the  ground, 
and  that  he  did  not  understand,  and  had  not  been  told  of  the 
danger  and  hazard  of  working  so  high  above  the  ground 
without  the  proper  scaffolding,  all  of  which  facts  and  cir- 
cumstances were  well  known  to  the  defendant.  ''That  de- 
fendant was  negligent  in  failing  to  furnish  a  safe  place  for 
plaintiff  to  work  in  the  construction  of  said  skylight,  by 
failing  to  furnish  the  proper  protection  and  scaffolding, 
while  said  plaintiff  was  in  the  performance  of  his  duties,  and 
said  defendant  had  knowledge  that  this  place  was  an  un- 
safe place  to  work,  and  had  knowledge  of  the  improper  pro- 
tection, but  the  said  plaintiff  was  without  knowledge  that 
said  place  was  unsafe  in  which  to  work."  That  while  ap- 
pellant was  engaged  at  said  work,  "without  fault  on  his 
part  contributing  thereto,  but  on  account  of  said  boards  on 
which  plaintiff  was  standing  being  loose,  unnailed  and  dis- 
connected, and  insufficient  in  number  and  width  to  cover 
and  floor  said  scaffold,  as  aforesaid,  one  of  said  boards 
slipped  as  this  plaintiff  stepped  upon  the  same,  and  thereby 
precipitated  plaintiff  through  said  scaffold  to  the  ground 
floor  of  said  building, ' '  and  that  appellant  thereby  suffered 
injuries  specifically  described. 
Issues  having  been  formed  on  the  complaint,  the  cause  was 
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tried  by  a  jury,  which  returned  a  general  verdict  in  favor 
of  appellant,  assessing  his  damages  at  $4,500.  With  the 
general  verdict,  the  jnry  returned  answers  to  certain  inter- 
rogatories. The  court  overruled  appellant's  motion  for 
judgment  on  the  general  verdict,  and,  on  appellee's  motion, 
entered  judgment  in  appellee's  favor  on  the  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict.  The 
error  assigned  is  based  on  the  overruling  of  the  former  mo- 
tion and  the  sustaining  of  the  latter. 

By  the  answers  to  the  interrogatories,  the  jury  found  in 
snbstance  the  following  facts:  That  appellant  was  seven- 
teen and  one-half  years  old  when  injured,  and  that  at  said 
time,  he  was  in  full  possession  of  his  senses  of  sight  and 
hearing,  and  that  he  is  a  person  of  ordinary  intelligence; 
that  at  his  father's  suggestion,  he  sought  and  obtained  em- 
ployment of  appellee,  not  knowing  in  full  the  business  in 
which  appellee  was  engaged ;  that  appellant  had  had  several 
years'  prior  experience  working  in  factories,  and  had  been 
working  for  appellee  six  months  immediately  before  receiv- 
ing his  injuries,  and  that  he  had  been  engaged  for  two  days 
at  said  work  of  preparing  and  placing  said  framework.  He 
knew  how  said  skylight  was  constructed,  and  was  acquainted 
with  its  parts.  Appellant  received  his  injuries  on  a  frosty 
morning;  that  he  and  Albert  Neitzel  were  at  the  time  work- 
ing alone  on  said  framework.  When  appellant  fell,  Neitzel 
was  working  near  the  center  of  the  trusses,  placing  a  rod 
between  the  two  purlines.  Some  boards  had  been  placed 
for  a  walkway  from  the  center  of  the  trusses  east  to  the  east 
wall  of  the  open  court.  Just  before  appellant  was  hurt,  he 
had  brought  a  nut  to  Neitzel,  in  going  to  get  and  in  return- 
ing with  which,  he  walked  on  said  walkway,  which  was  not 
a  safe  way  to  go.  About  the  center  of  said  trusses, 
there  was  a  platform  several  feet  wide,  composed  of  boards, 
and  above  this  platform  was  another  and  smaller  one,  on 
wMeh  the  workmen  stood.  Appellant  had  on  comparatively 
new  shoes,  but  Neitzel  bad  not  told  him  not  to  wear  new 
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shoes  while  working  at  said  work.  There  was  an  open  cooirt 
about  thirty-five  feet  square  extending  from  the  first  floor  to 
said  framework.  Appellant  knew  of  the  existence  of  said 
open  court,  and  knew  that  if  he  f ell,  he  would  fall  to  the  bot- 
tom of  it.  Appellant  knew  that  it  was  safer  to  return  to  the 
comer  after  delivering  said  nut,  by  walking  on  said  board 
walkway,  rather  than  by  the  base  of  the.  truss,  and  he  could 
not  have  safely  returned  by  ihe  base  of  the  truss.  Ap- 
pellant and  Neitzel,  about  twenty  minutes  before  appellant 
was  injured,  had  placed  a  board  extending  from  the  north 
brick  wall  southeast  to  the  base  of  one  of  the  trusses,  in  such 
a  manner  as  that  the  southeast  end  of  the  board  rested  on 
the  slanting  part  of  said  base,  and  so  that  the  said  south- 
east end  was  about  one  foot  higher  than  the  northwest  end. 
This  board  was  six  or  seven  inches  wide,  two  inches  thick, 
and  ten  or  eleven  feet  long.  Although  they  could  have 
fastened  this  board,  they  did  not  m  any  manner  do  so,  and 
appellant  knew  that  it  was  not  fastened.  He  had  placed  the 
board  in  the  manner  chosen  by  himself  and  Neitzel.  Before 
the  time  when  appellant  fell,  he  held  to  the  purline  each 
time  when  walking  on  the  board.  Appellant,  while  walking 
on  this  board,  having  hold  of  a  monkey  wrench  and  channel 
bar,  undertook  to  turn  around,  and  thereupon  said  board 
slipped,  and  caused  appellant  to  fall,  and  he  knew  at  the 
time  that  there  was  nothing  under  him  but  the  first  floor  at 
the  bottom  of  the  court.  He  f  eU  while  turning,  holding  to 
the  monkey  wrench  and  channel  bar.  He  could  have  held  to 
the  purline  or  parts  of  the  truss  if  he  had  not  fallen.  The 
board  slipped  because  appellant  and  Neitzel  had  placed 
one  end  of  it  about  a  foot  higher  than  the  other,  the  higher 
end  resting  on  the  slanting  piece  of  an  iron  truss^  and  be- 
cause it  was  not  fastened.  Appellee  did  not  place  said 
board  in  said  position,  and  did  not  tell  appellant  and  Neit- 
zel to  so  place  it.  Appellee  did  not  know  appellant  was 
using  said  board  for  a  walkway  or  a  scaflfold.  There  were  no 
other  boards  near  at  hand  that  appellant  could  have  used  to 
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make  a  walkway  from  the  north  brick  wall  to  the  lower 
chord  of  the  tms8«  Appellee  did  not  know  that  appellant 
was  where  he  was  when  he  fell,  but  he  did  know  that  he  was 
likely  to  be  there.  Appellee  did  not  construct  or  maintain 
any  scaffold  on  which  appellant  was  when  he  fell,  and  ap- 
pellant did  not  fall  through  any  scaffold.  Appellant  and 
Neitzel  at  the  time  when  appellant  was  injured  were  both 
working  for  appellee,  doing  a  part  of  the  manual  labor  and 
detail  work  in  constructing  and  placing  said  skylight  frame. 
At  said  time  both  of  them  were  performing  a  duty  which 
they  owed,  as  fellow  servants,  to  their  common  employer, 
and  they  were  fellow  servants  in  the  employ  of  appellee. 
The  injuries  to  appellant  were  purely  accidental. 

The  general  verdict  amounts  to  a  finding  in  favor  of 

appellant  in   each   of  the   following  respects:     (1)    That 

appellee  was  guilty  of  negligence  as  charged  by  pro- 

1.  viding  for  him,   as  a  youthful  and  inexperienced 
workman,  a  scaffold  insufficient  in  width  and  insecure 

I^  reason  of  it  being  composed  of  loose,  unnailed  and  dis- 
connected boards,  and  by  failing  to  furnish  appellant  a  safe 
place  in  which  to  work  by  failing  to  furnish  the  proper  pro- 
tection and  scaffolding,  appellee  having  knowledge  of  the 
facts.  (2)  That  said  negligence  was  the  proximate  cause 
of  apx>ellant's  injury.  (3)  That  appellant  did  not  as- 
sume the  risk  of  working  at  said  work,  with  said  insuffi- 
cient scaffold,  and  that  he  was  not  guilty  of  negligence  con- 
tributing to  his  said  injury.    The  general  verdict 

2.  must  stand,  unless  the  facts  found  by  the  jury  in  an- 
swer to  interrogatories  are  inconsistent  with  it,  which 

question  we  proceed  to  consider. 

There  are  certaia  of  the  answers  to  interrogatories  that 

must  be  excluded  from  consideration.    Thus,  it  is  answered 

that  the  injury  to  appellant  was  purely  accidental. 

3.  To  determine  that  an  occurrence  was  a  pure  accident 
excludes  the  element  of  guilt  or  negligence  as  a 

causal  force.    Nave  v.  Flack  (1883),  90  Ind.  205,  210,  46 


86  APPELLATE  COURT  OP  INDIANA, 

Lagler  v,  Roch — 57  Ind.  App.  79. 

Am.  Bep.  205.  The  process  of  such  exclusion  necessitates 
the  application  of  principles  of  law  to  the  facts  proven. 
Since  the  existence  or  nonexistence  of  negligence  can  not 
be  determined  otherwise  than  by  recourse  to  legal  princi- 
ples, where  a  certain  result  is  reached  by  applying  the  arti- 
ficial rules  of  law  to  a  state  of  facts,  such  result  is  a  con- 
clusion of  law.  Said  answer  is,  therefore,  a  conclusion  of 
law,  and  must  be  excluded.  Marietta  Olass  Co.  v.  Pruitt 
(1913),  180  Ind.  434,  102  N.  E.  369;  Avery  v.  Nordyke  & 
Marmon  Co.  (1905),  34  Ind.  App.  541,  558,  70  N.  E.  888; 
Board,  etc.  v.  Bonebrake  (1896),  146  Ind.  311,  317,  45  N.  E. 
470;  Ohio,  etc.,  R.  Co.  v.  Stansiberry  (1892),  132  Ind.  533, 
535,  32  N.  E.  218;  Pittsburgh,  etc.,  B,  Co.  r.  Spencer 
(1884),  98  Ind.  186, 189;  Levins  v.  Bovengo  (1886),  71  CaL 
273,  12  Pac.  161.  The  answers  that  appellant  and  Neitzel 
were  f eUow  servants  in  the  employ  of  appellee,  and  that 
they  were  performing  a  duty  whieh  they  owed  as  fellow  serv- 
ants to  their  common  employer  are  of  a  like  nature  as  said 
answer  that  the  injury  was  purely  accidental,  and  must, 
therefore,  be  excluded. 

The  answers  of  the  jury  to  the  interrogatories  are  not 
inconsistent  with  the  general  verdict,  in  so  far  as  the  lat- 
ter amounts  to  a  finding  that  appellee  was  guilty  of  negli- 
gence in  furnishing  and  maintaining  said  scaffold.  As  to 
whether  such  established  negligence  may  stand  as  the  prox- 
imate eause  of  the  injury,  remains  to  be  discussed. 
4.  The  averments  on  the  subject  of  nonassumption  of 
risk  are  to  the  effect  that  appellant,  by  reason  of  his 
youth  and  inexperience,  did  not  understand  the  danger  and 
hazard  of  working  so  high  above  the  ground,  without  proper 
scaffolding,  and  that  he  had  not  been  told  of  the  same.  On 
this  subject,  as  we  have  said,  since  the  complaint  does  not 
aver  the  contrary,  appellant  is  presumed  to  have  known 
the  physical  surroundings,  such  as  the  height  at  which  he 
was  working,  and  the  existence,  composition  and  condition 
of  said  scaffolding.    In  answer  to  the  interrogatories  the 
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jnry  fonnd  that  he  knew  of  the  existence  of  said  open  court, 
and  that  if  he  fell,  he  would  fall  to  the  bottom  of  it.  Such 
presumptions  and  findings,  however,  are  not  of  themselves 
sufficient  to  destroy  the  effect  of  the  general  verdict,  in  so 
far  as  concerns  the  element  of  the  assumption  of  risk. 
True,  that  a  servant,  in  accepting  employment,  ajs- 
5.  sumes  aU  the  hazards  and  dangers  necessarily  inci- 
dent to  the  service,  and  also  risks  and  hazards  of  the 
service  that  are  open  and  apparent  whether  necessarily  in- 
cident to  the  service  or  not.  Such  assumption  includes  not 
only  those  hazards  and  dangers  that  are  known,  but  also 
such  as  may  be  discovered  by  the  exercise  of  reasonable  care 
and  diligence.  Indianapolis  Traction,  etc.,  Co.  v.  Holtsclaw 
(1908),  41  Ind.  App.  520,  82  N.  E.  986.  Even  if  such  serv- 
ant  is  a  minor,  yet  if  he  is  of  sufficient  age  and  discretion  to 
comprehend  the  dangers  of  his  employment,  the  fact  that 
he  is  a  minor  is  not  controlling.  Levey  v.  Bigelow  (1893), 
6  Ind.  App.  677,  34  N.  E.  128 ;  EvansvUle,  etc.,  B.  Co.  v. 
Henderson  (1893),  134  Ind.  636,  33  N.  B.  1021. 
4.  However,  a  knowledge  of  physical  conditions  does 
not  necessarily  compel  the  presumption  of  a  knowl- 
edge of  results  that  flow  from  such  conditions.  In  a  given 
ease,  the  danger  may  be  patent  or  open  to  observation,  and 
yet  a  servant,  by  reason  of  being  uninstructed,  youthful  and 
inexperienced,  may  be  incompetent  fully  to  understand  and 
appreciate  the  danger.  In  the  matter  under  consideration, 
the  answers  to  the  interrogatories  are  not  so  inconsistent 
with  the  general  verdict  as  to  be  destructive  of  the  latter. 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind.  297, 
53  N.  E.  235;  Salem  Stone,  etc.,  Co.  v.  Griffin  (1894),  139 
Ind.  141,  38  N.  E.  411;  Collins  v.  Greenfield  (1898),  172 
Mass.  78,  51  N.  E.  454;  Gulf,  etc.,  B.  Co.  v.  Newman  (1901), 
27  Tex.  Civ.  App.  77,  64  S.  W.  790 ;  Murphy  v.  City  Coal 
Co.  (1899),  172  Mass.  324,  52  N.  E.  503;  1  Labatt,  Master 
and  Servant  §320;  20  Am.  and  Eng.  Ency.  Law  98;  Hoi- 
comb  V.  Norman  (1911),  47  Ind.  App.  87,  91  N.  E.  625. 
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As  has  been  indicated,  the  jury  found  that  appellant  did 
not  fall  through  any  scaffold,  and  that  when  he  fell  he 

was  not  standing  on  any  scaffold  constructed  and 
6.    maintained  by  appellee.    On  first  view,  the  answers 

would  seem  to  be  inconsistent  with  the  general  ver- 
dict, as  based  on  the  allegations  of  the  complaint  respecting 
the  manner  in  which  said  injuries  were  received.  Since 
appellant  was  not  standing  on  a  scaffold  constructed  and 
maintained  by  appellee,  it  might  be  inferred  that  whatever 
scaffolding  was  used  in  prosecuting  said  work,  was  con- 
structed by  the  workmen,  rather  than  by  appellee.  How- 
ever, these  answers  may  be  harmonized  with  the  general 
verdict  by  presuming  that  the  jury  ascribed  to  the  word 
''scaffold"  a  meaning  exclusive  of  a  mere  collection  of 
boards.  There  are  other  answers,  as  above  set  out,  that  ap- 
pellant and  Neitzel,  without  the  knowledge  or  consent  of 
the  appellee,  placed  an  apparently  sufficient  board  in  an 
insecure  position,  and  that  appellant's  act  in  attempting  to 
turn  on  said  board,  caused  it  to  slip  and  fall,  and  that  ap- 
pellant was  thereby  precipitated  to  the  bottom  of  the  court, 
and  was  thereby  injured.  It  is  necessary  for  us  to  con- 
sider the  effect  of  these  findings,  and  to  that  end,  first  the 
relation  that  Neitzel  sustained  to  appellant  and  to  appellee 
and  to  said  work.  It  is  argued  that  Neitzel  was  a  vice 
principal,  rather  than  a  fellow  servant  with  appellant.  There 
are  no  averments  in  the  complaint  from  which  his  relation 
to  the  transaction  may  be  deduced.  However,  the  com- 
plaint charges  negligence  as  against  appellee,  rather  than 
that  he  was  guilty  of  negligence  through  or  by  the  act  or 
omission  of  some  servant  or  employe.  A  complaint  with 
such  averments  need  not  negative  that  the  injury  resulted 
from  the  negligence  of  a  fellow  servant.  The  complaint  in 
this  respect  is  broad  enough  to  sustain  proof  that  Neitzel 
was  a  vice  principal  rather  than  a  fellow  servant.  Ohio, 
etc.,  R.  Co.  V.  Collarn  (1881),  73  Ind.  261,  38  Am.  Rep.  134; 
Bedford,  etc.,  R.  Co.  v.  Brown  (1895),  142  Ind.  659,  42  N. 
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E.  359;  Hoosier  Stone  Co.  v.  McCain  (1892),  133  Ind.  231, 
31  N.  E.  956;  BrmU,  etc.,  Coal  Co.  v.  Cain  (1884),  98  Ind. 
282;  13  Ency.  PL  and  Pr.  906. 

As  bearing  on  the  subject  under  consideration,  the  answers 

show  the  following   facts:    Appellant   and   Neitzel   were 

working  alone  on  said  framework,  and  at  the  time 

7.  appellant  received  his  injuries,  Neitzel  was  placing 
the  rod  between  the  two  purlines;  they  were  both 

working  for  appellee,  and  both  were  doing  a  part  of  the 
manual  labor  and  detail  work  in  constructing  and  placing 
said  framework.  Both  participated  in  placing  said  board 
from  which  appellant  fell,  and  appellant  placed  said  board 
in  the  manner  chosen  by  himself  and  Neitzel.  Appellee  did 
not  place  said  board,  and  did  not  tell  appellant  and  Neitzel 
to  place  it  in  position.  Such  answers  are  sufScient  to  show 
that  appellant  and  Neitzel  were  fellow  servants,  rather  than 
that  the  latter  was  a  vice  principal.  Chicago,  etc.,  B.  Co. 
V.  Barker  (1908),  169  Ind.  670,  83  N.  B.  369,  17  L.  R.  A. 
(N.  S.)  542, 14  Ann.  Cas.  375 ;  Southern  Ind.  B.  Co.  v.  Mar- 
tin (1903),  160  Ind.  280,  63  N.  B.  886;  Standard  Pottery 
Co.  V.  Moudy  (1905),  35  Ind.  App.  427,  73  N.  B.  188 ;  South- 
cm  Ind.  B.  Co.  v.  Harrell  (1904),  161  Ind.  689,  700,  68  N. 
E.  262,  63  L.  R.  A.  460;  Indiana  Car  Co.  v.  Parker  (1885), 
100  Ind.  181. 

It  is  not  contended  that  the  plank  from  which  appellant 

fell  was  defective.    Under  the  findings,  appellant  did  not 

fall  from  said  plank  by  reason  of  its  insufficiency  in 

8.  either  strength  or  dimension.    It  is  expressly  found, 
that  the  plank  slipped  on  account  of  the  position  in 

which  appellant  and  Neitzel  placed  it,  and  because  they  did 
iM>t  fasten  it,  and  that  appellant  fell  by  reason  of  the  slipping 
of  the  plank.  It  is  found  also  that  appellee  had  nothing 
to  do  with  the  placing  of  said  plank,  and  that  he  neither 
authorized  it  to  be  placed,  nor  had  any  knowledge  that  it 
was  so  placed.  While  it  is  the  duty  of  the  master  to  fur- 
™i  the  servant  a  reasonably  safe  place  in  which  to  work 
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aad  to  exercise  reasonable  care  in  maintaining  it  in  such 
condition,  this  rule  does  not  apply  where  by  the  negligence 
of  the  servants  the  place  is  rendered  unsafe,  without  the 
master's  fault  or  knowledge.  When  the  master  in  person, 
or  by  another  provides  or  undertakes  to  build  for  the  use 
of  his  servants  a  scaffold  or  like  structure,  and  turns  it  over 
to  such  servants  in  a  completed  or  supposedly  completed 
state  for  their  use  in  prosecuting  their  work  for  the  master, 
it  is  undoubtedly  his  duty  to  exercise  reasonable  care  to  see 
that  it  is  reasonably  safe  for  the  contemplated  purposes. 
But  where  the  master  has  used  reasonable  care  in  the  selec- 
tion of  materials  from  which  to  erect  such  a  structure,  with 
the  design  and  purpose  that  the  servants  shall  build  it  for 
their  own  use,  and  where  the  servants  with  knowledge  of 
such  design  and  purpose  erect  such  structure  from  such 
material  in  such  manner  as  their  own  judgment  dictates  to 
them,  the  master  having  no  direction  or  control  of  such  con- 
struction, he  can  not  be  held  liable  for  injuries  sustained 
by  one  of  such  servants,  by  reason  of  defects  in  such  struc- 
ture growing  out  of  the  manner  of  the  construction  thereof. 
Perigo  v.  Indianapolis  Brewing  Co.  (1899),  21  Ind.  App. 
338,  52  N.  E.  462;  American  Carbon  Co.  v.  Jackson  (1900), 
24  Ind.  App.  390,  56  N.  E.  862;  26  Cyc.  1113-1116.    As 

has  been  said,  there  is  no  claim  that  said  plank  was 
9.    defective  or  that  the  injury  to  appellant  resulted 

from  its  insufficiency.  The  immediate  cause  of  said 
injury  was  the  use  to  which  said  plank  was  applied  and  the 
manner  in  which  it  was  placed.  Both  appellant  and  his 
coservant,  Neitzel,  participated  in  the  act  of  placing  said 
plank.  In  so  far  as  concerns  such  act  as  performed  by 
Neitzel,  it  seems  to  be  the  universal  rule  that  where  a  de- 
linquent coservant  handles  or  places  a  safe  instrumentality 
so  carelessly  as  to  convert  it,  for  the  time  being,  into  a  dan- 
gerous agency,  the  master,  if  free  from  fault,  is  not  liable 
for  a  consequent  injury  to  a  servant.  Indianapolis  Trac- 
tion, etc.,  Co.  V.  Mathews  (1912),  177  Ind.  88,  98,  97  N.  E. 
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320;  Bedford  Quarries  Co.  v.  Bough  (1907),  168  Ind.  671, 
689,  80  N.  E.  529,  14  L.  R.  A.  (N.  S.)  418;  Southern  Ind. 
B.  Co.  V.  Harrell,  supra;  Chicago,  etc.,  R.  Co.  v.  Hamilton 
(1908),  42  Ind.  App.  512,  85  N.  E.  1044;  McDermott  v. 
City  of  Boston  (1882),  133  Mass.  349 ;  Tricka  v.  Burlington, 
$ic.,B.  Co.  (1896),  100  Iowa  205,  69  N.  W.  ^2;  McLaughlin 
V.  Camden  Iron  Works  (1897),  60  N.  J.  L.  557,  38  Atl.  677 ; 
Kliegel  v.  Weisd,  etc.,  Mfg.  Co.  (1893),  84  Wis.  148,  53 
N.  W,  1119;  Ryan  v.  Smith  (1898),  85  Fed.  758,  29  C.  C.  A. 
427;  McGinty  v.  Athol,  etc.,  Co.  (1892),  155  Mass.  183,  29 
N.  B.  510;  Tedford  v.  Los  Angeles  Elec.  R.  Co.  (1901),  54 
L  B.  A.  85,  note;  2  Labatt,  Master  and  Servant  §§590,  613. 
Here  appellant  participated  in  the  act  of  placing 
10.  said  plank.  Under  such  circumstances  there  are  ad- 
ditional reasons  for  applying  the  foregoing  rule. 
Devlin  y.  Phoenix  Iron  Co.  (1897),  182  Pa.  St.  109,  37  Atl. 
927;  St.  Louis,  etc.,  R.  Co.  v.  Morgart's  Admz.  (1885),  45 
Arit  318;  Illinois  Cent.  R.  Co.  v.  Winslow  (1894),  56  111. 
App.  462;  26  Cyc.  1260;  5  Thompson,  Negligence  (2d  ed.) 
§5429;  1  Labatt,  Master  and  Servant  §325.  As  has  been 
said,  there  is  no  claim  that  said  plank  was  defective  or  that 
the  injury  resulted  from  its  insufficiency.  The  immediate 
occasion  of  the  injury  was  the  use  to  which  said  plank  was 
applied.  When  a  servant  suffers  an  injury  occasioned  by 
his  knowingly  applying  a  reasonably  sufficient  appliance  to 
an  improper  use  or  by  his  misuse  of  it,  without  the  knowledge 
or  acquiescence  of  the  master,  the  master  can  not  be  held 
liable  for  such  injury.  Pittsburgh,  etc.,  R.  Co.  v.  Foust 
(1913),  53  Ind.  App.  90,  99  N.  E.  493;  Southern  Ind.  R. 
Co.  V.  Harrell,  supra;  Standard  Pottery  Co.  v.  Moudy,  su- 
pra; Bedford,  etc.,  R.  Co.  v.  Brown,  supra;  26  Cyc.  1260. 

Included  in  the  charge  of  negligence,  as  contained  in  the 
complaint,  is  an  averment  to  the  effect  that  appellee  negli- 
gently constructed  and  maintained  said  scaffold,  com- 
IL  posed  of  boards,  '' insufficient  in  number  and  width 
to  cover  and  floor  said  scaffold  completely"  and  that 
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appellant  was  negligent  in  failing  to  furnish  a  safe  place 
for  appellant  to  work  **by  failing  to  furnish  proper  pro- 
tection and  scaffolding'',  and  that  ''on  account  of  said  boards 
being  loose,  unnailed  and  disconnected  and  insufficient  in 
number  and  width  to  cover  and  floor  said  scaffolding,  as 
aforesaid,  one  of  said  boards  slipped  as  the  plaintiff  stepped 
upon  the  same,  and  thereby  precipitated"  appellant  through 
said  scaffold,  etc.  Said  allegations  do  not  accurately  de- 
scribe the  manner  and  cause  of  said  occurrence  as  measured 
by  the  answers  to  the  interrogatories.  Tlie  board  that 
slipped  '^as  placed  in  position  by  appellant  and  Neitzel,  who 
knowingly  left  it  unfastened.  It  may  be  said,  however,  that 
the  general  verdict  establishes  as  true  that  said  scaffold  was 
insufficient  in  width  and  that  had  it  been  otherwise,  appel- 
lant, in  falling  would  have  been  caught  and  sustained  by 
said  scaffolding,  and  thus  have  escaped  injury.  Granting 
that  this  is  true,  and  that  appellee  was  negligent  in  furnish- 
ing a  scaffold  insufficient  in  width  and  that  such  negligence 
was  a  proximate  or  concurring  cause  in  producing  the  in- 
jury, then  had  the  act  of  placing  said  plank  been  the  act 
of  Neitzel  alone,  the  appellant  neither  participating  in  said 
act  nor  having  knowledge,  or  reasonable  means  of  knowl- 
edge, of  it,  appellee  would  be  liable.  Fort  Wayne,  etc., 
Traction  Co.  v.  Roudebush  (1909),  173  Ind.  57,  88  N.  E. 
676,  89  N.  E.  369;  Burke  v.  Keystone  Mfg.  Co.  (1897),  19 
Ind.  App.  557,  560,  48  N.  E.  382 ;  Marietta  Glass  Co.  v. 
Pruitt,  supra. 

However,  it  can  not  be  said  that  any  act  or  omission  of 
appellee  caused  appellant  to  slip  and  fall.  The  act  of  ap- 
pellant and  Neitzel  in  so  placing  said  plank  and  in 

12.  knowingly  leaving  it  in  said  unfastened  condition  was 
expressly  found  by  the  jury  to  have  been  the  cause 
of  appellant  falling,  and  as  a  consequence,  we  can  not  escape 
the  conclusion  that  in  any  view  of  the  case,  such  act  in  which 
appellant  participated,  at  least  concurred  with  the  omission 
of  appellee  in  producing  said  injury,  and  as  a  proximate 
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cause  thereof.    We,  therefore,  hold  that  the  answers  to  the 
interrogatories  are  in  irreconcilable  conflict  with  the  general 
verdict,  and  that  the  trial  court  did  not  err. 
Judgment  affirmed. 

Note.— Reported  in  104  N.  E.  111.  As  to  the  duty  of  the  master 
to  furnish  the  servant  safe  means  and  appliances  to  work  with, 
see  92  Am.  Dec.  213 ;  21  Am.  Rep.  579.  As  to  the  liability  of  a 
master  for  injuries  to  a  servant  caused  by  the  fall  of  scaffolding, 
see  18  Ann.  Gas.  611 ;  Ann.  Cas.  1913  B 1123.  As  to  assumption 
of  risks  by  minor  employes,  see  1  L.  R.  A.  (N.  S.)  279.  For  serv- 
anVs  assumption  of  risk  of  danger  imperfectly  appreciated,  see  4 
L.  B.  A.  (N.  S.)  990.  On  servant's  assumption  of  obvious  risks  of 
hazardous  employment,  see  1  L.  R.  A.  (N.  S.)  272.  As  to  servant's 
as8imipti<»i  of  risk  from  latent  danger  or  defect,  see  17  L.  R.  A. 
'(N.  8.)  76;  38  Lu  Ed.  U.  S.  391.  As  to  the  master's  liabUity  for 
negligence  of  coservant  in  respect  to  preparation  of  scaffolds,  stag- 
ing, etc,  see  54  Lu  R.  A.  142.  See,  also,  under  (1,  7,  12)  26  Cyc. 
1513;  (2)  38  Cyc.  1927;  (3)  38  Qyc  1921;  (4)  88  Cyc.  1927;  26 
Cyc.  1199;  (5)  26  Cyc.  1218;  (6)  28  Cyc.  1394;  (9)  26  Cyc.  1321; 
(11)  26  Oyc.  1302. 


Western  Union  Telegraph  Company  v.  Taylor. 

fXo.  8.266.     Filed  April  1,  1914.     Rehearing  denied  .July  2,  1914. 

Transfer  denied  October  13,  1914.] 

1.  TaxxmATUB  akd  Telephones. — Liability  far  Penalties. — Stipu- 
UUion  for  Notice  of  Claim, — VcUidity. — ^A  stipulation  printed  on 
the  back  of  a  blank  on  which  a  telegraph  message  is  written, 
providing  that  the  company  will  not  be  liable  for  statutory  pen- 
alties in  any  case  where  a  claim  is  not  presented  to  the  company 
In  writing  within  sixty  days  after  the  message  is  filed  for  trans- 
mission, is  valid,    p.  96. 

2.  Telbsbaphs  akd  Telephones. — Failure  to  Deliver  Message. — 
lAdbHity. — Notice  of  Claim. — Sufficiency. — ^Under  a  stipulation 
printed  on  the  forms  used  by  patrons  of  a  telegraph  company  in 
sending  messages,  providing  that  the  company  wUl  not  be  liable 
for  statutory  penalties  in  any  case  where  a  claim  is  not  pre- 
sented to  the  company  in  writing  within  sixty  days  after  the 
message  is  filed,  but  not  providing  to  whom  the  claim  shall  be 
presented,  the  delivery  of  notice  of  a  claim  for  failure  to  deliver 
a  message,  to  a  person  in  charge  of  the  company's  telegraph 
office  under  circumstances  justifying  the  belief  that  he  is  the 
company's  agent,  is  sufficient    p.  96. 
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3.  Tblbobaphs  and  Tsixpbgixeb. — Failure  to  Deliver  Meusage. — 
Action  to  Recover  Penalty, — "Notice  of  Claim. — Burden  of  Proof, — 
In  an  action  against  a  telegraph  company  to  recover  a  statutory 
penalty  for  failure  to  deliver  a  message,  where  .defendant  relied 
upon  a  contract  requiring  notice  to  the  company  of  an  intention 
to  claim  the  penalty  before  it  should  be  liable,  the  burden  was 
on  the  defendant  to  prove  such  contract,  and  that  notice  was  not 
delivered  to  it    p.  97. 

4.  Telegraphs  and  Telephones. — Failure  to  Deliver  Messaffe. — 
Action  to  Recover  Penalty. — Prepayment  of  Charges, — Evidence, 
— Evidence  showing  that,  though  the  sender  of  a  telegraph  mes- 
sage did  not  personally  prepay  the  charges,  the  agent  of  the 
telegraph  company  prepaid  the  charges  as  a  favor  to  the  sender 
and  personally  credited  the  sender,  as  he  was  accustomed  to  do 
in  many  instances  for  his  friends  and  acquaintances,  sufficiently 
showed  that  the  message  was  paid  in  advance  and  was  received 
by  the  company  ''upon  the  usual  terms*',  so  as  to  render  it  liable 
under  {§5780,  5781  Burns  1914,  Acts  1885  p.  151»  for  failure  to 
deliver  the  message,    p.  97. 

5.  Telegraphs  and  Teucphones. — Failure  to  DeHver  Message, — 
Action  to  Recover  Penalty, — Evidence, — ^Evidence  showing  that  a 
telegraph  message  filed  in  the  office  of  the  company  at  Shoals 
between  11  and  12  p.  m.  for  transmission  to  Evansville,  and  that 
it  did  not  arrive  at  Evansville  until  after  8  a.  m.  of  the  next 
day,  after  the  addressee,  who  had  repeatedly  Inquired  for  it,  had 
left  the  city,  and  showing  that  the  company  accepted  a  message 
at  Evansville  for  transmission  to  Shoals,  shortly  after  accepting 
the  message  filed  at  Shoals,  which  was  delivered  at  Shoals  at 
about  3  or  4  a.  m.,  was  sufficient  to  warrant  an  inference  of  bad 
faith,  partiality  and  delay  on  the  part  of  the  company  in  the 
t-ransmission  of  the  first  message,    p.  98. 

6.  Telegraphs  and  Telephones. — Failure  to  Deliver  Message. — 
Liability, — ^Failure  to  transmit  and  deliver  a  message  to  the  ad- 
dressee in  good  faith  and  in  the  order  of  time  in  which  it  Is 
received,  or  any  unreasonable  delay  in  tranBmi8si<m  or  delivery, 
subjects  the  company  to  the  penalty  provided  by  §§5780,  5781 
Bums  1914,  Acts  1885  p.  151,  regardless  of  whether  there  was 
partiality  or  discrimination,    p.  98. 

7.  Teiagraphs  and  Telephones. — Regulation. — Scope  and  Effect  of 
StatutC'-The  statute  (§§5780,  5781  Bums  1914,  Acts  1885  p.  151) 
relating  to  the  receipt  and  transmission  of  telegraph  messages 
and  providing  for  the  recovery  of  penalties  for  failure  to  deliver 
messages,  has  no  extraterritorial  effect,  but  applies  only  where 
the  fault  of  the  c<Hnpany  occurs  within  the  State,    p.  98. 

8.  TMJJoaRATHa  and  Telephones. — Transmission  of  Messages, — In- 
terstate Commerce. — ^The  mere  fact  that  a  message  filed  at  Shoals 
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In  this  State  for  transmission  to  Evansville,  a  distance  of  approxi- 
mately 75  miles,  was  sent  to  Cincinnati,  Ohio^  and  thence  to 
EransTille,  did  not  constitute  the  message  a  subject  of  interstate 
commerce,  pp.  96, 99. 
9L  Appeal. — Presenting  Questiana  for  Bevietc, — Jurisdictional 
Questions, — ^Where  there  is  jurisdiction  of  the  geieral  subject- 
matter,  any  specific  objection  to  the  jurisdiction  must  be  oppor- 
tonely  made  and  brought  into  the  record,  and  should  be  raised 
OD  appeal  by  assignment  of  error,    p.  99. 

Prom  Martin  Circuit  Court ;  James  W.  Ogdon,  Judge. 

Action  by  Elmore  Taylor  against  the  Western  Union  Tele- 
graph Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Pickens,  Moores,  Davidson  dk  Pickens,  Paul  O.  Henderson, 
George  H.  Fearons  and  H,  Q.  Houghton,  for  appellant. 
Frank  E.  OUkison,  for  appellee. 

Ibach,  J. — ^Aetion  to  recover  the  statutory  penalty  for 
failure  to  transmit  and  deliver  at  Evansville,  Indiana,  a 
telegram  filed  by  plaintiff  for  transmission  at  Shoals,  In- 
diana. The  complaint  averred  discrimination  and  failure 
to  transmit  the  message  in  the  order  of  time  in  which  it  was 
received,  and  failure  to  deliver,  and  alleged  that  the  charge 
of  thirty-one  cents  for  transmitting  and  delivering  the  dis- 
patch was  paid  at  the  time  of  presenting  the  message  for 
transmission.  The  errors  discussed  arise  upon  the  court's 
overraling  appellant's  motion  for  new  trial.  Section  5780 
Bums  1914,  Acts  1885  p.  151,  provides:  ''That  every  tele- 
graph company  with  a  line  of  wires  wholly  or  partly  within 
this  State,  and  engaged  in  doing  a  general  telegraphic  busi- 
ness, shall,  during  the  usual  office  hours,  receive  dispatches, 
whether  from  other  telegraph  lines,  or  other  companies,  or 
individuals,  and  shall,  upon  the  usual  terms,  transmit  the 
same  with  impartiality  and  in  good  faith,  and  in  the  order  of 
time  in  which  they  are  received,  and  shall  in  no  manner 
discriminate  in  rates  charged,  or  words  or  figures  charged 
for,  or  manner  or  conditions  of  service  between  any  of  its 
patrons,  but  shall  serve  individuals,  corporations  and  other 
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telegraphic  companies  with  impartiality."  Section  5781 
Burns  1914,  Acts  1885  p.  152,  provides  *' Any  person  or  com- 
pany violating  any  of  the  provisions  of  this  act  shall  be 
liable  to  any  party  aggrieved  in  a  penalty  of  one  hundred 
dollars  for  each  offense,  to  be  recovered  in  a  civil  action  in 
any  court  of  competent  jurisdiction. "  Appellant  in  arguing 
the  case,  presents  five  points,  (1)  written  notice  of  the  claim 
was  not  presented  to  appellant  within  sixty  days;  (2)  the 
charges  were  not  prepaid,  and  such  is  a  condition  precedent 
to  recovery;  (3)  there  was  no  proof  that  the  telegram  was 
not  transmitted  in  the  order  of  receipt;  (4)  any  delay  in 
transmission  occurred  outside  of  this  State;  (5)  the  message 
was  a  subject  of  interstate  commerce.  We  shall  take  up 
these  points  in  order. 

A  sen'ice  message  introduced  in  evidence  by  appellant 

contained  a  stipulation  printed  on  the  back  of  the  blank 

on  which  it  was  written,  providing  that  the  company 

1.  will  not  be  liable  for  statutory  penalties  in  any  case 
where  a  claim  is  not  presented  to  the  company  in 

writing  within  sixty  days  after  the  message  was  filed  for 

transmission.    Such  a  stipulation  is  valid.     Western  Union 

Td.  Co.  V.  Yopst  (1889),  118  Ind.  248,  20  N.  E.  222,  3  L. 

B.  A.  224.    The  evidence  showed  that  notice  in  writ- 

2.  ing  of  appellee's  claim  for  the  penalty  was  presented 
within  sixty  days  to  one  Irvin,  who  was  telegraphing 

at  the  Baltimore  and  Ohio  Railway  Company  station  at 
Shoals,  Indiana,  and  that  the  Baltimore  and  Ohio  Railway 
Company  and  the  Western  Union  Telegraph  Company  are 
both  managed  at  Shoals  by  Mollett,  the  station  agent,  under 
whom  Irvin  was  an  employe,  the  telegraph  office  being  in 
the  railway  station.  The  stipulation  on  the  message  does 
not  designate  any  particular  person  to  whom  the  claim  must 
be  presented,  and  we  believe  that  the  delivery  of  a  notice 
to  a  person  in  charge  of  appellant's  office  under  circum- 
stances justifying  one  in  believing  him  appellant's  agent  is 
sufficient.    Moreover,  in  the  present  case  there  is  an  abso- 
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lute  lack  of  direct  evidence  that  appellee  ever  entered 

3.  into  a  contract  to  give  notice  to  appellant  of  an  in- 
tention to  claim  the  statutory  penalty.     The  blank 

on  which  the  original  message  was  written  was  not  intro- 
duced, and  there  is  no  evidence  that  such  blank  bore  on  it 
any  printed  contract  of  any  character  or  that  it  was  similar 
to  the  blank  on  which  the  service  message  was  written.  The 
burden  was  upon  appellant  to  show  a  contract  to  give  notice^ 
and  to  show  that  notice  to  Irvin  was  not  notice  to  it,  and 
we  can  not  say  that  it  has  overcome  this  burden.  Western 
Union  Td.  Co,  v.  Troth  (1909),  43  Ind.  App,  7,  84  N.  E. 
727, 

Though  appellee,  the  sender  of  the  message,  did  not  pay 
the  charges  to  the  agent  when  he  offered  it  for  transmis- 
sion, the  evidence  is  that  MoUett,  the  station  agent, 

4.  as  a  personal  favor  either  to  appellant,  or  to  Mr. 
Gilkison,  his  counsel,  himself  paid  the  charges  from 

his  own  money,  and  sent  the  message  as  paid,  that  so  far  as 
the  company  was  concerned,  the  message  was  paid  for;  and 
that  MoUett,  as  he  was  accustomed  in  many  instances  to  do 
for  Ids  acquaintances  and  friends,  personally  credited  ap- 
pellee. This  being  the  case,  there  was  nothing  due  on  the 
message  from  appellee  to  appellant,  the  only  debt  was  from 
appellee  to  Mollett  personally.  It  was  sufficiently  shown 
that  the  message  was  paid  in  advance,  or  in  the  words  of 
the  statute,  was  received  *'upon  the  usual  terms".  There  is 
some  doubt,  which  we  need  not  attempt  to  resolve,  as  to 
whether  the  wording  of  the  present  statute  requires  that 
the  charges  shall  be  paid  in  advance,  before  the  company 
becomes  liable  for  the  statutory  penalty.  Such  was  the  re- 
quirement of  a  former  statute,  in  which  the  words  used  in 
place  of  those  quoted  were  *'upon  payment  or  tender  of  the 
iisoal  charges",  but  there  is  a  material  difference  in  the 
wording  of  these  two  statutes. 
The  message  was  left  with  appellant  for  transmission  at 
VcH^  57—7 
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Shoals  between  11  and  12  p.m.  on  June  30,  and  the  ad- 
dressee, who  was  expecting  it  at  EvansviUe,  went  to 

5.  the  ofSce  there  frequently  after  that  time  np  to  about 
7  a.  m.,  July  1,  and  inquired  for  the  message,  but 

appellant  did  not  deliver  it  to  him  then  or  at  any  other 
time,  and  it  did  not  arrive  at  Evansville  until  shortly  after 
8  a.  m.  after  addressee  had  left  the  city.  It  appears  that 
appellant  accepted  at  Evansville  a  message  addressed  to 
Shoals,  after  the  message  in  suit  was  accepted  by  it  at 
Shoals,  and  that  the  message  from  Evansville  was  trans- 
mitted and  delivered  at  Shoals  about  3  or  4  a.  m.  From 
such  evidence  there  may  be  an  inference  of  bad  faith,  par- 
tiality, and  delay.    Failure  to  transmit  and  deliver 

6.  a  message  to  the  addressee  in  good  faith  and  in  the 
order  of  time  in  which  it  is  received,  or  any  unrea- 
sonable delay  in  transmission  or  delivery,  subjects  the  com- 
pany to  the  penalty  of  the  statute,  whether  or  not  there  has 
been  partiality  or  discrimination.  Western  Union  Tel,  Co. 
V.  Sefri*  (1906),  38  Ind.  App.  565,  78  N.  E.  638;  Western 
Union  Tel.  Co.  v.  McClelland  (1906),  38  Ind.  App.  578,  78 
N.  E.  672;  Western  Union  Tel  Co.  v.  Braxton  (1905),  165 
Ind.  165,  74  N.  E.  985 ;  Julian  v.  Western  Union  Tel.  Co. 
(1884),  98  Ind.  327. 

Our  statute  has  no  extraterritorial  effect,  but  applies  where 

the  fault  of  the  company  occurs  in  this  State.     Western 

Union  Tel.  Co.  v.  OUkison  (1910),  46  Ind.  App.  29, 

7.  90  N.  E.  650.  However,  the  places  between  which 
the  message  was  sent  were  both  in  this  State,  a 
distance  of  perhaps  75  miles  apart.    The  message  was 

8.  sent  eastward  from  Shoals  to  Cincinnati,  a  distance 
of  about  150  miles,  and  from  there  sent  back  to  Evans- 
ville, a  distance  of  x)erhaps  200  miles,  the  route  taken  thus 
being  about  300  or  350  miles  in  length,  and  very  much  out 
of.  the  way.  "We  do  not  think  the  evidence  conclusive  that 
the  delay  occurred  out  of  the  State,  at  Cincinnati,  nor  do 
we  agree  with  appellant  in  its  contention  that  since  the 
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menage  was  routed  through  another  state,  it  thus  became 
a  subject  of  interstate  commerce,  and  was  not  subject  to 
the  jorisdiction  of  the  State  courts.  In  the  first  place,  this 
question  is  not  properly  presented  for  our  consideration. 
The  message  on  its  face  is  an  intrastate  message,  nor  does 
it  appear  from  the  complaint  that  it  passed  out  of  the  State 
dming  transmission.  Appellant  filed  no  answer  averring 
that  the  message  was  of  interstate  character,  and  raising  the 
jurisdictional  question.  No  motion  was  made  in  arrest  of 
the  judgment,  and  no  assignment  of  error  raising  the  ques- 
tion of  jurisdiction  is  made  in  this  court.  There  was 
9.  jurisdiction  of  the  general  subject-matter,  and  in  such 
case  specific  objections  to  the  jurisdiction  must  be 
opportunely  made  and  brought  into  the  record,  and  ques- 
tions as  to  jurisdiction  in  this  court  should  be  raised  by  the 
aarignment  of  error.  RUey  v.  Butter  (1871),  36  Ind.  51; 
McGoldrick  v.  Slevin  (1873),  43  Ind.  522;  McCoy  v.  Ahle 
(1892),  131  Ind.  417,  30  N.  E.  528,  31  N.  E.  453;  Dehs  v. 
Dalton  (1893),  7  Ind.  App.  84,  34  N.  E.  236.  But 
8.  were  the  question  properly  presented,  we  could  not 
agree  with  appellant  in  its  contention  that  the  message 
was  a  subject  of  interstate  commerce.  Appellant  cites  Han- 
ley  V.  Kansas  City,  etc.,  R.  Co.  (1903),  187  U.  S.  617,  23 
Sup.  Ct.  214,  47  L.  Ed.  333,  to  prove  its  contention.  That 
case  holds  that  where  the  only  way  to  reach  Fort  Smith, 
Arkansas,  from  Grannis,  Arkansas,  was  over  the  Kansas  City 
Sonthem  Railroad,  which  passed  through  Indian  Territory, 
the  commerce  between  Grannis  and  Fort  Smith  over  said 
road  was  interstate  commerce,  not  subject  to  state  regulation, 
^e  do  not  think  that  case  would  control  here.  There  is  no 
showing  that  the  route  used  by  appellant  in  this  case  was 
the  only  route  between  Shoals  and  Evansville,  or  that  it 
was  a  more  practicable  route  than  any  other.  Appellant 
without  direction  from  appellee  routed  the  message  out  of 
the  State  in  order  to  get  it  to  Evansville.  If  appellant  can 
avoid  the  effect  of  the  penalty  statute  in  this  way,  such 
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statute  would  be  uselesSy  for  with  its  many  lines  of  wires 
running  to  all  the  states  adjoining  this  one,  all  messages 
between  points  in  this  State  could  be  routed  in  a  manner  to 
pass  through  some  point  out  of  the  State,  and  thus  the 
statute  be  avoided,  and  any  and  all  intrastate  messages  could 
be  made  interstate  messages  at  the  option  of  appellant. 
The  judgment  is  affirmed. 

Note. — ^Reported  in  104  N.  E.  T71.  As  to  what  are  elements  of 
damage  to  be  considered  for  failure  to  dellyer  telegraphic  message, 
see  10  Am.  St  778;  117  Am.  St  286;  53  L.  R.  A.  738.  As  to  the 
validity  of  a  stipulation  on  a  telegraph  blank  requiring  claims  for 
damages  or  a  statutory  penalty  to  be  presented  within  a  certain 
time,  see  4  Ann.  Cas.  613;  14  Ann.  Gas.  192;  Ann.  Gas.  1912  B  52a 
As  to  state  statutes  imposing  penalties  on  telegraph  companies  for 
not  transmitting  and  delivering  messages  properly,  see  31  L.  R.  A. 
807,  As  to  the  question  whether  the  transmission  of  a  message 
between  points  In  same  state  over  a  line  part  of  which  is  in  another 
state  is  interstate  commerce^  see  28  L.  R.  A.  (N.  S.)  985.  See,  also, 
under  (1)  37  Cyc.  1688;  (2)  31  Cyc.  1331;  (3)  37  Cyc.  1728;  (4,  5) 
37  Cyc.  1740;  (6)  87  Cyc.  1703;  (7)  37  Cyc.  1705;  (8)  7  Cyc.  450; 
(9)  2  Cyc.  980. 


Henbler  V.  Fountain  Park  Company. 

[No.  8,373.    Filed  October  14.  1914.] 

1.  New  Trial. — Neto  Trial  as  of  Right — ^In  an  action  prosecuted 
primarily  to  ascertain  and  define  the  rights  of  defendant  under 
a  lease  of  a  Chautauqua  park,  and  to  protect  such  rights  by 
injunction,  and  involving  only  incidentally  the  rights  of  the 
parties  to  a  road  which  the  defendant  sought  to  have  the  plaintiff 
enjoined  from  obstructing,  there  was  no  such  interest  in  land 
involved  as  to  entitle  the  losing  party  to  a  new  trial  as  of  right, 
and  especially  where  the  judgment  with  respect  to  the  road 
accorded  with  the  contention  of  the  losing  party,    p.  109. 

2.  EvmENCE. — Written  Contract, — Lease, — Parol  Evidence, — ^Where 
a  lease  to  a  Chautauqua  corporation  leased  the  land  in  contro- 
versy for  a  term  of  years  to  be  used  for  Chautauqua  purposes 
during  July  and  August  of  each  year,  and  "the  free  use  of  such 
buildings  as  the  hotel,  auditorium,  and  water  tower  and  water- 
works system,  with  the  permission  to  lease  to  private  parties 
ground  rent  for  cottages",  etc.,  the  quoted  language  had  to  do  with 
the  use  of  the  structures  in  connection  with  the  land  leased,  rather 
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than  their  ownership,  and  In  the  absence  of  a  statement  in  the 
lease  showing  tliat  the  lessor  was  the  owner  of  the  buildings, 
the  presumption  of  ownership  was  not  conclusiye;  hence  parol 
testimony  showing  that  lessee  owned  the  buildings  was  not  ob- 
jectionable on  the  theory  that  it  contradicted  the  terms  of  the 
lease  on  tliat  subject,    p.  110. 

3.  Eyidencs. — Written  Contract. — Lease. — Parol  Evidence. — Under 
a  lease  of  land  to  a  Chautauqua  corporation,  where  there  was  no 
express  statement  showing  the  ownership  of  the  buildings  used 
by  the  corporation,  a  grant  of  "the  free  use  of  such,  buildings 
as  the  hotel,  auditorium,  and  the  water  tower  and  waterworks 
system'%  was  sufficiently  ambiguous  to  warrant  the  admission  of 
parol  testimony  as  to  the  construction  placed  thereon  by  the 
parties,  and  as  to  the  relation  the  parties  bore  to  each  other  and 
to  the  subject-matter  of  the  language  quoted,    p.  110. 

4.  Affeau — Findings. — Conclusiveness. — ^The  findings  of  the  trial 
court,  if  amstained  by  some  evidence,  are  conclusive  on  appeaL 
p.  112. 

Prom  Jasfper  Circuit  Court;  Charles  W.  Hartley,  Judge. 

Action  by  Christian  L.  Hensler  against  the  Fountain  Park 
Company.  From  the  judgment  rendered,  the  plaintiff  ap- 
peals.   Affirmed. 

Ahrakam  HaUeck  and  George  A.  Williams,  for  appellant. 
Daniel  Fraser,  WUl  H.  Isham  and  Frank  Foltz,  for  ap- 
pellee. 

Caldwell^  J. — The  controve^py  in  this  action  involves  the 
question  of  the  ownership  of  certam  buildings  and  other 
structures  used  by  appellee  in  condnctiag  Chautanqua  assem- 
blies, and  the  respective  rights  of  appellant  as  owner,  and 
appellee  as  lessee  in  and  to  the  nse  of  the  lands  on  which 
said  assemblies  are  held.  The  principal  point  presented  is 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  decision 
of  the  trial  court. 

At  the  trial,  apparently  for  the  most  part  by  common  con- 
sent, the  rules  governing  the  admissibility  of  evidence  were 
somewhat  loosely  applied.  There  is  no  assignment  in  the 
motion  for  a  new  trial  based  on  the  admitting  or  rejecting 
of  offered  evidence.  An  abstract  of  the  evidence  is  in  part 
as  follows:    For  more  than  twenty  years  prior  to  1908, 


102  APPELLATE  COXJRT  OP  INDLAJ^A, 

Hensler  v.  Fountain  Park  Co. — 57  Ind.  App.  100. 

Bobert  Parker  was  the  owner  of  the  following  lands  situate 
in  Jasper  County,  Indiana,  near  the  town  of  Remington: 
The  northwest  quarter  of  the  northeast  quarter  and  the  north 
thirty  acres  of  the  northeast  quarter  of  the  northeast  quarter 
of  section  30,  township  27  north,  range  7  west,  and  during 
the  same  period  his  wife,  Hattie  E.  Parker,  was  the  owner 
of  the  south  ten  acres  of  said  northeast  quarter  of  said 
northeast  quarter.  The  west  forty  acres  was  a  natural  park, 
through  the  southern  portion  of  which  Carpenter's  Creek 
flowed.  The  thirty-acre  tract  had  formerly  been  a  fair- 
ground, and  had  situated  on  it  a  race  track  and  infield,  am- 
phitheatre and  judges*  stand.  Each  year,  prior  to  the  time 
of  the  trial,  commencing  in  about  1895,  a  Chautauqua  as- 
sembly had  been  conducted  on  said  lands,  the  history  of 
the  enterprise  dividing  itself  into  four  periods,  to  wit,  prior 
to  sometime  in  1897;  thence  to  June  15,  1904;  thence  to 
sometime  in  1908 ;  and  subsequent  to  the  last  named  period. 
The  movement  originated  with  Bobert  Parker,  who  with  the 
assistance  of  certain  associates,  conducted  such  assemblies 
annually  prior  to  1897,  using  for  such  purpose  a  tabernacle 
constructed  by  him.  In  1897,  the  promoters,  including 
Robert  Parker,  took  steps  to  organize  as  a  corporation  under 
the  name  of  Fountain  Par^  Company.  The  organization 
was  not  such,  however,  as  to  constitute  it  a  de  jure  corpora- 
tion. On  or  prior  to  June  15,  1904,  the  organization  was 
legally  perfected  as  a  corporation,  with  a  capital  stock  of 
$30,000.  It  was  at  all  times  the  purpose  of  the  promoters 
and  incorporators  to  sell  the  stock  in  small  quantities  to  a 
large  number  of  individuals.  To  that  end,  the  shares  were 
widely  sold  and  distributed,  both  before  and  after  the  time 
of  the  perfecting  of  the  organization  in  1904.  Under  the 
latter  organization,  stock  theretofore  issued  was  apparently 
recognized,  yet  it  was  the  purpose  of  the  incorporators  to 
take  up  such  stock  and  issue  instead  stock  in  the  perfected 
organization,  which  purpose  was  for  the  most  part  carried 
out. 
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Bobert  Parker  was  a  banker,  a  man  of  wealth  and  intelli- 
gence, widely  and  successfully  experienced  in  business  mat- 
ten.  He  was  uniyersally  respected  in  the  community,  and 
was  a  leader  in  all  movements  directed  to  the  improvement 
of  mankind.  As  a  consequence,  in  the  organization  of  1897, 
he  was  made  president  of  the  board  of  directors  and  super- 
intendent and  general  manager  of  the  enterprise,  which 
position  he  held  until  sometime  in  1908,  when,  meeting  with 
financisl  reverses,  he  voluntarily  severed  his  connection  with 
the  company,  and  later  moved  to  a  distant  state.  Shortly 
thereafter,  said  lands,  theretofore  owned  by  him,  were  con- 
veyed to  appellant  by  a  trustee  in  bankruptcy,  subject  to 
the  rights  of  appellee,  under  a  lease  hereinafter  described. 
At  about  the  same  time,  the  ten-acre  tract  theretofore  owned 
by  Hattie  E.  Parker,  was  regularly  conveyed  to  appellant. 
While  the  board  of  directors  held  regular  meetings  and  in 
a  general  way  directed  the  affairs  of  the  company,  and 
especially  after  the  organization  in  1904,  the  actual  details 
were  attended  to  by  Robert  Parker.  Thus,  for  the  most 
part  all  money  from  the  gate  receipts,  sale  of  stock  and 
other  sources  was  received  and  expended  by  him.  He  super- 
intended the  making  of  practically  all  improvements  and 
repairs,  purchased  material  used  for  such  purposes,  hired  the 
labor,  and  drew  the  checks  of  said  company  in  payment  of 
bills  thus  created.  He  apparently  deposited  the  money  of 
the  eompany  in  the  bank  with  which  he  was  connected. 
While  he  from  time  to  time  made  financial  reports  to  appel- 
lee, such  rei)orts  were  verbal  rather  than  written,  and  were 
very  general,  being  scarcely  more  than  that  a  certain  amount 
had  been  received,  a  certain  amount  paid  out,  with  a  con- 
sequent surplus  or  deficit.  After  the  organization  in  1897, 
the  enteig>rise  seems  to  have  grown  and  flourished.  It  was 
apparently  conducted  primarily  for  the  entertainment  and 
enlightenment  of  the  conmiunity,  rather  than  for  gain.  Its 
annual  assemblies,  which  as  a  rule  were  held  in  August,  were 
attended  by  thousands.     On  its  programs  were  lecturers, 
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divines  and  musical  aggregations  of  wide  reputation.  As 
attractions  for  the  young,  and  as  a  part  of  the  assembly  exer- 
cises, there  were  ball  games,  tennis^  croquet,  and  athletic 
sports,  the  old  fairgrounds  on  the  thirty-acre  tract  being 
used  for  such  purposes.  After  the  organization  in  1897,  a 
number  of  improvements  were  made  from  time  to  time. 
Thus,  a  concrete  dam  was  built  across  said  stream,  boating 
and  bathing  privileges  being  thereby  afEorded ;  a  water  plant 
and  a  light  plant  were  installed;  various  additional  buildings 
were  erected,  as  a  hotel,  restaurants,  barber  shops,  rest  room, 
boat  houses,  feed  stalls  and  a  certain  two-story  cottage  built 
as  an  annex  to  the  hotel,  known  as  "The  Parker  Cottage'*. 
Some  of  these  improvements  were  made  before  and  'some 
after  the  organization  in  1904.  A  large  number  of  lots  were 
leased  to  private  persons,  and  a  cottage  built  on  each.  There 
was  evidence  that  after  the  1897  organization,  it  was  verbally 
agreed  between  Mr.  Parker  and  the  company  that  the  latter 
might  proceed  to  improve  the  premises  by  the  erection  of 
buildings  and  other  structures,  and  that  the  company  might 
hold  the  grounds  for  assembly  purposes  for  a  term  of  not 
less  than  twenty-five  years,  at  a  specified  annual  rental,  the 
actual  occupancy  to  be  confined  to  July  and  August  of  each 
year,  and  that  later  the  terms  of  the  agreement  should  be 
reduced  to  writing,  and  that  all  improvements  made  by  the 
company  might  be  removed  by  it  at  any  time  within  the 
created  term.  There  was  evidence  that  material  bought  for 
the  improvements,  including  the  Parker  cottage,  was  charged 
to  appellee,  and  that  checks  were  drawn  by  Mr.  Parker  in 
the  name  of  appellee  in  payment  for  such  material,  and  for 
labor  in  making  such  improvements.  There  was  evidence 
that  while  Mr.  Parker  was  yet  the  owner  of  the  lands,  he 
made  statements  to  the  effect  that  the  company  was  the 
owner  of  the  buildings  so  erected  and  improvements  so  made. 
As  to  the  Parker  cottage,  the  proceedings  of  the  board  of 
directors  showed  that  it  was  built  by  direction  of  the  board 
as  an  annex  to  the  hotel.    Certain  rooms  in  it  were  occupied 
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by  the  Parker  family  during  assembly  sessions,  for  which 
occupancy  there  was  evidence  that  Mr.  Parker  agreed  to 
pay  the  same  rent  as  was  paid  to  the  company  by  persons 
occupying  other  rooms  therein.  There  was  other  evidence 
heard  to  the  effect  that  Mr.  Parker  stated,  several  years 
after  he  had  parted  with  title  to  the  lands  and  severed  his 
connection  with  said  company,  that  the  cottage  was  the 
property  of  his  wife,  but  that  the  trustee  in  bankruptcy  had 
authority  to  transfer  it  to  appellant. 

One  claim  made  at  the  trial  was  to  the  effect  that  Mr. 
Parker  had  paid  for  the  improvements  with  his  own  money, 
and  that  the  company  had  not  repaid  him,  and  that  the 
Improvements  having  been  made  on  Mr.  Parker's  land  must 
be  deemed  to  be  a  part  of  the  land,  and  that  they  passed  to 
appellant  under  the  conveyance.  There  was  evidence  that 
when  Mr.  Parker  at  any  time  had  exhausted  the  funds  of 
the  company  in  paying  for  improvements,  he  executed  the 
eompany's  note  to  the  bank  with  which  he  was  connected 
to  procure  additional  funds  or  to  replete  an  overdrawn 
account.  There  was  evidence  that  he  stated  shortly  before 
he  severed  his  connection  with  the  company  that  except  a 
few  scattering  accounts  of  small  amounts,  the  company  owed 
no  debts  other  than  the  notes  held  by  the  bank.  In  making 
SQch  statement,  he  did  not  claim  that  the  company  was  in- 
debted to  him.  The  court  heard  evidence  of  the  statements 
of  certain  individual  officers  of  the  company  after  appellant 
had  purchased  the  lands,  by  which  they  apparently  con- 
ceded that  appellant  owned  the  Parker  cottage,  and  also 
explanations  by  such  officers  that  when  such  statements  were 
made  they  did  not  know  that  the  funds  of  the  company 
were  used  in  building  the  cottage. 

Shortly  after  the  reorganization  in  1904,  to  wit,  on  June 
15,  1904,  Mr.  Parker  drew  up  a  lease,  which  was  executed 
by  himself  and  wife  and  by  the  secretary  of  the  company, 
and  thereafter  duly  recorded,  by  which  he  leased  the  seventy 
acres,  except  the  farmhouse  thereon  and  the  appurtenances 
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connected  therewith,  to  the  company  for  a  period  of  twenty- 
five  years,  at  a  stipulated  annual  rental,  to  be  used  for 
Chautauqua  purposes  during  the  months  of  July  and  August 
of  each  year.  The  lease  contained  the  following  language : 
''The  use  and  occupancy  of  said  leased  premises  by  said 
Fountain  Park  Company  does  not  grant  them  any  rights  to 
the  timber  •  •  •  but  grants  to  them  the  free  use  of 
such  buildings  as  the  hotel,  auditorium,  water  tower  and 
water  works  system,  with  the  permission  to  lease  to  private 
parties  ground  rent  for  cottages",  etc. 

Prior  to  1902,  a  public  highway,  extended  in  a  southeast- 
erly direction  through  said  west  forty  acres.  In  said  year 
an  arrangement  was  made  to  the  effect  that  Mr.  Parker 
should  petition  the  board  of  county  commissioners  for  the 
vacation  of  the  road,  and  the  vacation  being  accomplished, 
a  road  should  be  opened  up,  extending  from  a  public  high- 
way on  the  east  side  of  the  lands  west  along  the  north  side 
of  said  ten-acre  tract  to  and  into  the  grounds,  such  road  to 
be  used  as  a  means  of  access  to  the  grounds,  and  also  to  the 
farm  buildings,  which  were  situated  on  the  south  end  of 
the  west  forty  acres.  Such  arrangement  was  carried  out. 
The  public  highway  was  vacated  by  the  board  of  commis- 
sioners, without  opposition,  and  the  contemplated  road  was 
opened  up  and  graded  and  graveled,  the  expense  of  improv- 
ing it  being  paid  in  part  by  appellee  and  in  part  by  Mr. 
Parker.  At  the  trial,  appellee  contended  that  the  opened 
road  was  a  public  highway,  while  appellant  contended  that 
it  was  merely  a  private  way  for  the  use  of  appellee  and  its 
patrons^  and  for  the  convenience  of  the  occupants  of  the 
farm  buildings.  The  evidence  showed  that  the  road  was 
kept  closed  by  a  gate  or  other  means,  except  during  the 
sessions  of  said  Chautauqua,  at  which  times  appellee  and  its 
patrons  used  it  freely. 

Appellant  for  a  number  of  years  had  resided  near  the 
assembly  grounds,  and  frequently  attended  the  sessions.  He 
knew  prior  to  the  purchase  of  the  land  that  appellee  had  it 
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leased,  and  that  the  Chautauqua  enterprise  was  being  eon- 
ducted,  but  he  apparently  made  but  little  or  no  effort  to 
aseertain  appellee's  rights  in  the  premises.  The  lands  were 
advertised  and  offered  for  sale  in  August,  1908,  within  the 
ammal  period  of  the  actual  occupancy  by  appellee  for 
Chautauqua  purposes,  but  the  deed  was  executed  to  appel- 
lant later.  Shortly  after  the  lands  were  conveyed  to  appel- 
lant, controyersfy  arose  between  him  and  the  company,  the 
oontroTersy  assuming  definite  form  to  the  effect  that  appel- 
lant brought  this  action  to  recover  from  appellee  rents  for 
the  use  and  occupancy  of  the  Parker  cottage.  The  action 
on  the  complaint  seems  to  have  been  abandoned,  the  trial 
having  been  had  on  the  issue  joined  on  appellee's  cross- 
eomplaint.  Appellee,  suing  as  a  corporation,  sets  out  in  its 
croBB^somplaint,  a  copy  of  the  lease,  alleges  matter  in  narra- 
tion and  description  of  its  enterprise ;  alleges  the  prior  own- 
ership of  the  lands  by  Parker,  and  the  subsequent  acquisi- 
tion of  title  by  appellant,  subject  to  the  lease ;  that  it  built 
and  owns  the  hotel  and  other  structures  on  the  forty^^aere 
tract,  and  that  under  its  lease,  it  has  a  right  to  the  use  of 
the  race  track,  infield  and  structures  on  said  thirty-acre 
tract;  that  the  roadway  so  opened  up  is  a  public  highway 
and  necessary  to  the  convenience  of  appellee ;  that  appellant 
has  destroyed  the  judges'  stand  and  dismantled  the  amphi- 
theatre ;  that  he  has  damaged  and  threatened  to  destroy  the 
dam,  and  to  close  the  road;  that  appellant  claims  all  the 
improvements.  There  are  other  allegations  of  claims  made 
by  appellant  and  of  uses  made  by  him  of  the  lands  and 
threataied  uses  thereof,  alleged  to  be  inconsistent  with  and 
destructive  of  appellee 's  rights  in  the  premises.  The  prayer 
is  that  the  lease  be  construed  and  the  rights  of  the  parties 
ascertained,  and  particularly  that  appellee  be  adjudged  to 
he  the  owner  of  the  improvements  on  the  40-acre  tract, 
and  that  the  court  decree  the  right  to  remove  them  within 
the  term  of  the  lease ;  that  appellant  be  enjoined  from  ob- 
atmeting  or  interfering  with  the  road,  race  track  or  infield ; 
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and  from  making  any  use  of  the  lands  inconsistent  with 
appellee's  right  to  use  and  occupy  them  for  Chautauqua 
purposes,  as  aforesaid,  and  from  interfering  with  appellee's 
representatives  when  entering  on  the  lands  over  the  road 
at  any  proper  time  and  for  the  purpose  of  preserving  and 
repairing  its  property;  and  that  a  mandatory  injunction 
issue  requiring  appellant  to  restore  the  judges'  stand,  am- 
phitheatre and  dam,  or  that  he  respond  in  damages. 

The  answer  to  the  cross-complaint  was  a  general  denial. 
Trial  by  the  court,  resulting  in  a  judgment  and  decree  to 
the  effect  that  appellee  is  the  owner  of  the  various  buHdingB 
and  structures  situated  on  the  forty-acre  tract,  except  the 
tabernacle,  and  that  appellee  may  remove  them  from  the 
premises  at  any  time  before  the  expiration  of  the  lease,  and 
that  it  has  a  right  under  the  lease  to  occupy  and  use  the 
premises,  including  the  tabernacle  and  race  track  and  in- 
field on  the  thirty-acre  tract,  until  the  expiration  of  the 
lease,  during  which  time  appellant  is  enjoined  by  a  specific 
order  from  doing  anything  on  or  with  the  lands  inconsistent 
with  or  prejudicial  to  appellee's  occupancy  for  Chautauqua 
purposes.  Appellant  is  ordered  to  restore  the  amphitheatre 
and  judges'  stand,  and  failing  so  to  do,  that  appellee  may  do 
the  work,  in  which  event  judgment  in  the  alternative  for 
the  sum  of  $200  is  given.  The  court  adjudges  the  highway 
to  be  a  private  way,  and  decrees  that  appellant  may  close 
it  by  gates  except  in  the  months  of  July  and  August  of  each 
year,  during  which  time  appellee  and  its  patrons  may  have 
free  use  of  it,  as  an  open,  unobstructed  way,  and  that  at  all 
other  proper  times,  appellee  may  enter  the  grounds  over  the 
road  for  the  purpose  of  preserving  its  property  and  making 
repairs,  and  appellant  is  enjoined  from  interfering  with  such 
use  of  the  road.  Appellant  is  adjudged  to  be  the  owner  of 
the  tabernacle,  subject  to  appellee's  right  to  use  it  as  afore- 
said. 

Appellant  moved  for  a  new  trial  as  of  right,  and  also  for 
cause,  each  of  which  motions  was  overruled.    The  former 
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motion  is  based  on  the  fact  that  the  action  involves 
1.  the  rights  of  the  parties  in  the  road.  As  a  conse- 
quence, it  is  urged  that  the  litigated  matter  included 
such  an  interest  in  land  as  entitles  the  losing  party  to  a  new 
trial  as  of  right  under  the  statute.  Appellant  cites  Camp- 
hea  V.  Hunt  (1885),  104  Ind.  210,  2  N.  E.  363,  3  N.  E.  879; 
and  Thomas  v.  McCoy  (1911),  48  Ind.  App.  403,  96  N.  E. 
14.  There  were  a  number  of  questions  involved  in  the 
aetion«  Primarily  it  was  prosecuted  that  appellee's  rights 
under  the  lease  might  be  ascertained  and  defined,  and  that 
appellant  should  be  enjoined  from  interfering  with  such 
rights.  The  road  was  involved  only  as  an  incident  to  ap- 
pellee's general  right  to  use  and  occupy  the  premises  for 
purposes  aforesaid.  The  action  in  its  relation  to  such  road 
as  such  incident  was  prosecuted  for  the  purpose  of  enjoining 
appellant  from  obstructing  or  interfering  with  it  as  an 
established  improved  and  used  highway.  Under  such  cir- 
cumstances, appellant  was  not  entitled  to  a  new  trial  as  of 
right.  See  the  following,  which  are  sufficient  also  to  dis- 
tinguish the  cases  cited  by  appellant :  Nutter  v.  Hendricks 
(1898),  150  Ind.  605,  50  N.  E.  748 ;  Bichmne  v.  Presbyterian 
Church  (1893),  135  Ind.  80,  34  N.  E.  737;  Wilson  v.  Brook- 
skire  (1891),  126  Ind.  497,  25  N.  E.  131,  9  L.  B.  A.  792; 
Butler  University  v.  Conard  (1884),  94  Ind.  353;  Jones  v. 
Peters  (1902),  28  Ind.  App.  383,  62  N.  E.  1019;  Cambridge 
Lodge,  etc.  v.  Routh  (1904),  163  Ind.  1,  9,  71  N.  E.  148 
Atkinson  v.  WiUiams  (1898),  151  Ind.  431,  51  N.  E.  731 
HaU  V.  Hedrick  (1890),  125  Ind.  326,  330,  25  N.  E.  350 
Larrimore  v.  WiUiam^  (1868),  30  Ind.  18,  22;  2  L.  B.  A. 
Extra  Ann.  374.  Moreover,  while  appellee  at  the  trial  and 
by  its  cross-complaint  took  the  position  that  the  road  was 
a  public  highway  in  which  it  had  a  special  interest  beyond 
that  of  the  general  public,  appellant  claimed  that  it  was  a 
mere  private  way.  On  such  question  appellant  prevailed, 
the  court  adjudging  the  road  to  be  such  a  private  way  in 
which  apx)ellee  had  merely  a  right  of  user,  as  appellant  con- 
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ceded  at  the  trial.  It  would  seem  that  for  this  additional 
reason,  appellant's  motion  for  a  new  trial  as  of  right  was 
properly  overruled. 

Under  the  motion  for  a  new  trial  for  cause,  appellant 
asfflgns  and  discusses  the  alleged  insufficiency  of  the  evi* 
dence,  and  that  the  amount  of  recovery  is  erroneous,  being 
too  large.  As  to  the  sufficiency  of  the  evidence,  appellant 
as  a  witness  at  the  trial  testified  that  he  had  destroyed  the 
judges'  stand  and  that  he  had  dismantled  said  amphitheatre, 
situated  on  said  thirty-acre  tract.  This  tract  was  described 
in  the  lease  as  a  part  of  the  lands  thereby  leased.  While 
possibly  appellee  did  not  use  such  structures  and  the  race 
track  and  infield  every  year  in  connection  with  Chautauqua 
assemblies,  yet  as  a  rule  they  were  so  used,  and  they  were 
not  included  among  the  reservations  made  by  the  lease. 
There  was  evidence  to  sustain  the  court's  decision  in  its 
relation  to  such  phase  of  the  case.  There  was  evidence  e^^ 
to  sustain  the  decision  respecting  the  road  and  the  right  to 
use  the  auditorium.  As  to  the  other  buildings  and  struc- 
tures situated  on  the  forty-acre  tract,  it  is  apparent  from 
the  abstract  of  evidence  hereinbefore  set  out  that  it  is  amply 
sufficient  to  sustain  the  court's  decision  if  properly  admitted, 
and  if  it  has  proving  force. 

It  is  argued,  however,  that  all  the  testimony  heard  respect- 
ing the  ownership  of  the  buildings  and  other  structures  con- 
tradicts the  terms  of  the  lease.    This  argument  is 

2.  based  on  the  fact  that  appellee  accepted  a  lease,  by 
the  terms  of  which  there  was  granted  to  appellee, 
among  other  things,  'Hhe  free  use  of  such  buildings 

3.  as  the  hotel,  auditorium,  and  water  tower  and  water 
works  system."  It  appears  from  said  quoted  lan- 
guage that  said  testimony  contradicts  no  express  statement 
contained  in  the  lease  on  the  subject  of  the  ownership  of 
the  buildings  and  structures.  The  subject-matter  of  the 
quotation  is  the  use  of  the  structures  in  connection  with  the 
lands  leased,  rather  than  their  ownership.    The  subject  of 
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SQch  quoted  language  might  well  have  been  completed  in 
the  lease  either  to  the  effect  that  the  lessor  had  theretofore 
erected  said  structures  and  owned  them,  or  that  appellee  had 
built  and  owned  them.  Had  there  been  no  such  buildings 
or  structures  on  the  leased  Dremises,  apt  language,  when 
considered  in  connection  with  the  purposes  of  the  lease, 
would  have  been  to  the  effect  that  permission  was,  by  the 
lease,  given  appellant  to  erect  all  needed  structures.  Cer^ 
tain  buildings  and  structures  being  already  on  the  premises, 
the  lease  is  open  to  the  construction  that  both  parties  to 
the  lease  had  in  mind  only  the  right  to  use  such  structures 
in  carrying  out  the  purposes  of  the  lease.  The  limit  of  force 
that  can  properly  be  assigned  to  the  quoted  language  is  that 
therefrom  a  presumption  arises  that  Parker  was  the  owner 
of  the  buildings  and  structures  mentioned.  In  the  absence 
of  a  statement  to  that  effect  in  the  lease,  such  presumption 
is  not  conclusive.  There  is  at  least  so  much  ambiguity  in 
the  meaning  of  the  quoted  language  and  in  the  force  and 
effect  that  must  be  assigned  to  it,  that  the  court  was  war- 
ranted in  hearing  evidence  respecting  the  construction  placed 
thereon  by  the  parties,  and  also  evidence  of  the  relation  of 
the  parties  to  each  other  and  to  the  subject-matter  of  the 
quoted  x>ortion  of  the  lease,  as  aids  to  the  interpretation 
thereof.  ''In  cases  where  the  language  used  by  the  parties 
to  the  contract  is  indefinite  and  ambiguous,  and,  hence,  of 
doubtful  construction,  the  practical  interpretation  by  the 
parties  themselves  is  entitled  to  great,  if  not  controlling,  in- 
fluence.'' Chicago  v,  Sheldon  (1869),  9  Wall.  50.  See, 
also.  Board,  etc.  v,  Gibson  (1902),  158  Ind.  471,  485,  63  N. 
E.  982.  Under  such  circumstances,  and  where  the  language 
naed  admits  of  more  than  one  construction,  parol  evidence, 
including  evidence  of  acts,  negotiations  and  statements  of 
the  parties  is  admitted  to  show  their>  true  relation  to  the 
snbject-matter  of  the  contract,  and  as  an  aid  to  the  proper 
interpretation  of  the  language  used.  BelVs  Admx,  v.  Oold- 
ing  (1866),  27  Ind.  173;  17  Cyc.  668,  et  seq.;  Jones,  Evi- 
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dence  (2d  ed.)  §453,  et  seq.;  Prather  v.  Soss  (1861),  17  Ind. 
495,  499. 

Certain  statements  both  verbal  and  written  made  by 

Parker  after  he  had  parted  with  all  interests  in  the  lands, 

respecting  the  ownership  of  the  buildings  and  other 

4.  structures  were  introduced  in  evidence  both  by  appel- 
lee and  appellant  without  objection.  We  by  no  means 
hold  that  such  statements  were  properly  heard.  Aside  from 
such  statements,  however,  it  is  apparent  from  our  review 
of  the  evidence  that  there  was  at  least  some  evidence  to  sus- 
tain the  court's  decision  in  each  particular.  Under  such 
circumstances,  we  cannot  review  the  court's  decision  as  to 
the  sufficiency  of  the  evidence. 

As  indicated,  the  court  awarded  an  alternative  judgment 
against  appellant  in  the  sum  of  $200  based  on  the  fact  of 
the  destruction  of  the  judges'  stand  and  the  dismantling  of 
the  amphitheatre.  There  is  evidence  to  sustain  the  amount 
of  the  judgment.  Moreover,  if  appellant  believes  the  judg- 
ment to  be  excessive,  he  may  escape  its  consequences  by  re- 
storing the  buildings  at  his  own  expense,  as  ordered  by  the 
court 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed.    Judgment  affirmed. 

Note. — ^Reported  in  106  N.  E.  884.  As  to  parol  evidence  to  ex- 
plain mercantile  and  other  written  contracts,  see  6  Am.  Rep.  078; 
28  Am.  Rep.  210.  See,  also,  under  (1)  29  Gyc.  1035 ;  (2»  3)  24  Gyc. 
916;  (4)  3  Cyc.  360. 


Rasher  v.  Rasher. 

[Na  8,429.    Filei  October  14,  1914.] 

1.  DivoBCX. — Cruel  Treatment — Sufflciency  of  Evidence. — The  tes- 
timony of  plaintiff  and  her  daughter  showing  that  defendant  had 
frequently  used  harsh,  abusive,  profane  and  c^probrious  language 
toward  plaintiff,  had  laid  violent  hands  upon  her  and  had  offered 
to  strike  her,  and  in  the  presence  of  others  had  charged  her 
with  adultery,  together  with  the  testimony  of  a  third  penkm 
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that  he  heard  defendant  charge  plaintiff  with  adultery,  would  be 
sofflcient,  in  the  absence  of  contradictory  evidence,  to  Justify  a 
dirorce  to  the  plaintiff  on  the  ground  of  cruel  treatment  p.  113. 
2.  DivoBCE. — Cruel  Treatment.  —  Evidence.  —  Revietc. — ^Where  the 
testimony  of  plaintiff  in  a  divorce  action,  and  of  the  witnesses  in 
her  behalf,  was  sufficient  to  show  cruel  treatment,  but  was  con- 
tradicted by  the  testimony  of  the  defendant,  the  action  of  the 
trial  court  in  refusing  a  decree  of  divorce  can  not  be  disturbed 
on  appeaL    p.  114. 

Prom  Lake  Superior  Court;  D.  J.  Moran,  Special  Judge. 

Action  by  Otilla  Basher  against  Peter  Rasher.  From  a 
judgment  for  defendant,  the  plaintiff  appeals.    Affirmed, 

McMak4m  &  Convoy,  for  appellant. 

Peter  Crumpacker  and  Fred  Orumpacker,  for  appellee. 

liKXBYj  J. — ^Appellant  sued  appellee  for  divorce  alleging 
as  causes,  habitual  drunkenness  and  extreme  cruelty.  The 
ease  was  tried  on  an  issue  formed  by  the  general  denial  and 
there  was  a  finding  and  judgment  for  appellee.  The  court 
overruled  appellant's  motion  for  a  new  trial  and  this  ruling 
is  assigned  as  error.  This  is  the  only  question  presented  on 
appeal. 

The  only  cause  assigned  for  a  new  trial  which  has  not 
been  abandoned  on  appeal  is  that  the  finding  of  the  court  is 
not  sustained  by  sufficient  evidence.  Appellant  concedes 
that  the  evidence  bearing  upon  the  question  of  habitual 
drunkenness  is  conflicting,  and  that  this  court  would  not  be 
justified  in  disturbing  the  finding  upon  that  ground,  but  it 
is  infflstently  urged  that  the  evidence  shows  without  dispute 
that  appellee  was  guilty  of  cruel  treatment  of  his  vdf e  and 
that  the  trial  court  abused  its  discretion  in  not  granting 
her  a  divorce  upon  that  ground. 

Under  the  head  of  cruelty,  the  complaint  charged  that 

appeflee  had  frequently  used  harsh,  abusive,  profane  and 

opprobious  language  toward  his  wife;  that  he  had 

1.  laid  violent  hands  upon  her  at  several  times  and  had 
frequently  offered  to  strike  her,  and  that  he  had  at 
Vol.  57—8 
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different  times,  in  the  presence  of  other  persons,  falsely 
charged  her  with  the  crime  of  adultery.  These  charges  were 
all  fully  sustained  by  the  testimony  of  appellant  and  by 
that  of  a  daughter  who  was,  at  the  time  of  the  trial,  about 
sixteen  years  of  age.  Another  witness,  a  man  who  at  one 
time  boarded  in  the  family,  also  testified,  that  he  heard 
appellee  state  to  a  third  Darty  that  his  wife  had  been  guilty 
of  adultery.  If  this  evidence  were  undisputed,  it  would  be 
amply  suflScient  to  justify  a  divorce  in  favor  of  the  wife. 

On  the  other  hand,  appellee  testified  that  he  had 
2.    never  used^  any  violence  toward  his  wife  and  he 

specifically  denied  the  statements  of  his  wife  and 
daughter  as  to  the  use  of  profane  and  abusive  language.  The 
evidence  shows  that  appellant  and  appellee  had  been  mar- 
ried and  had  lived  together  for  about  nineteen  years  before 
the  separation  occurred,  and  that  they  had  one  child,  a 
daughter,  who  after  the  separation  went  with  her  mother. 
It  appears  from  the  evidence  that,  about  eighteen  or  twenty 
months  prior  to  the  separation  of  plaintiff  and  defendant, 
a  man  came  to  their  home  to  room  and  that  he  remained 
until  a  short  time  before  the  separation  took  place.  This 
roomer  came  into  the  house  with  the  consent  of  the  husband 
and  he  afterwards  boarded  in  the  family  with  the  husband's 
consent;  but,  after  a  time,  appellee  objected  to  his  staying, 
and  requested  him  to  find  another  boarding  place,  which  he 
did.  The  testimony  offered  by  appellant  shows  that  appel- 
lee  charged  her  with  adulterous  relations  with  this  boarder 
and  that  he  made  like  charges  to  others;  but  appellee  tes- 
tified that  he  never  at  any  time  or  place  charged  his  wife 
with  adultery  and  that  he  never  did  believe  and  does  not 
now  believe  that  she  was  guilty  of  such  conduct.  He  stated, 
however,  that  he  did  object  to  certain  attentions  ahown  by 
this  boarder  to  his  wife,  and  to  certain  conduct  on  her  part 
which  he  regarded  as  unbecoming,  and  that  he  remonstrated 
with  her  on  the  subject,  and  that  she  disregarded  his  pro- 
tests.   It  thus  appears  that  there  is  a  conflict  in  the  evidence 
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upon  every  material  issue  in  the  case.  The  trial  court  saw 
the  witnesses  and  observed  their  appearance  and  conduct 
while  testifying;  and,  for  this  reason,  its  opportunities  for 
reaching  a  correct  result  from  the  conflicting  tesiuuony  was 
far  soperior  to  those  of  a  court  of  review. 

This  court  is  unable  to  say  that  the  trial  court  abused  the 
diflcretion  vested  in  it  in  refusing  a  decree  to  appellant. 
Judgment  affirmed. 

Note.— Reported  in  106  N.  E.  375.  Bee,  also,  under  (1)  14  Cyc. 
699;  (2)  14  Cyc.  735. 


Drollinqer  v.  Dbollinqer* 

[No.  8,436.    Filed  October  15,  1914.] 

DmrnoL— Adultery. — Alimony. -^Where  a  divorce  was  granted  to 
a  husband  on  his  cross-complaint  alleging  no  other  ground  for 
divorce  but  that  of  adultery,  the  allowance  of  alimony  to  the 
plaintiff  was  error. 

Prom  Fountain  Circuit  Court;  /.  E.  Schoanover,  Judge. 

Action  by  ELede  A.  Drollinger  against  Frederick  D.  Drol- 
linger.  From  the  judgment  rendered,  the  defendant  ap- 
peala    Reversed  in  part,  and  affirmed  in  part. 

Valeniine  E.  Livengood,  for  appellant. 

Ibach,  p.  J. — ^Appellee  brought  this  action  against  appel- 
lant for  a  divorce  on  the  grounds  of  cruel  and  inhuman  treat- 
ment. Appellant  filed  a  cross-complaint  asking  a  divorce 
on  the  ground  that  appellee  had  been  guilty  of  adultery. 
The  court  granted  appellant  a  divorce  on  his  cross-complaint, 
and  allowed  appellee  $500  alimony,  the  evidence  showing 
that  appellant  oivned  property  worth  about  $1,400. 

The  court  erred  in  allowing  alimony,  since  the  finding  in 
appellant's  favor  on  his  cross-complaint  is  a  finding  that 
appellee  was  guilty  of  adultery,  the  only  ground  for  divorce 
therein  alleged.  A  court  that  grants  alimony  to  a  wife  who 
has  yielded  her  person  to  intercourse  with  a  man  not  her 
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husband,  abuses  its  discretion.  No  alimony  should  be  al- 
lowed in  such  cases.  This  proposition  is  well  settled  by  the 
decision  in  the  case  of  Spaulding  v.  Spaulding  (1892),  133 
Ind.  122,  32  N.  E.  224,  36  Aul  St.  534,  and  is  also  sup- 
ported by  the  following  authorities:  Spitler  v.  Spitler 
(1883),  108  111.  120;  Goldsmith  v.  Goldsmith  (1859),  6  Mich. 
285;  Bobards  v.  Bobards  (1908),  110  S.  W.  (Ky.)  422;  Dol- 
lins  V.  Dollins  (1904),  83  S.  W.  (Ky.)  95;  1  Bishop,  Mar. 
and  Div.  §861.  The  court  should  have  sustained  appellant's 
motion  to  annul  and  modify  the  judgment  for  alimony. 

Appellee  has  not  briefed  the  case  and  has  not  resisted  the 
appeal. 

The  judgment  is  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  to  modify  so  much  of  the  decree  as  awards 
alimony,  and  to  vacate  and  annul  that  allowance;  as  to  all 
other  matters,  the  decree  is  affirmed,  and  as  the  death  of 
appellant  since  the  trial  has  been  suggested,  this  mandate 
is  to  be  effective  as  of  date  of  submission. 

Note. — Reported  in  106  N.  E.  428.  As  to  alimony  and  the  allow- 
ance of  it,  see  60  Am.  Dec.  665.  As  to  the  right  of  a  wife  to  ali- 
mony where  a  divorce  is  granted  against  her,  see  20  Ann.  Cas.  24. 
See,  also,  14  Cyc.  767. 


Shay  v.  Horn  et  al. 

[No.  8,386.    Filed  October  27,  1914.] 

1.  Appeal. — Time  for  Perfecting- — Dismissal, — ^Under  §S670,  672 
Bums  1914,  §§631,  633  R.  S.  1881,  an  appeal  most  be  taken  within 
one  year  from  the  time  Judgment  was  rendered,  and  where  it 
appears  that  a  greater  period  has  elapsed,  a  dismissal  of  the 
appeal  is  required,    p.  117. 

2.  Appeal. — Time  for  Perfecting. — Afoo^  QuestUm, — Where  a  final 
Judgment  was  rendered  following  the  refusal  of  parties  to  plead 
over,  the  subsequent  trial  and  determination  of  certain  questions, 
which  at  most  the  appellate  tribunal  must  regard  as  merely  moot, 
can  not  have  the  effect  of  prolonging  the  statutory  period  for 
appeaL    p.  119. 

Prom  Howard  Circuit  Court ;  A.  B.  Kirkpatrick,  Special 
Judge. 
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Aetion  by  Laey  E.  Shay  against  James  T.  Horn  and  others. 
From  the  judgment  rendered,  the  plaintiff  appeals.  Appeal 
dismissed. 

Overton  &  Joyce,  for  appellant. 
Blacklidge,  Wolf  &  Barnes,  for  appellees. 

Shea,  J. — ^A  motion  to  dismiss  this  appeal  as  not  having 

been  filed  within  the  year  provided  by  statute  is  very  eam- 

esdy   presented.     Sections    670,    672    Burns    1908, 

L    §§631,  633  B.  S.  1881,  provide  that  an  appeal  to  this 

court  must  be  taken  within  one  year  from  the  time 

jud^pnent  was  rendered.    If  the  facts  in  this  case  disclose 

that  the  judgment  was  rendered  more  than  one  year  prior  to 

the  date  of  the  appeal  the  case  must  be  dismissed. 

The  entry  showing  the  judgment  was  dated  July  11, 1910, 
and  reads  as  follows:  ''Come  now  the  parties  by  counsel 
and  the  plaintiff  does  now  dismiss  her  complaint  as  to  the 
defendant  Ella  Appel,  and  the  cross-complainant  James  E. 
Shay  does  now  dismiss  his  said  cross-cojaplaint  as  to  the 
said  defendant,  Ella  Appel,  and  the  defendant,  John  J. 
Appel,  does  now  dismiss  his  cross-complaint  and  the  defend- 
ant James  T.  Horn  does  now  dismiss  his  cross-complaint, 
and  the  separate  demurrers  of  each  of  the  defendants  John 
J.  Appel  and  James  T.  Horn,  having  been  heretofore  sus- 
tained to  the  reply  of  the  plaintiff,  Lucy  E.  Shay,  to  the 
separate  answer  of  each  of  the  defendants  to  the  complaint, 
the  plaintiff  is  ordered  and  ruled  to  plead  and  reply  further 
to  said  separate  answers  of  said  John  J.  Appel  and  James 
T.  Horn  to  the  said  complaint.  And  the  said  plaintiff  does 
now  decline  to  reply  or  plead  further  or  to  amend,  but  abides 
said  separate  rulings  and  the  court  renders  judgment  against 
the  plaintiff  in  favor  of  each  of  said  defendants  on  the  said 
demurrers.  And  the  demurrer  of  each  of  the  defendants, 
John  J.  Appel  and  James  T.  Horn  having  been  sustained 
to  the  reply  of  the  cross-complainant,  James  E.  Shay  to  the 
separate  answer  of  each  of  said  defendants  to  the  cross-corn- 
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plaint  of  the  said  cross-complainanty  the  cross-complainant, 
James  E.  Shay  is  now  ordered  and  ruled  to  plead  and  reply 
further  to  the  separate  answer  of  said  John  J.  Appel  and 
James  T.  Horn  to  said  cross-complaint  and  the  said  cross- 
complainant  failing  and  refusing  to  amend  or  plead  further 
abides  said  ruling  and  the  court  renders  judgment  in  favor 
of  each  of  the  said  defendants  on  the  said  demurrers.  It  is 
therefore  considered  and  adjudged  by  the  court  that  the 
plaintiff  take  nothing  by  this  action  against  the  said  de- 
fendants, John  J.  Appel  and  James  T.  Horn,  or  either  of 
them,  and  that  the  defendants  recover  of  the  plaintiff  their 
costs  and  charges  in  the  cause  laid  out  and  expended  aa  to 
the  complaint,  to  each  of  which  rulings  the  plaintiff  excepts. 
It  is  further  considered  and  adjudged  by  the  court  that  the 
cross-complainant  James  E.  Shay,  take  nothing  by  his  action 
and  cross-complaint  against  the  defendants  John  J.  Appel 
and  James  T.  Horn  or  either  of  them,  and  that  each  of  the 
said  defendants  recover  of  the  said  cross-complainant  his 
costs  and  charges  in  this  cause  laid  out  and  expended  as  to 
the  cross-complaint  to  each  of  which  rulings  the  said  cross- 
complainant  excepts." 

Afterward,  on  December  27, 1910  the  following  entry  was 
made:  ** Comes  now  the  plaintiff,  Lucy  E*  Shay,  by  her 
attorney  and  the  defendant  and  cross-complainant,  James 
E.  Shay  by  his  attorney  and  guardian  ad  litem  and  file  their 
written  agreement  that  all  questions  of  and  facts  i)ertaining 
to  title  and  all  defenses  of  whatever  character  may  be  shown 
under  the  answer  of  general  denial  of  James  E.  Shay  to 
the  plaintiff's  complaint  and  under  the  plaintiff's  answer 
of  general  denial  to  the  cross-complaint  of  James  E.  Shay, 
which  agreement  is  in  the  words  and  figures  following,  to 
wit :  •  •  •  Comes  now  the  plaintiff  Lucy  B.  Shay  and 
the  cross-complainant  James  E.  Shay  by  his  attorney  and 
guardian  ad  litem  and  agree  that  all  questions  of  and  facts 
pertaining  to  title  and  all  defenses  of  whatever  character 
may  be  shown  under  the  answer  of  general  denial  of  said 
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James  E.  Shay  to  the  plaintiff's  complaint,  and  under  the 
plaintiff's  answer  of  general  denial  to  the  crofis-complaint 
of  James  E.  Shay." 

The  court  by  special  findings  of  fact  and  conclusions  of 
law  found  that  neither  James  E.  Shay  nor  Lucy  E.  Shay 
had  any  interest  in  said  real  estate. 

In  the  original  case  the  finding  of  the  court  was  general, 

and  on  the  issues  sought  to  be  raised  between  James  E.  Shay 

and  Lucy  E.  Shay  on  the  cross-complaint  there  was 

2.  a  special  finding  of  facts  and  conclusions  of  law.  The 
record  was  filed  in  this  court  on  December  26,  1911, 
or  more  than  a  year  after  the  date  of  the  original  judgment. 
It  will  be  observed  that  neither  John  J.  Appel  nor  James 
T.  Horn  were  parties  to  the  record  in  the  proceedings  held 
on  December  27,  1910.  They  had  a  finding  and  judgment 
against  Lucy  E.  Shay  on  her  complaint  and  against  James 
E.  Shay  on  his  cross-complaint  that  they  were  the  sole  own- 
ers of  the  real  estate  in  question,  therefore  holding  that 
neither  Lucy  E.  Shay  nor  James  E.  Shay  had  any  interest 
in  said  real  estate.  It  aflSrmatively  appears  from  the  rec- 
ord that  any  question  which  could  possibly  be  raised  by 
James  E.  Shay  on  his  cross-complaint,  or  by  Lucy  E.  Shay 
on  her  complaint  had  been  fully  determined  in  the  original 
jadgment.  No  question  of  the  taxation  of  costs  was  left  to 
be  determined,  nor  is  there  in  the  whole  record  any  sugges- 
tion of  such  a  question.  The  best  that  could  be  said  of  it 
is  that  it  is  a  moot  question,  and  this  court  will  not  concern 
itself  in  the  determination  of  such  question,  and  therefore 
will  not  permit  the  mere  appearance  of  a  pending  question 
to  prolong  the  statutory  period  for  an  appeal. 

For  the  reason  that  the  appeal  was  not  brought  within 
the  year  allowed  by  statute,  an  order  of  dismissal  is  here- 
with entered. 

KoriE.— Reported  in  106  N.  E3.  544.  See»  also,  under  (1)  2  Cyc. 
803,  3  Cyc.  185;  (2)  2  Cyc.  789. 
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Wallace,  Treasurer  v.  Newcastle  Realty 

Company. 

[No.  8,87a    Filed  October  27,  1914.] 

!•  STATtmcs. — Construction, — Legislative  Intent. — ^The  legislative 
Intent  In  the  enactment  of  a  statute  is  to  be  ascertained  and 
enforced  whenever  possible  to  do  so  without  doing  violence  to 
the  language  of  the  act,  and  in  ascertaining  such  intent  consid- 
eration should  be  given  to  the  whole  act  as  well  as  to  its  separate 
parts,    p.  123. 

2.  Statutes. — Construction, — Legislative  Intent. — ^The  legislative 
intent,  when  ascertained,  will  control  the  strict  letter  of  the  stat- 
ute, or  literal  meaning  of  words  and  phrases,  where  to  adhere 
to  the  strict  letter  or  literal  meaning  would  lead  to  injustice, 
absurdity  or  the  contradiction  of  one  provision  of  the  act  by 
another,    p.  123. 

3.  Statutes. — Construction, — ^Where  two  constructions  of  a  statute 
are  possible,  the  one  should  be  adopted  which  effectuates  rather 
than  the  one  which  defeats  its  purpose,    p.  123. 

4.  Statutes. — Construction, — In  construing  a  statute  the  court 
may  look  to  the  history  of  the  times  on  the  subject  of  the  legis- 
lation with  a  view  to  carrying  out  the  legislative  purpose,    p.  123. 

5.  Municipal  Cobforationb. — Puhlic  Improvements, — Assessments, 
^-Statutes, — The  provisions  of  the  cities  and  towns  act  of  1905, 
and  the  amendments  thereto  relating  to  the  assessment  of  prop- 
erty for  public  improvements,  gives  a  lien  upon  each  particular 
lot  or  tract  for  the  amount  of  the  assessment  against  same,  and 
the  remedy  of  the  lienholder  is  purely  in  rem,  unless  the  property 
owner  exercises  his  right  to  sign  a  waiver  and  pay  in  install- 
ments, in  which  event  he  becomes  personally  liable  if  the  pr(H>- 
erty  assessed  is  not  of  sufficient  value  to  discharge  the  lien, 
p.  123. 

6.  Municipal  Corpobattons. — Public  Improvements, — Assessments. 
— Bight  to  Pay  in  Installments. — Statutes, — In  view  of  the  at- 
tendant inconveniences  in  the  payment  of  small  improvement 
assessments  in  installments  and  the  history  of  the  legislation, 
it  was  the  legislative  Intent  by  the  act  of  1909  (Acts  1909  p.  412, 
{8721  Bums  1914),  relating  to  the  payment  of  assessments  in 
installments,  to  so  limit  such  privilege  as  not  to  apply  "to  assess- 
ments less  than  ten  dollars*',  and  to  exclude  such  assessments 
from  the  installment  privilege  even  though  the  aggn*egate  of  the 
assessment  against  separate  lots  or  tracts  of  an  individual  prop- 
erty owner  exceeded  ten  dollars,    p.  124^ 

From  Madison  Circuit  Court ;  Charles  K.  Bagot,  Judge. 
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Action  by  the  Newcastle  Bealty  Company  against  James 
B.  Wallace,  as  Treasurer  of  the  City  of  Newcastle.  From  a 
jndgm^it  for  defendant,  the  plaintiff  appeals.    Reversed. 

WiUiam  O.  Barnard  and  William  E.  Jeffrey,  for  appel- 
lant. 
AJberi  D.  Ogbom  and  Bundy  dk  Jones,  for  appellee. 

Fei/t,  C.  J. — ^Appellee  brought  this  suit  against  appellant 
to  enjoin  him  as  treasurer  of  the  city  of  Newcastle,  Indiana, 
from  selling  certain  real  estate  owned  by  appellee  to  satisfy 
a  lien  for  a  sewer  assessment.  Issues  were  duly  joined  on 
the  complaint  and  the  case  was  tried  by  the  court,  without  a 
jury.  The  injunction  was  granted  as  prayed  and  judgment 
was  rendered  against  appellant  for  costs. 

Appellant  moved  for  a  new  trial  and  the  motion  was  over- 
ruled. The  ruling  on  this  motion  is  the  only  error  assigned 
and  relied  on  for  reversal.  The  new  trial  was  asked  on  the 
grounds  that  (1)  the  finding  of  the  court  is  not  sustained 
by  sufficient  evidence  and  (2)  is  contrary  to  law. 

The  undisputed  facts  show  that  appellee  owned  a  large 
number  of  lots  which  it  had  previously  platted  as  an  addi- 
tion to  the  city  of  Newcastle,  and  which  were  assessed  to 
pay  for  said  sewer ;  that  with  one  exception  the  amount  of 
the  assessment  on  each  lot  owned  by  appellee  was  less  than 
$10  and  the  aggregate  amount  of  the  assessments  on  all  said 
lots  was  $906.71 ;  that  after  said  assessment  had  been  made 
and  the  duplicate  assessment  roll  placed  in  the  hands  of  ap- 
pellant, as  such  treasurer,  appellee  within  the  time  allowed 
by  the  statute  demanded  the  right  to  waive  any  irregular- 
ities in  the  proceedings  and  to  take  the  benefit  of  the  law  al- 
lowing such  assessments  to  be  paid  in  ten  equal  install- 
ments; that  such  offer  to  execute  said  waiver  was  refused  as 
to  all  said  assessments  except  as  to  the  lot  on  which  the 
amount  of  the  lien  exceeded  $10;  that  appellant  proceeded 
to  advertise  said  lots  for  sale  for  the  purpose  of  collecting 
said  assessments  and  thereupon  this  suit  was  begun. 
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Section  110  of  the  act  of  1905  (Acts  1905  p.  219)  as 
amended  in  1907  (Acta  1907  p.  550,  §8715  Bums  1914),  pro- 
vides that:  'Hhe  assessment  for  said  improvement  may,  at 
the  option  of  each  property  holder,  be  payable  in  ten  annual 
installments."  Section  113  of  the  act  of  1905  (Acts  1905 
p.  219,  §8718  Burns  1908),  provides  that :  "Whoever  desires 
to  exercise  such  privilege  of  paying  by  installment  shall  at 
any  time  before  the  expiration  of  thirty  days  after  the  al- 
lowance of  the  final  estimate  aforesaid,  enter  into  an  agree- 
ment in  writing,  that  in  consideration  of  such  privilege  he 
will  make  no  objection  to  any  illegality  or  irregularity  with 
regard  to  the  assessment  against  his  property  and  will  pay 
the  same  as  required  by  law  with  the  sx>ecified  interest.*' 
Section  4  of  the  act  of  1909,  amending  §111  of  the  act  of 
1905  (Acts  1905  p.  219,  Acts  1909  p.  412,  §8716  Burns 
1914),  provides  that:  "In  making  assessments  against  each 
lot  or  parcel  of  land  said  board  of  public  works  shall 
*  *  *  cause  to  be  made  out  an  assessment  roll  with  names 
of  property  holders  and  description  of  property  •  •  • 
which  are  liable  to  assessment  under  other  sections  of  this 
act.  Said  assessment  roll  shall  also  have  set  opposite  each 
name  and  description  the  total  assessment,  if  any,  against 
each  piece  of  property,  which  assessment  shall  be  deter- 
mined according  to  the  provisions  of  the  other  sections  of 
this  act.  The  charge  or  assessment  against  each  lot,  tract, 
or  parcel  of  land,  so  made  and  indicated  on  said  roll,  shall  be 
prima  fade  the  special  benefit  to  such  lot,  parcel,  or  tract  of 
land."  Section  116  of  the  act  of  1905  (Acts  1905  p.  219)  as 
amended  in  1909  (Acts  1909  p.  412,  §8721  Burns  1914),  pro- 
vides that:  "The  pro^dsions  of  this  act  permitting  the  pay- 
ments of  assessments  in  ten  annual  installments  shall  not 
apply  to  assessments  less  than  ten  dollars." 

Appellant  contends  that  the  provision  of  the  statute  last 
quoted,  refers  to  the  assessment  on  any  single  lot  or  separate 
tract  of  real  estate  against  which  an  assessment  is  made, 
and  that  an  owner  can  not  avail  himself  of  the  privilege  of 
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paying  in  installments  except  in  cases  where  the  single  assess- 
ment against  any  lot  or  tract  is  ten  dollars  or  more.  Ap- 
peUee  contends  that  the  provision  of  the  statute  granting 
the  privilege  of  paying  in  installments  is  for  the  benefit  of 
any  property  owner  whose  aggregate  assessments  for  any 
particular  improvement  amount  to  ten  dollars  or  more 
whether  on  one  or  several  lots  or  tracts  of  real  estate. 

In  construing  a  statute  our  courts  have  many  times  stated 
the  rule  that  the  legislative  intention  is  to  be  ascertained 
and  enforced  whenever  possible  without  doing  vio- 
L    lence  to  the  language  employed  in  the  act  under  con- 
sideration.   In  ascertaining  the  legislative  intent  con- 
sideration should  be  given  to  the  whole  act  as  well  as 

2.  to  its  separate  parts,  and  the  intention  so  ascertained 
will  control  the  strict  letter  of  the  statute,  or  literal 

meaning  of  words  and  phrases,  where  to  adhere  to  such  strict 
letter  or  literal  meaning  of  the  language  employed  would 
lead  to  injustice,  absurdity  or  the  contradiction  of  one  pro- 
vision of  the  act  by  another.  Oreenbush  Cemetery  Assn.  v. 
VanNatta  (1912),  49  Ind.  App.  192,  198,  94  N.  B.  899,  and 
cases  cited.  Effect  should  be  given  to  all  the  provisions  of 
an  act,  if  such  construction  is  consistent  with  its  general 
purpose,  and  the  provisions  are  not  so  conflicting  as  to  be 
irreconcilable.    If  two  constructions  are  possible,  that 

3.  one  should  be  adopted  which  makes  effectual  rather 
than  one  which  defeats  the  purpose  of  the  statute. 

Oreenbush  Cemetery  Assn.  v.   VanNatta,  supra,  199.    In 
construing  a  statute,  the  court  may  examine  the  his- 

4.  tory  of  the  times  on  the  subject  of  the  legislation,  so 
as  to  carry  into  effect  the  purpose  of  the  act.    Oreen- 

hwik  Cemetery  Assn.  v.  VanNatta,  supra,  199. 

The  statute  gives  a  lien  upon  each  particular  lot  or  sep- 
arate tract  of  real  estate  for  the  amount  of  the  assessment 
against  such  particular  lot  or  tract.    The  remedy  of 

5.  the  holder  of  such  lien  is  in  rem,  and  no  personal  ob- 
ligation is  created  against  the  owner  of  the  property 
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by  the  statute  or  by  his  failure  to  pay  and  discharge  such 
lien.  Jones  Co.  v.  Perry  (1901),  26  Ind.  App.  554,  558,  57 
N.  E.  583;  DameU  v.  KeUer  (1897),  18  Ind.  App.  103,  106, 
45  N.  E.  676.  If  the  owner  desires  to  take  advantage  of  the 
provisions  of  the  statute  x>ermitting  him  to  pay  his  assess- 
ments in  installments,  he  must  in  writing  waive  any  and  all 
obligations  to  any  irregularity  or  illegality  in  the  proceed- 
ings, and  personally  agree  to  pay  the  assesments  with  inter- 
est as  provided  by  the  statute.  He  thereby  removes  all  doubt 
as  to  the  validity  of  the  assessments  and  the  right  of  the 
owner  thereof  to  enforce  the  lien  against  the  property,  and 
in  addition  thereto  becomes  personally  liable  for  the  pay- 
ment of  the  amount  of  such  assessments.  In  other  words,  all 
his  property  subject  to  execution  becomes  available  for  pay- 
ment of  the  assessments,  if  the  property  assessed  should  not 
be  sufficient  in  value  to  discharge  the  lien.  Wayne  County 
8av.  Bank  v.  Oas  City  Land  Co.  (1901),  156  Ind.  662,  664, 
59  N.  E.  1048;  Gubiins  v.  Harrington  (1911),  48  Ind.  App. 
488,  490,  96  N.  E.  31 ;  School  Town  of  Windfall  City  v.  Som- 
ervUle  (1914),  181  Ind.  463, 104  N.  E.  859. 

The  original  act  granted  the  privilege  of  paying  in  in- 
stallments, to  ''each  property  holder"  who  complied  with 

the  statute,  but  the  later  amendment  of  1909  so  limits 
6.    such  privilege  as  not  to  apply  'Ho  assessments  less 

than  ten  dollars."  It  is  apparent  from  a  considera- 
tion of  the  provisions  of  the  statute  before  the  amendment 
of  1909,  as  well  as  the  hardship  it  was  intended  to  relieve, 
that  the  original  purpose  of  the  legislature  was  to  enable 
property  owners  to  pay  for  improvements  without  embar- 
rassment or  loss  by  paying  in  installments  where  they  could 
not  pay  for  such  improvements  in  a  lump  sum  without  in- 
convenience or  loss.  But  we  are  called  upon  to  construe 
and  apply  the  act  as  amended.  In  so  doing  we  are  war- 
ranted in  considering  the  history  of  the  legislation  and  the 
hardships  and  difficulties  that  were  intended  to  be  remedied 
both  by  the  original  act  authorizing  payments  for  improve- 
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ments  to  be  made  in  installments  and  by  the  later  amend- 
ment. 

It  is  a  matter  of  common  knowledge  that  many  property 
owners  whose  assessments  were  very  small  on  each  separate 
lot  or  tract,  signed  the  waiver  and  paid  their  assessments  on 
the  installinent  plan.  Also  that  this  plan  necessitates  the 
keeping  of  a  separate  account  for  each  lot  during  the  entire 
period  and  that  the  labor  and  expense  of  so  doing  seemed 
oat  of  proportion  to  the  benefits  accruing  to  the  property 
ovmers  whose  assessments  were  small.  Also  that  the  pur- 
chasers of  improvement  bonds  issued  and  sold  under  the 
provisions  of  the  law  complained  of  additional  expense  and 
trouble  in  obtaining  the  amounts  due  on  small  assessments, 
and  that  as  a  result  thereof  they  would  not  make  as  favor- 
able terms  to  the  vendors  of  such  bonds  as  could  have  been 
obtained  if  the  statute  excluded  from  the  installment  privi- 
lege small  assessments.  With  this  situation  before  it  the 
legislature  of  1909  passed  the  amendatory  act  aforesaid. 
The  amendment  makes  no  reference  to  the  owner  of  the 
property  but  plainly  states  that  ''The  provisions  ox  this  act 
permitting  the  payments  of  assessments  in  ten  annual  in- 
stallments shall  not  apply  to  assessments  less  than  ten  dol- 
lars." By  the  use  of  the  word  ''assessments"  it  was  the 
evident  intention  of  the  legislature  to  exclude  from  the  in- 
stallment privilege  all  "assessments  less  than  ten  dollars" 
without  regard  to  the  number  of  lots  or  tracts  of  real  es- 
tate owned  by  any  particular  individual. 

The  contention  of  appellee  that  the  owner  of  several  lots 
or  tracts  affected  by  the  improvement  may  aggregate  his 
assessments  and  thereby  avail  himself  of  the  privilege  of 
paying  his  assessments  in  installments,  if  the  total  amount 
of  soeh  assessments  equals  or  exceeds  ten  dollars,  can  not 
be  sustained  in  the  face  of  the  apparent  intention  of  the 
legislature  in  amending  the  statute  as  evidenced  by  the  lan- 
guage of  the  amendment  and  supported  by  the  history  of  the 
difficulties  and  hardships  it  was  intended  to  remedy.    The 
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statute  as  amended  preserves  the  privilege  of  paying  in  in- 
stallments to  all  owners  of  property  where  the  assessment 
against  any  single  lot  or  tract  is  ten  dollars  or  more  and 
denies  such  privilege  where  the  assessment  against  such  lot 
or  tract  is  less  than  ten  dollars,  without  taking  into  consid- 
eration the  number  of  lots  or  tracts  owned  by  the  individual 
whose  property  is  so  assessed. 

From  this  conclusion  it  follows  that  the  finding  of  the 
lower  court  is  not  sustained  by  sufficient  evidence,  is  con- 
trary to  law  and  that  appellant's  motion  for  a  new  trial 
should  have  been  sustained.  Judgment  reversed  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Ibach,  P.  J.,  Lairy,  Caldwell,  Hottel  and  Shea,  JJ.,  concur. 

Note. — ^Reported  in  106  N.  E.  615.  As  to  the  purpose  for  which 
a  municipal  corporation  may  levy  assessments,  see  16  Am.  St  365. 
See,  also,  under  (1)  36  Cyc.  1128;  (2)  36  Gyc  1108;  (3)  36  C^a 
1110;  (4)  36  Cyc  1137;  (5)  28  Cyc.  1253;  (6)  28  Cyc.  1203. 


Ullman  v.  Thompson. 

[Now  8,380.    Filed  October  28,  1914.] 

1.  Appeal. — Questions  Revietcable. — Demurrer  to  Answers. — Ew- 
ceptions  to  Conclusions  of  Law, — ^Where  all  the  material  facts 
of  appellant's  second  and  third  paragraphs  of  answer  are  in- 
cluded in  the  court's  special  finding,  the  exceptions  to  the  con- 
clusions of  law  present  for  review  the  question  arising  on  the 
sustaining  of  demurrers  to  the  paragraphs  of  answer,    p.  131. 

2.  Patents. — Sale  of  Patent. — Statutes, — One  who  enters  into  a 
contract  for  the  sale  of  a  patent  right,  or  the  right  to  manufac- 
ture, use  or  sell  a  patented  article,  without  first  complying  witli 
the  provisions  of  §§9720,  9721  Burns  1914,  Acts  1899  p.  112,  can 
not  recover  on  such  contract    p.  131. 

3.  Patents. — "Invention**. — Right  to  Sell. — Where  one  succeeds  In 
practically  applying  some  principle  to  a  machine  or  apparatus, 
resulting  In  usefulness,  novelty,  etc.,  the  fact  as  well  as  the 
result  of  such  application  is  known  as  an  '^ventlon",  which 
may  become  a  patent  by  recourse  to  the  specified  procedure,  and 
constitutes  property  which  he  may  sell  independent  of  the  statu- 
tory requirements  relative  to  the  sale  of  patent  rights,    pw  132. 
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4.  Patents. — Letters  Patent. — Patented  Article. — ^Letters  patent  is 
a  written  or  printed  instrument  granted  by  the  sovereign  power 
granting  to  one  the  exclusive  right  to  make,  use  and  sell  an  in- 
Tdtlon,  and  the  actual  issuance  of  such  letters  makes  the  inven- 
ticHi  a  patented  article,    p.  132. 

5b  Patkkts. — Application  for  Letters  Patent. — Riffhts  of  Applicant 
Pending  Issuance  of  Letters. — Statutes. — Section  9720  Burns  1914^ 
Acts  1889  p.  112,  requiring  the  filing  of  a  copy  of  letters  patent 
together  with  a  prescribed  affidavit  in  the  office  of  the  derk  of 
the  county  as  a  condition  precedent  to  the  right  to  seU  a  patent 
right,  or  the  right  to  manufacture,  use  or  sell  a  patented  article, 
etc  has  no  application  to  the  right  of  an  Inventor  to  enter  into 
a  contract  selling  to  another  the  right  to  manufacture  and  sell 
an  article  on  which  he  has  been  granted  a  patent,  but  for  which 
letters  patent  have  not  actually  been  issued,  since  until  the  actual 
issuance  of  letters  the  Invention  is  not  a  "patented  article",  and 
until  their  issuance  there  can  be  no  compliance  with  the  statute, 
p.  133. 

6.  Patcrts. — Contracts. — Btatutory  Requirements. — ^A  contract  by 
the  inventors  of  a  fence  brace  granting  the  right  to  sell  same, 
reciting  that  a  patent  had  been  granted,  but  that  letters  patent 
had  not  been  issued  thereon,  and  stating  that  the  grantors  were 
to  receive  as  compensation  a  certain  royalty  on  each  brace  manu- 
factured, etc.,  sufficiently  complied  with  §9721  Bums  1914,  Acts 
1899  p.  112,  requiring  written  obligations  for  which  any  patent 
li^t,  or  right  to  manufacture,  nse  or  sell  a  patented  article, 
shall  form  the  whole  or  any  part  of  the  consideration,  to  contain 
the  words,  "given  for  the  right  to  manufacture  a  patented  ar- 
ticle", or  "words  which  clearly  state  the  consideration  for  which 
the  note  was  given'*,    p.  134. 

7.  Appeal. — Review. — Harmless  Error. — Refusal  to  Strike  Out  De- 
fective Demurrer. — ^Error,  if  any,  in  overruling  appellant's  motion 
to  strike  out  the  demurrer  to  a  paragraph  of  his  answer,  on  the 
ground  that  such  demurrer  did  not  comply  with  §344  Burns  1914, 
Acts  1911  p.  416,  requiring  a  memorandum  showing  wherein  the 
pleading  demurred  to  is  insufficient,  was  harmless,  where  the 
facts  were  specially  found  and  the  finding  included  all  the  ma- 
terial facts  alleged  in  such  paragraph  of  answer,    p.  135. 

&  Statutes.  —  Amendment.  —  Construction.  —  When  a  statute  is 
amended,  it  is  thereafter,  and  as  to  all  acts  subsequently  done, 
to  be  construed  as  if  the  amendment  had  always  been  there, 
p.  136. 

Prom  Wells  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Action  by  Ernest  L.  Thompson  against  Joseph  A.  Ullman. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 
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Simmons  &  DaUey  and  Robert  W.  Stin^,  for  appellant. 
Eichhorn  &  Vaughn  and  A.  L.  Sharpe,  for  appellee. 

Caldwell,  J. — The  questions  involved  in  this  appeal  may 
be  comprehended  from  a  statement  of  the  special  finding, 
the  material  part  of  which  is,  in  substance,  as  follows:  On 
March  28,  1910,  appellee  and  Landis  M.  Brice,  as  first  par- 
ties, and  appellant,  as  second  party,  entered  into  a  contract 
in  writing.  The  contract  recited  that  all  the  parties  lived  in 
Bluflfton,  Wells  County,  Indiana;  that  the  United  States 
patent  ofiSce  had  theretofore  granted  to  first  parties,  under 
a  certain  number,  a  patent  on  a  fence  brace,  but  that  the 
letters  patent  had  not  been  issued.  By  the  contract,  first 
parties  granted  to  appellant  the  exclusive  right  to  manufac- 
ture and  sell  the  brace  in  the  United  States,  under  its  num- 
ber, and  under  the  letters  patent,  when  they  should  be  is- 
sued. In  consideration  of  the  premises,  appellant  agreed 
to  commence  the  manufacture  of  the  brace  immediately,  and 
to  use  diligence  in  advertising  and  in  supplying  the  demand 
for  it,  and  to  pay  to  each  of  the  first  parties  monthly  a  roy- 
alty of  three  cents  on  each  brace  manufactured,  but  that  not 
fewer  than  12,000  braces  should  be  manufactured,  and  not 
less  than  $360  should  be  paid  to  each  of  the  first  parties  as 
royalty,  in  any  year.  The  contract  recited  that  its  term 
should  be  for  the  life  of  the  patent,  but  that  if  appellant 
should  at  any  time  fail  to  pay  to  each  of  first  parties  monthly 
said  minimum  royalty,  the  contract  should  become  void. 

The  court  found  that  at  the  date  of  the  contract,  the 
patent  had  been  granted,  but  that  letters  patent  thereon 
had  not  been  issued ;  that  such  letters  patent  were  issued  to 
first  parties  June  21,  1910 ;  that  at  the  time  of  the  execution 
of  the  contract,  prior  thereto  and  thereafter  all  the  parties 
resided  in  Wells  County,  Indiana,  and  that  the  contract  was 
executed  in  the  city  of  Bluffton,  Wells  County.  The  court 
by  specific  negative  facts  found  that  first  parties  at  no  time 
complied  with  any  of  the  terms  of  §9720  Bums  1914,  Acts 
1899  p.  112.    There  is  no  finding  on  the  subject  of  whether 
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§9721  Bums  1914,  Acts  1899  p.  112,  was  complied  with,  ex- 
cept as  such  fact  appears  from  the  contract  itself,  which  is 
mcluded  in  the  finding.  Said  §9720  is  as  follows :  ' '  It  shall 
be  unlawful  for  any  person  to  sell  or  barter,  or  offer  to  sell 
or  barter,  any  intent  right,  the  whole,  or  any  part  thereof, 
or  any  right  which  such  person  shall  allege  to  be  a  patent 
right,  or  sell,  barter,  grant  or  license,  or  offer  to  sell,  hdrter, 
grant  or  license  the  right  to  manufacture  use  or  sell  a  pat- 
ented article  whether  either  of  said  rights  he  exclusive  or 
non-exclusive,  in  any  county  within  the  state,  without  first 
filing  with  the  clerk  of  the  court  of  such  county  copies  of  the 
letters  patent,  duly  authenticated,  and,  at  the  same  time, 
swearing  or  affirming  to  an  affidavit,  before  such  clerk  that 
sach  letters  patent  are  genuine,  and  have  not  been  revoked 
or  amiuUed,  and  that  he  has  full  authority  to  sell  or  barter, 
grant  or  license  the  right  so  patented,  or  any  part  thereof, 
and  the  right  to  manufacture,  use  and  sell  the  patented 
article,  which  affidavit  shall  set  forth  his  name,  age,  occupa- 
tion and  residence,  and  if  any  agent,  the  name,  occupation 
and  residence  of  his  principal.  A  copy  of  this  affidavit  shall 
be  filed  in  the  office  of  said  clerk,  and  the  clerk  shall  give  a 
copy  to  the  applicant,  who  shall  exhibit  the  same  to  any 
person  on  demand."  Section  9721,  supra,  is  as  follows: 
"Any  person  who  may  take  any  obligation,  in  writing,  for 
which  any  patent  right,  or  right  claimed  by  him  or  her  to  be 
a  patent  right,  or  the  right  of  manufacture,  use  or  sell  the 
article  so  patented,  whether  the  said  right,  or  either  of  them 
he  hy  sale,  grant  or  license,  exclusive  or  non-exclusive,  shall 
form  a  whole  or  any  part  of  the  consideration,  shall,  before 
it  is  signed  by  the  maker  or  makers,  insert  in  the  body  of  said 
written  obligation  above  the  signature  of  said  maker  or 
makers^  in  legible  writing  or  print,  the  words,  *  Given  for  a 
patent  right,'  or  'Given  for  the  right  to  manufacture  a 
patented  article,'  or  words  which  clearly  state  the  considera- 
tion for  which  the  note  was  given,'*  For  convenience  in  re- 
VoL.  57—9 


130  APPELLATE  COURT  OF  INDIANA, 

Ullman  v.  Thompson — 57  Ind.  App.  126. 

ferring  to  the  same,  we  have  italicized  sach  portions  of  said 
statutes  as  were  added  by  amendment  m  1899.  Acts  1899 
p.  112.  Section  9722  Bums  1914,  Acts  1899  p.  112,  §3,  de- 
clares it  to  be  a  misdemeanor  to  violate  any  part  of  either  of 
the  quoted  sections,  and  fixes  a  penalty  therefor. 

Appellee,  by  his  amended  complaint,  sues  to  recover  royal- 
ties from  the  making  of  the  contract  to  its  expiration,  which 
event,  it  is  alleged,  occurred  March  6,  1911.  It  is  alleged 
that  there  is  due  and  unpaid  $297.83,  being  such  royalties 
at  $30  per  month,  less  a  payment  of  $40.17.  The  demurrer 
to  the  amended  complaint  was  overruled.  It  was  grounded 
on  the  fact  that  said  amended  complaint  contained  no  allega> 
tions  that  the  provisions  of  said  quoted  statutes  had  been 
complied  with.  It  is  doubtful,  however,  whether  the  memo- 
randum to  the  demurrer  is  sufficiently  specific  to  question 
the  complaint  on  the  ground  of  the  absence  of  an  allegation 
that  the  terms  of  §9721,  supra,  had  been  complied  with.  In 
this  respect,  the  memorandum  simply  states  in  general  terms 
that  the  complaint  fails  to  show  that  appellee  and  Brice  com- 
plied with  said  sections,  in  the  sale,  etc. 

The  first  paragraph  of  answer  is  a  general  denial;  the 
second  paragraph  alleges  facts  negatively  to  the  effect  that 
neither  appellee  nor  Brice  complied  with  the  provisions  of 
§9720,  supra.  Appellee's  demurrer  was  sustained  tq  this 
paragraph.  Subsequently  appellant  filed  a  third  paragraph 
of  answer,  which  was  substantially  the  same  as  the  second, 
except  that  it  was  pleaded  as  a  partial  answer,  directed  only 
to  so  much  of  the  amended  complaint  as  sought  to  recover 
on  said  contract  for  braces  manufactured  after  June  10, 
1910,  it  being  alleged  that  the  letters  patent  were  issued  on 
that  date.  Appellant  filed  a  motion  to  strike  out  the  de- 
murrer to  the  third  paragraph  of  answer,  which  motion  was 
overruled,  and  the  demurrer  sustained.  The  conclusions  of 
law  are  in  substance  as  follows:  (1)  That  plaintiff  is  en- 
titled to  recover  from  defendant  on  the  contract  sued  on 
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up  to  June  21,  1910,  the  sum  of  $43.83 ;  and  (2)  after  June 
21, 1910,  the  sum  of  $268.67 ;  (3)  that  appellee  recover  costs. 

The  errors  assigned  and  relied  on  are  to  the  following  ef- 
fect: (2)  Overruling  the  demurrer  to  the  amended  com- 
phdnt  (4)  Overruling  said  motion  to  strike  out  said  de- 
marrer.  (5,  6)  Sustaining  said  demurrers  to  the  second 
and  third  paragraphs  of  answer  respectively.  The  seventh 
assignment  challenges  the  conclusions  of  law  in  gross^  and 
the  eighth,  ninth  and  tenth  challenge  the  first,  second  and 
third  conclusions  of  law  severally.  The  second  assignment 
is  not  discussed  in  appellant's  brief,  and  is,  therefore',  waived. 

From  the  abstract  of  the  finding,  as  hereinbefore  set  out, 
it  is  apparent  that  all  the  material  facts  pleaded  in  the  sec- 
ond and  third  paragraphs  of  answer  are  included  in 

1.  the  court's  finding  as  true.    On  such  finding,  the  con- 
clusions of  law  were  stated.    It  is,  therefore,  evident 

that  the  exceptions  to  the  conclusions  of  law  present  the 
same  questions  as  the  exceptions  to  the  ruling  on  the  de- 
murrers to  the  answers.  The  exceptions  to  the  conclusions 
of  law,  and  to  the  sustaining  of  said  demurrers,  with  the 
corresponding  assignments  of  error  present  two  questions: 
(1)  Was  appellee  required  to  comply  with  the  terms  of 
said  §9720,  as  a  condition  precedent  to  the  right  to  enter 
into  the  contract  declared  on  in  the  complaint?  (2)  Was 
it  his  duty  to  comply  with  the  terms  of  such  section  after  the 
issuing  of  said  letters  patent  on  June  21,  1910,  the  contract 
sued  on  having  theretofore  been  executed? 

Taking  up  the  first  question,  the  court  expressly  found 

that  none  of  the  steps  outlined  by  the  statute  were  taken. 

It  follows,  therefore,  that  if  said  section  is  applicable, 

2.  appellee  in  entering  into  said  contract  violated  the 
express  terms  of  a  positive  statute,  and  that  as  a  con- 

aequence,  he  would  not  be  entitled  to  recover  in  this  action. 
PittBlurgh,  etc.,  R.  Co.  v.  Montgomery  (1898),  152  Ind.  1, 
49  N.  E.  582,  71  Am.  St.  301,  69  L.  R.  A.  875 ;  Michener  v. 
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Watts  (1911),  176  Ind.  376,  96  N.  E.  127,  36  L.  E.  A.  (N. 
S.)  142.  We  proceed  to  determine  whether  said  section  is 
applicable.  An  examination  discloses  that  it  deals  with 
patent  rights,  patented  articles  and  letters  patent,  to  the 
effect  that  in  order  that  either  of  the  first  two  may  be  dealt 
with  as  in  said  section  specified,  a  duly  authenticated  copy 
of  the  last  must  be  filed  as  therein  required.    Where 

3.  a  person  succeeds  in  practically  applying  some  prin- 
ciple to  a  machine  or  apparatus,  resulting  in  useful- 
ness, novelty,  etc.,  the  fact  as  well  as  the  result  of  such 
application  is  known  as  an  invention.    Such  person  has  a 
right,  independent  of  statute,  to  make,  use  and  sell  such  in- 
vention.   But  in  order  that  he  may  be  vested  with 

4.  the  exclusive  right  so  to  make,  use  and  sell  such 
product  of  his  own  ingenuity,  he  must  be  authorized 

so  to  do  by  the  sovereign  power.  Such  authority  is  evi- 
denced by  a  written  or  printed  instrument,  known  as  letters 
patent.  The  exclusive  right  created  by  letters  patent  is 
denominated  a  patent  right.  An  article  is  therefore  pat- 
ented and  consequently  becomes  a  patented  article  by  the 
actual  issuing  of  the  letters  patent,  under  the  seal  of  the 
government.  See  generally,  Jewett  v.  Atwood  Suspender 
Co.  (1900),  100  Fed.  647;  Avery  v.  Wilson  (1884),  20  Fed 
856 ;  International  Tooth  Crown  Co.  v.  Hanks  Dental  Assn 
(1901),  111  Fed.  916;  State  v.  Peck  (1874),  25  Ohio  St.  26 
Sodete,  etc.  v.  General  Electric  Co.  (1899),  97  Fed.  604 
Edison  Elec.  Light  Co.  v.  Waring  Elec.  Co.  (1894),  59  Fed 
358 ;  American  Bell  Tel.  Co.  v.  Cushman  (1893),  57  Fed.  842 
An  invention  may  become  a  patent  by  recourse  to 
3.  the  specified  procedure.  In  order  that  such  result 
may  be  accomplished,  there  must  be  an  application  for 
a  patent,  favorable  action  on  such  application  or  the  grant- 
ing of  the  patent,  and  the  final  attaining  of  such  end, 
through  the  issuing  of  letters  patent.  At  any  of  these 
stages,  the  right  in  the  invention  is  sufficiently  tangible  to  be 
owned.    It  may  also,  as  we  have  indicated,  be  used  or  sold 
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or  assigned.  It  is  therefore,  property.  It  is  property  when 
a  mere  invention,  as  well  as  after  a  patent  has  been  applied 
for  or  granted  or  issued.  22  Am.  and  Eng.  Eney.  Law  (2d 
ed.)  273.  30  Cyc.  819.  While  no  right  in  an  invention  may 
become  exclusive,  otherwise  than  through  a  grant  by  the 
sovereign  power  to  that  end,  whereby  such  invention  is 
raised  to  the  level  of  a  patent,  the  mere  right  to  use,  sell  or 
assign  an  invention  exists  independent  of  any  such  grant  or 
any  statutory  authority.  Such  right  exists  because  such  in- 
vention is  property.  Doubtless  a  state,  subject  to  limita- 
tions, has  authority  by  recourse  to  its  police  power,  to  regu- 
late the  sale  or  assignment  of  an  invention  at  any  of  said 
stages;  that  is,  when  it  is  a  mere  invention,  or  after  a  patent 
has  been  applied  for  or  granted,  or  the  invention  has  be- 
come a  patent  by  the  issuing  of  letters  to  that  end. 

A  decision  of  the  questions  now  before  us  requires  that 
we  determine  whether  the  State,  through  its  legislature,  has 

exercised  power  so  broad  in  the  enactment  of  §9720, 
5.    supra.    Such  necessity  results  from  the  fact  that  the 

answers  and  the  special  findings  show  the  existence  of 
a  mere  invention  and  favorable  action  on  an  application  for 
its  patent  at  the  time  of  the  execution  of  said  contract.  Since 
the  letters  had  not  been  issued,  it  had  not  become  a  patent. 
The  right  to  a  patent  was  yet  inchoate,  and  might  never 
become  complete,  since  such  favorable  action  was  subject  to 
annnllment  for  cause  shown.  30  Cyc.  819 ;  22  Am.  and  Eng. 
Ency.  Law  (2d  ed.)  273.  As  indicated,  said  section  deals 
with  patent  rights,  patented  articles  and  letters  patent.  The 
last  named,  in  their  relation  to  the  fence  brace  involved  here, 
were  not  in  existence  at  the  time  of  making  the  contract, 
since  they  had  not  been  issued,  and  for  the  reason  that  they  . 
had  not  been  issued,  there  was  no  patent  right  or  patented 
article.  It  seems  apparent  that  the  section  does  not  at  all 
relate  to  the  invention  involved  here  in  the  status  which  it 
occupied  at  the  time  of  the  making  of  said  contract.  If 
it  should  be  claimed  that  a  state  has  the  power  to  require  / 


'!• 
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that  a  right  in  an  invention  be  perfected  into  a  patented 
right,  as  a  condition  precedent  to  the  right  to  sell  or  assign 
it,  then  it  may  be  said  that  by  said  section,  the  State  has  not 
done  so.  Said  statute  does  not  place  any  limitations  or  re- 
strictions on  the  right  to  deal  with  a  nonpatened  invention 
or  an  invention  before  the  letters  patent  have  been  issued. 
Such  being  the  case,  the  owner  of  such  an  invention  may 
sell  or  assign  it  or  any  right  connected  with  it,  as  freely  as 
any  other  property,  for  the  reason  that  it  is  property. 

A  further  examination  of  said  section  strengthens  our 
conclusion  that  we  have  properly  interpreted  it.  Thus,  un- 
der said  section,  one  may  lawfully  sell  a  patent  right,  etc., 
only  by  filing  letters  patent  and  making  affidavit  as  by  the 
section  required.  This  section  recognizes  the  preexisting 
right  to  sell  a  patent,  but  it  provides  that  such  right  may 
be  exercised  only  subject  to  prescribed  conditions.  In  the 
sale  of  the  right  involved,  here,  however,  it  was  impossible 
to  comply  with  such  conditions.  Appellee  here  could  not 
have  filed  a  copy  or  made  affidavit  to  the  genumeness  of 
letters  patent  that  had  no  existence,  and  which,  from  the 
status  of  the  invention,  could  have  had  no  existence.  He 
could  not  have  negatived  the  annulment  or  revocation  of 
letters  that  had  not  issued.  It  thus  appears  that  any  inter- 
pretation of  said  section  that  makes  it  applicable  here  leads 
to  absurdity.  The  following  cases  fairly  indicate  the  degree 
of  strictness  with  which  the  statute  has  been  construed,  both 
before  and  after  its  amendment  in  1899.  Eclipse  Wind 
Engine  Co,  v.  Zimmerman  Mfg.  Co.  (1896),  16  Ind.  App. 
496,  44  N.  E.  1115;  Stout  v.  Garr,  Scott  &  Co.  (1901),  26 
Ind.  App.  582,  60  N.  E.  357  ;Hankey  v.  Downey  (1888),  116 
Ind.  118,  18  N.  E.  271,  1  L.  R.  A.  447 ;  First  Nat.  Bank  v. 
Beach  (1904),  34  Ind.  App.  80,  72  N.  E.  287. 

It  is  suggested  that  appellee  failed  to  comply  with  the 
terms  of  §9721,  supra,  also,  in  that  he  did  not  cause 

6.    to  be  inserted  into  said  contract  the  words  **  given  for 
the  right  to  manufacture  a  patented  article".    From 
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what  has  been  said  in  the  earlier  part  of  this  opinion,  it 
seems  to  us  clear  that  such  question  is  not  presented.  How- 
ever, in  addition  to  what  we  have  said  in  our  discussion  of 
§9720,  supra,  much  of  which  is  applicable  to  a  discussion 
of  §9721,  supra,  it  will  be  observed  that  the  latter  section 
requires  that  there  be  inserted  into  the  sort  of  obligation 
described  by  the  section  the  quoted  words,  or  *' words  which 
clearly  state  the  consideration  for  which  the  note  was  given''. 
The  contract  here  clearly  and  fully  states  the  consideration 
for  the  promise  to  pay  made  by  appellant,  as  contained  in 
the  contract.  Sandage  v.  Studebaker  Bros.  Mfg.  Co.  (1895) , 
142  Ind.  148,  41  N.  E.  380,  51  Am.  St.  165,  34  L.  R.  A.  363, 
was  decided  under  the  statute  prior  to  its  amendment  in 
1899.  The  statute,  as  amended,  permits  the  use  of  equiva- 
lent words  in  place  of  the  words  themselves.  There  is  no 
error  in  the  conclusions  of  law  or  in  the  rulings  on  the  de- 
mnrrers  to  the  answers. 

The  fourth  assignment  of  error  is  based  on  the  overruling 
of  appellant's  motion  to  strike  out  the  demurrer  to  the  third 

paragraph  of  answer.    By  the  amendment  to  §344 
7.    Bums  1908,  the  amended  section  being  §344  Burns 

1914,  Acts  1911  p.  415,  it  is  required  that  there  be 
filed  with  a  demurrer  to  the  complaint  for  insufficiency  of 
facts  a  memorandum,  stating  wherein  the  complaint  is  in- 
sufficient. Section  351  Bums  1914,  §346  R.  S.  1881,  provides 
that  the  plaintiff  may  demur  to  the  answer  for  insufficiency 
offsets  "under  the  rules  prescribed  for  demurring  to  a  com- 
plaint". Appellant's  contention  is  that  amended  §344, 
*ttpni,  should  be  construed  with  §351,  supra,  and  so  constru- 
ing them,  that  such  a  memorandum  must  be  included  in, 
aeeompany  or  be  filed  with  a  demurrer  to  an  answer.  The 
motion  is  based  on  the  absence  of  such  a  memorandum. 
Since  the  court,  as  we  have  isdicated,  included  in  the  special 
findings  all  the  material  facts  as  pleaded  in  the  third  para- 
graph of  answer,  appellant  received  the  full  benefit  of  such 
facts.    Such  being  the  ease,  appellant  was  not  harmed  by 
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the  court's  disposition  of  the  motion  even  if  erroneous,  and 
we,  therefore,  find  it  unnecessary  to  review  the  court's  action 
in  that  respect.    However,  it  seems  to  be  recognized 
8.    as  the  law  that  when  a  statute  is  amended,  it  is  there- 
after, and  as  to  all  acts  subsequently  done,  to  be  con- 
strued as  if  the  amendment  had  always  been  there.    We  cite 
the  following,  some  of  which  are  closely  in  point.    Endlich, 
Interp.  of  Stat.  §294;  Holbrook  v.  Nichol  (1864),  36  111. 
161, 167  ;McKibben  v.  Lester  (1859),  9  Ohio  St.  627;  Turney 
V.  Wilton  (1865),  36  HI.  385,  39S;Brigel  v.  Starbuck  (1877), 
34  Ohio  St.  280;  State  v.  Massey  (1889),  4  L.  R.  A.  308, 
note. 

There  being  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 

Note. — Reported  in  106  N.  E.  611.  As  to  when  a  state  statute  re- 
specthig  obligations  given  for  patents  is  void,  see  22  Am.  Rep.  67. 
As  to  state  regulation  of  patent  rights,  see  6  Ann.  Cas.  159.  See. 
also,  under  (1)  2  Cyc.  717;  (2.  5,  6)  30  Cyc.  9G9;  (3)  30  Cyc  822; 
(4)  30  Cyc.  815;  (7)  3  Cyc.  386;  (8)  36  Cyc.  1164. 


Seamless  Pressed  Steel  and  Manufacturing 

Company  v.  Monroe. 

[Na  8,411.    Filed  October  30,  1914.] 

L  pLEADmo. — Camplaini. — Sufficiency. — Exhibits. — A  complaint  to 
recover  on  a  contract  entered  Into  with  a  manufacturing  corpo- 
ration to  procure  for  it  a  suitable  factory  location  and  franchLse 
for  an  electric  light  and  power  plant,  was  not  Insufficient  because 
the  copy  of  such  contract  filed  as  an  exhibit  did  not  also  show 
the  contract  and  proposal  between  defendant  and  a  certain  com- 
mercial club,  which,  though  mentioned  In  the  contract  with  plain- 
tiff, formed  no  part  of  plalntilTs  contract    p.  139. 

2.  Pleading. — Complaint. — Sufficiency. — A  complaint  on  contract 
against  a  corporation  Is  not  Insufficient  on  the  ground  that  the 
contract  sued  on  is  ultra  vires,  where  such  objection  does  not 
appear  on  the  face  of  the  complaint  or  the  exhibit  filed  therewith, 
p.  140. 

3.  CoBPOBATioNS. — Contracts. — Ultra  Vires  Contracts. — In  deter- 
mining whether  the  contract  of  a  corporation  is  ultra  vires,  the 
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coart  must  look  to  the  articles  of  incorporation  and  to  the  law 
of  the  State  under  which  the  corporation  was  created,    p.  141. 

4.  CoBFOBATioNS. — Potcerg, — Limitation  of  Power. — A  corporation 
has  DO  greater  authority  or  power  than  that  granted  by  the 
soTereign  power  of  the  State,  and  while  it  may  not  exceed  such 
power,  it  may  -on  the  other  hand  by  its  articles  of  incorporation 
80  limit  its  purpose  and  scope  as  to  deprive  itself  of  the  full 
measure  of  right  and  power  given  to  it  by  statute,    p.  141. 

5.  GoiPOBATioirs. — Foreign  Corporations.  —  Powers.  —  Contracts, — 
Where  the  statute  under  which  a  foreign  corporation  was  created 
expressly  authorized  the  acquisition  of  real  estate  and  personal 
property  and  the  transaction  of  business  by  such  corporation  in 
other  states,  and  there  were  no  express  restrictions  on  its  power 
to  contract  in  its  articles  of  incorporation,  its  contract  for  the 
procurement  of  a  factory  site  and  franchise  in  this  State  was 
not  ultra  vires,    p.  141. 

6L  OoBPOBATioKS.  —  Foreign  Corporations. — Power  to  Contract.— 
Articles  of  Incorporation. — Articles  of  Incorporation  of  a  foreign 
corporation  designating  Its  location  and  place  of  business  in  the 
state  where  It  was  incorporated  and  defining  its  purpose  as  that 
of  manufacturing  gas  and  electricity  to  be  used  by  it  in  manu- 
facturing and  selling  at  wholesale  and  retail  articles  of  pressed 
steel  and  other  materials  to  the  business  world,  and  to  be  used 
in  procuring,  furnishing  and  selling  gas  and  electric  power,  etc., 
to  the  community  of  its  designated  place  of  business,  were  not 
expressly  restrictive  of  the  corporation's  power  to  purchase  real 
estate  for  an  electric  light  or  power  plant  in  this  State,  or  to 
procure  a  franchise  for  such  plant,    p.  142. 

7.  CoBFOBATiONs. — Contracts. — Ultra  Vires  Contracts. — ^The  courts 
look  with  disfavor  on  the  defense  of  ultra  vires  interposed  by  a 
corporation  to  avoid  an  obligation  otherwise  legal  and  equitable ; 
hence  where  a  foreign  corporation  contracted  with  plaintiff  to 
procure  for  it  a  factory  site  and  franchise  in  this  State,  and 
accepted  and  retained  the  fruit  of  plain  tlfTs  labor,  it  could  not 
aroid  payment  for  plalntifiTs  services  on  the  ground  that  the 
contract  was  ultra  vires,  in  jthe  absence  of  any  express  restric- 
tions on  its  power  to  contract,  or  of  any  conditions  of  public 
policy  requiring  the  court  to  look  with  favor  on  such  defense. 
M43. 

Prom  Jay  Circuit  Court ;  James  J.  Moran,  Judge. 

Action  by  Gilbert  E.  Monroe  against  the  Seamless  Pressed 
Steel  and  Manufacturing  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

John  M.  Smith  and  Roscoe  D.  Wheat,  for  appellant. 
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Barnes  &  Mills ^  Pra/nk  B.  J  aqua  and  Richard  L.  Ewbank, 
for  appellee. 

HoTTEL,  J. — The  second  paragraph  of  complaint  on  which 
this  case  was  tried,  hereinafter  referred  to  as  the  complaint^ 
is  as  follows :  *  *  •  *  •  plaintiff  complains  of  the  defend- 
ant and  says  that  the  defendant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio.  That  on  the  11th  day 
of  November,  1909,  plaintiff  and  defendant  entered  into  a 
written  contract  whereby,  among  other  things,  the  defendant 
employed  plaintiff  to  devote  his  time  and  service  in  securing 
a  factory  location  together  with  a  franchise  for  electric  light 
and  i>ower  plant,  at  and  for  the  consideration -therein  stated 
of  four  thousand  dollars,  payable  in  cash  upon  the  delivery 
and  acceptance  by  said  defendant  of  said  franchise,  a  copy 
of  which  said  written  contract  is  filed  herewith,  made  a  part 
hereof  and  marked  exhibit  'A'.  That  after  the  execution 
of  said  written  contract  as  aforesaid  plaintiff  did  devote  his 
time  and  service  in  securing  a  f  actoiy  location  together  with 
a  franchise  for  electric  light  and  power  plant,  all  as  pro- 
vided for  in  said  written  contract,  and  did  secure  location 
and  franchise,  which  was  received  and  accepted  by  said 
defendant.  That  said  defendant  has  wholly  failed  and  re- 
fused to  pay  to  plaintiff  said  sum  of  four  thousand  dollars 
for  his  services,  as  in  said  contract  provided.  Wherefore," 
etc.  That  part  of  the  exhibit  important  in  the  determina- 
tion of  the  questions  herein  considered,  provides  as  follows : 
**The  party  of  the  first  part  (appellant)  does  hereby  and 
by  this  instrument  appoint,  name  and  constitute  party  of 
the  second  part  (appellee)  as  its  exclusive  financial  agent 
or  representative  for  the  sale  of  $50,000  worth  of  its  issue 
of  5  per  cent  preferred  stock,  said  agency  hereby  created 
being  by  the  parties  hereto  partially  based  upon  the  third 
paragraph  of  the  proposal  of  the  party  of  the  first  part  to 
the  citizens  and  Commercial  Club  of  Bedkey,  Indiana, 
which  proposal  was  duly  accepted  by  said  citizens  and  Com- 
mercial  Club  of  Bedkey,  Indiana,  wherein  the  said  citizens 
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and  Commercial  Club  aforesaid  pledged  their  exclusive  co- 
operation in  marketing  the  sum  of  $60,000  worth  of  the 
preferred  stock  in  the  company  of  the  party  of  the  first  part 
to  this  contract,  for  a  period  of  one  year  from  the  date 
hereof,  and  further  empowers  party  of  second  part  to  seek 
and  secure  a  location  for  a  factory  and  electric  light  and 
power  plant  for  first  party  at  such  x>oint  as  may  be  mutually 
satisfactory  to  each  party  hereto.  In  consideration  of  second 
party  devoting  his  time  and  services  for  securing  said  fac- 
tory location  together  with  a  franchise  for  electric  light  and 
power  plant,  first  party  agrees  to  pay  second  party  the  sum 
of  $4,000  whenever  said  franchise  is  delivered  and  accepted 
by  first  party.  Payment  of  said  money  for  such  specific 
sendee  rendered  to  be  made  in  cash.  In  consideration  of 
second  party  disposing  of  the  preferred  stock  of  first  party, 
he  shall  be  paid  a  commission  of  10  per  cent  for  such  services. 
Said  commission  to  be  reckoned  on  the  value  of  stock  dis- 
posed of  and  payable  immediately  after  sales  are  closed." 

A  demurrer  to  this  complaint  was  overruled.  Appellant 
then  filed  an  affirmative  answer  in  two  paragraphs  and  a 
eoonterclaim.  A  demurrer  to  each  of  these  pleadings  was 
SQstained  and  the  cause  put  at  issue  by  general  denial,  and 
an  agreement  entered  of  record  that  all  defenses  might  be 
made  under  such  denial.  There  was  a  trial  by  the  court 
and  a  finding  for  appellee  in  the  sum  of  $4,550.  A  motion 
for  new  trial  was  overruled,  and  judgment  rendered  for 
appellee  on  the  finding.  The  assigned  errors  on  which  ap- 
pellant relies  for  reversal  are  the  rulings  on  the  demurrer 
to  the  complaint  and  on  the  motion  for  new  trial. 

If  a  strict  construction  of  the  rules  governing  appellate 

procedure  were  applied  to  appellant's  briefis,  it  is  doubtful 

whether  they  present  any  question  for  our  consideration, 

but  we  have  given  appellant  the  benefit  of  this  doubt  and 

considered  those  questions  which  such  briefs  indicate 

1.  were  intended  to  be  presented.  It  is  first  insisted  that 
the  complaint  is  insufficient  because  (we  quote  from 
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appellant ^s  brief),  ''the  proposal  and  contract  with  the 
Commercial  Club  of  Redkey,  is  a  part  of  the  contract  saed 
on  and  is  not  set  out  or  referred  to  in  the  second  paragraph 
of  complaint  or  made  an  exhibit  thereof."  Appellant's 
accepted  proposal  to  the  citizens  and  Commercial  Club  of 
Redkey  was  no  part  of  the  contract  between  it  and  appellee 
on  which  this  action  was  based.  ''When  a  written  instru- 
ment is  not  the  basis  of  the  action  or  defense,  but  is  only 
referred  to  as  one  among  other  facts  material  to  the  plead- 
ing, a  copy  or  exhibit  need  not  be  filed  with  or  made  a  part 
of  the  pleading.*'  Vandalia  B.  Co.  v.  Fetters  (1907),  40 
Ind.  App.  615,  617,  82. N.  E.  978.  See,  also,  Bird  v.  St. 
John's  Episcopal  Church  (1900),  154  Ind.  138,  152,  56  N. 
E.  129;  Phoenix  Ins.  Co.  v.'  Stork  (1889),  120  Ind.  444,  448, 
22  N.  E.  413;  Federal  Life  Ins.  Co.  v.  Arnold  (1910),  46 
Ind.  App.  114,  117,  90  N.  E.  493,  91  N.  E.  357. 

It  is  next  insisted  by  appellant  that  its  charter,  at  the 

time  the  contract  was  entered  into,  limited  its  operations 

to  Quincy,  Ohio,  and  did  not  permit  it  to  do  business 

2.  in  a  foreign  state,  and  that  appellee  knowing  such 
fact  could  not  enter  into  a  contract  that  would  be 
binding  on  the  appellant  corporation  to  locate  it  in  another 
state  and  receive  pay  for  doing  an  unauthorized  act,  or  in 
other  words,  that  appellee's  contract  with  appellant  is  ultra 
vires.  If  this  contention  of  appellant  is  intended  as  an 
objection  to  the  complaint  (a  thing  we  are  unable  to  deter- 
mine from  its  brief),  the  answer  is,  that  none  of  the  facts 
set  out  in  the  objection  appear  on  the  face  of  the  complaint 
or  the  exhibit  filed  therewith.  There  is  nothing  appearing 
from  either  the  complaint  or  the  exhibit  that  even  tends  to 
show  any  limitation  or  restriction  on  appellant's  authority 
to  contract,  or  that  tends  to  show  that,  in  making  with  ap- 
pellee the  contract  sued  on,  it  exceeded  either  the  authority' 
given  by  its  articles  of  incorporation,  or  by  the  law  under 
which  such  corporation  was  created. 

We  assume  that  the  other  points  stated  by  appellant  in 
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its  brief,  and  possibly  the  one  last  above  considered,  are  in- 
tended to  be  addressed  or  applied  to  those  grounds  of  its 
motion  for  a  new  trial  which  assert  that  the  decision  of  the 
trial  court  is  not  sustained  hy  sufficient  evidence,  and  is 
contrary  to  law.  In  this  connection  it  is  contended  by  ap- 
pellant that  ''a  corporation  has  only  the  power  that  the 
corporation  charter  confers  by  express  grant  or  by  impKca- 
tion;"  that  the  "contract  sued  on  was  ultra  vires  the  cor- 
poration. There  was  no  consideration  for  the  contract.  The 
contract  was  fraudulent  in  its  inception  and,  under  the 
agreement  that  all  defenses  were  admitted  under  the  gen- 
eral issue,  there  coxdd  be  no  recovery  for  a  breach  of  the 
contract." 

The  evidence  clearly  shows  a  consideration  for  the  con- 
tract, and  there  was  no  evidence  of  fraud  in  its  procure- 
ment.    In   determining  whether  the   contract   was 

3.  ultra  vires  we  must  look  both  to  the  articles  of  in- 
corporation and  to  the  law  of  the  state  under  which 

such  corporation  was  created.     A  corporation  is  limited 
in  its  authority  and  power  to  such  rights  as  are 

4.  granted  and  given  it  by  the  sovereign  power  of  the 
state  which  creates  or  makes  possible  its  existence, 

Supreme  Lodge,  etc.  v.  Knight  (1889),  117  Ind.  489,  495, 
20  N.  E.  479,  3  L.  R.  A.  409,  and  any  attempt  on  the  part 
of  a  corporation,  by  its  articles  of  incorporation,  to  confer 
a  right  not  given  by  such  sovereign  power  is  ultra  vires  and 
hence  of  no  effect.  It  does  not  follow,  however,  that  be- 
cause a  corporation  may  not  exceed  the  authority  given  it 
by  the  law  that  it  may  not  limit  or  restrict  itself  in  the 
exercise  of  such  authority.  On  the  contrary  a  corporation 
may  by  its  articles  of  incorporation  so  limit  its  purpose  and 
scope  as  to  deprive  itself  of  the  exercise  of  a  part  of  the 
rights  and  powers  given  by  such  statute.    In  the 

5.  instant  ease  the  statute  of  Ohio,  under  which  appel- 
lant was  incorporated,  was  introduced  in  evidence 

and  we  find  nothing  in  such  statute  that  attempts  to  re- 
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strict  the  operations  of  such  corporation  to  the  state 
6.    of  Ohio.    On  the  contrary,  such  statute  hy  its  express 

terms  authorized  the  acquisition  of  real  and  per- 
sonal property  and  the  transaction  of  business  by  such  cor- 
poration in  other  states.  Appellant  contends,  however,  in 
effect,  that  by  certain  provisions  of  its  articles  of  incorpora- 
tion appellant  restricted  and  limited  itself  to  an  exercise  of 
a  part  only  of  the  rights  which  the  law  gave  it,  and  that  the 
scope  of  such  articles  is  not  broad  enough  to  permit  it  to 
acquire  real  estate  and  franchises  out  of  the  state.  The 
provisions  of  the  articles  of  incorporation  on  which  appel- 
lant bases  such  contention  are  as  follows:  ''Second:  Said 
corporation  is  to  be  located  at  Quincy,  Ohio,  and  its  prin- 
cipal business  is  to  be  transacted  at  Quincy,  Ohio.  Third: 
Said  corporation  is  formed  for  the  purpose  of  procuring  and 
manufacturing  gas  and  electricity  to  be  used  by  it  in  manu- 
facturing and  selling  at  wholesale  and  retail,  articles  of 
pressed  steel  and  other  materials  to  the  business  of  the  world, 
and  to  be  used  in  procuring,  furnishing  and  selling  gas  and 
electrical  power,  heat  and  light  by  it  to  the  municipality  and 
commercial  trade  and  residents  of  Quincy,  Ohio,  including 
power,  heat,  and  light,  if  possible  to  contract  therefor,  for 
railways  to  be  operated  by  electricity,  constructed  now  or 
hereafter,  in  or  through  said  Quincy,  Ohio,  and  vicinity.'* 
In  the  language  quoted  we  find  no  words  which  expressly 
restrict  or  limit  the  power  or  authority  of  said  corporation, 
either  in  the  matter  of  the  purchase  of  real  estate  for  an 
electric  light  or  power  plant,  or  in  the  matter  of  securing 
a  franchise  for  such  a  plant;  but,  whether  such  language 
is  sufScient  to  evidence  an  implied  limitation  of  the  authori- 
ty of  such  corporation  in  said  respect,  might  present  a 
question  not  entirely  free  from  doubt.  This  question,  how- 
ever, we  need  not  and  do  not  decide. 

The  courts  do  not  look  with  favor  on  the  defense  of  ultra 
vires  when  interposed  by  the  corporation  to  avoid  an  obliga- 
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tion  otherwise  legal  and  equitable.  * '  It  does  so  only 
7.    where  the  most  persaasive  considerations  of  public 

policy  are  involved."  Wright  v.  Hughes  (1889),  119 
Ind  324,  332,  21  N.  E.  907, 12  Am.  St.  412.  See,  also,  Flint, 
etc.,  Mfg.  Co.  v.  Kerr-Murray  Mfg.  Co.  (1900),  24  Ind.  App. 
350, 357,  56  N.  E.  858 ;  State  Board,  etc.  v.  Citizens  St.  R.  Co. 
(1874),  47  Ind.  407, 17  Am.  Rep.  702;  Wittmer  Lumber  Co. 
V.  Rice  (1900),  23  Ind.  App.  586,  55  N.  E.  868.  In  discuss- 
ing  this  subject  the  Supreme  Court,  in  the  case  of  Wright 
V. Hughes, supra, 330, said :  "It  would  be  carrying  that  doc- 
trine to  an  unwarranted  extent,  however,  to  hold  that  a  cor- 
poration might  obtain  the  money  of  another,  and,  with  the 
fruits  of  the  contract  in  its  treasury,  interpose  the  defense 
of  ultra  vires  •  •  •  ,  Like  natural  persons,  corpora- 
tions must  be  held  to  the  observance  of  the  recognized  prin- 
ciples of  common  honesty  and  good  faith,  and  these  prin- 
ciples render  the  doctrine  of  ultra  vires  unavailing  when 
its  application  would  accomplish  an  unjust  end,  or  result 
in  the  perpetration  of  a  legal  fraud.  After  a  corporation 
has  received  the  fruits  which  grow  out  of  the  performance 
of  an  act  ultra  vires,  and  the  mischief  has  all  been  accom- 
plished, it  comes  with  an  ill  grace  then  to  assert  its  want 
of  power  to  do  the  act  or  make  the  contract,  in  order  to 
escape  the  performance  of  an  obligation  it  has  assumed. 
•  •  •  If,  however,  it  were  conceded  that  the  borrowing 
of  the  money  was  a  transaction  beyond  the  chartered  power 
of  the  corporation,  the  authorities  fully  justify  the  conclu- 
sion that  it  would  not  be  heard  to  assert  the  invalidity  of 
the  transaction  while  it  retained  its  fruits.  The  rule  is  now 
too  thoroughly  established  to  be  longer  open  to  question,  that 
where  a  contract  has  been  executed  and  fully  performed  on 
the  part  of  the  corporation,  or  of  the  party  with  whom  it 
contracted,  neither  will  be  permitted  to  insist  that  the  con- 
tract was  not  within  the  power  of  the  corporation.*'  In  the 
case  of  Flint,  etc.,  Mfg.  Co.  v.  Kerr-Murray  Mfg.  Co.,  supra, 
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356,  357,  this  court  said:  ** where  the  making  of  the  con- 
tract is  merely  beyond  the  power  of  the  corporation,  but 
it  has,  by  its  promise,  induced  the  other  party  to  perform 
his  part  of  the  contract,  so  that  upon  failure  of  the  corpora- 
tion to  perform  on  its  part  the  parties  will  not  be  left  in 
their  previous  situation,  and  the  corporation  has  received 
benefit  from  the  performance  of  the  other  party,  the  cor- 
poration will  be  held  liable  upon  the  contract.''  See,  also. 
State  Board,  etc,  v.  Citizens  8t.  R.  Co.,  supra;  Louisville, 
etc.,  R.  Co.  V.  Flanagan  (1888),  113  Ind.  488,  493,  14  N.  E. 
370,  3  Am.  St.  674;  Bedford,  etc.,  R.  Co.  v.  McDonald 
(1897),  17  Ind.  App.  492,  497,  40  N.  E.  1022,  60  Am.  St. 
172;  Breinig  v.  Sparrow  (1907),  39  Ind.  App.  455,  462,  80 
N.  E.  37;  State  Life  Ins.  Co.  v.  Nelson  (1910),  46  Ind.  App. 
137,  138,  92  N.  E.  2 ;  City  of  Valparaiso  v.  Valparaiso  City 
Water  Co.  (1903),  30  Ind.  App.  316,  320,  327,  65  N.  E.  1063. 

In  the  case  under  consideration  the  evidence  shows  or 
strongly  tends  to  show  that  the  officers  of  the  corporation 
who  were  instrumental  in  the  employment  of  appellant,  and 
who,  as  such  officers,  signed  the  contract  in  suit  were  among 
the  principal  stockholders  of  such  corporation;  that  such 
corporation  received  and  yet  retains  in  whole  or  in  part 
the  factory  site  purchased  through  appellant,  and  the  full 
benefit  of  all  the  services  performed  by  him  under  such  con- 
tract. Nothing  appears  from  this  evidence  that  can  be  said 
to  in  any  manner  indicate  any  condition  of  public  policy 
which  would  require  the  court  to  look  with  favor  on  appel- 
lant's said  defense.  Other  reasons  are  suggested  by  appel- 
lee why  the  judgment  below  should  be  affirmed,  which  we 
deem  it  unnecessary  to  consider,  because  we  think  those 
already  indicated  together  with  the  Indiana  authorities  cited 
in  support  thereof  are  sufficient  to  show  ihat  the  errors 
relied  on  and  presented  by  appellant's  briefs  do  not  warrant 
a  reversal  of  such  judgment. 

The  judgment  below  is  therefore  affirmed. 
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NoiK.— Reported  in  106  N.  E.  538.  As  to  ultra  viret  contracts 
eotered  Into  by  corporations,  see  13  Am.  Dec  108 ;  70  Am.  St  156 ; 
35  L.  Ed.  U.  S.  55.  As  to  estoppel  of  a  corporation  to  set  up  plea 
of  ultra  vircM,  see  20  L.  R.  A.  765.  See,  also,  under  (1)  9  Cyc. 
714;  (2)  10  Cyc  1155;  (3)  10  Cyc  1146;  (4)  10  Cyc  1096;  (5) 
19Qyc.  1240;  (6)  19  Cyc  1244;  (7)  19  Cyc  1218. 


Lake  Erie  and  Western  Railroad  Company 

V.  Chriss. 

[No.  8»036.    Filed  April  29,  1914.    Reliearing  denied  July  2,  1914. 

Transfer  denied  October  30,  1914.] 

t  Pabent  and  Chud. — Death  of  Child. — Damages. — ^The  measure 
of  damages  in  a  parent's  action  to  recover  for'  the  death  of  a 
child  is  the  pecuniary  loss  of  the  parent,  occasioned  by  the  death, 
measured  by  the  value  of  the  child's  services  during  its  minority, 
or  such  period  as  under  the  circumstances  the  parent  might 
reasonably  expect  to  receive  them,  less  the  reasonable  cost  of 
supporting  and  educating  the  child  had  it  lived,    p.  147. 

Z  Parent  and  Child. — Death  of  Child. — Action  for  Damages. — 
Evidenca. — Sufflciency. — Failure  to  Show  Cost  of  Support. — In  a 
parent's  action  for  the  wrongful  death  of  a  child,  where  the 
facts  as  to  the  age,  sex,  education,  health,  disposition  and  gen- 
eral characteristics  of  the  child  are  proven,  and  the  situation 
and  condition  in  life  of  the  parents  are  shown,  there  is  evidence 
from  which  a  Jury,  aided  by  knowledge  and  experience  in  the 
aifairs  of  life,  may  assess  substantial  pecuniary  damages  under 
proper  instructions  by  the  court:  hence  a  verdict  for  $1,400 
for  the  death  of  a  twelve-year-old  girl  can  not  be  set  aside  as  ex- 
cessive or  as  not  supported  by  the  evidence,  where  the  evidence 
showed  that  she  was  a  bright,  healthy  and  obedient  child,  the 
oldest  of  a  family  of  five  children,  and  that  she  rendered  much 
assistance  before  and  after  school  hours  and  during  vacation  in 
the  store  conducted  by  the  parents,  and  also  in  caring  for  the 
other  children  and  in  the  performance  of  household  duties,  but 
did  not  show  the  cost  of  her  maintenance,    p.  147. 

Prom  Superior  Court  of  Marion  County  (83,234) ;  Charles 
J.  Orhison,  Judge. 

Action  by  Ronald  R.  Chriss  against  the  Lake  Erie  and 
Western  Railroad  Company.    From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 
Vol.  57—10 
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John  B.  Cockrum  and  Miller,  Shirley,  MiUer  &  Thompson, 
for  appellant. 
Alexander  C.  Ayres  and  Frank  C.  Ayres,  for  appellee. 

Felt,  J. — Suit  by  appellee  for  damages  for  loss  of  services 
of  his  minor  child  killed  by  one  of  appellant's  trains.  The 
complaint  was  in  two  paragraphs  to  each  of  which  appellant 
filed  answer  of  general  denial.  A  trial  by  jury  resulted  in 
a  verdict  for  appellee  for  $1,400. 

From  a  judgment  on  the  verdict  appellant  appeals  and  in 
its  brief  says:  ** There  is  but  one  question  involved  in  this 
case.  This  question  is  raised  in  three  ways,  first,  by  the 
specification  i^  the  motion  for  a  new  trial  that  the  assess- 
ment of  the  amount  of  damages  is  excessive ;  second,  by  the 
specification  in  the  motion  for  a  new  trial  that  the  court 
erred  in  refusing  to  give  instruction  No.  8  of  the  series  of 
instructions  requested  by  the  defendant;  and  third,  by  the 
action  of  the  court  in  overruling  defendant's  motion  to 
modify  the  judgment."  The  assignment  of  errors  and  the 
briefs  duly  present  the  question. 

It  appears  without  dispute  that  on  October  20,  1910,  Del- 
phia  Chriss,  a  daughter  of  appellee,  almost  twelve  years 
of  age,  while  on  her  way  to  school,  caught  her  feet  in  a 
cattle  guard  of  appellant's  road,  near  the  limits  of  the  city 
of  Elwood,  and  before  she  could  extricate  her  feet  there* 
from,  was  struck  by  one  of  appellant's  trains  and  so  injured 
that  she  soon  afterward  died  from  the  injuries  so  received. 
The  evidence  also  shows  that  she  was  a  bright,  healthy  and 
obedient  child;  that  she  made  good  grades  in  school;  that 
her  father  and  mother  were  living  and  she  was  the  oldest 
of  a  family  of  five  children;  that  her  parents  kept' a  grocery 
and  produce  store  in  which  they  both  worked;  that  the  de- 
cedent helped  in  the  store  mornings,  evenings  and  at  noon 
a  part  of  the  time,  and  during  her  vacation ;  that  she  helped 
in  caring  for  the  younger  children  and  in  other  household 
duties  and  was  generally  industrious  and  helpful  in  and 
about  the  home  and  store.  • 
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The  question  of  the  snflSciency  of  the  evidence  to  warrant 
a  judgment  for  more  than  nominal  damages  is  ably  pre- 
sented by  counsel  for  appellant.  The  particular  phase  of 
the  question  relied  upon  is  shown  in  appellant's  briefs  by 
the  following  language :  ' '  In  this  case  the  plaintiff  probably 
made  sofBcient  proof  as  to  the  value  of  the  child's  services, 
but  there  is  not  a  fifyllable  of  testimony  in  the  case  from 
begiiming  to  end  as  to  what  it  would  have  cost  to  maintain 
the  child  from  the  date  of  her  death  until  she  would  have 
reached  her  majority,  had  she  lived." 

The  only  evidence  from  which  the  jury  could  have  arrived 
at  the  amount  of  damages  awarded  in  this  case  is  that  relat- 
ing to  the  age,  health,  education,  disposition  and  labor  of 
the  deceased  child,  and  the  family,  business  and  situation 
in  life  of  her  parents.    Appellant  and  appellee  agree 

1.  that  the  damages  are  limited  to  the  pecuniary  loss 
of  the  parent,  occasioned  by  the  death  of  the  child, 

measured  by  the  value  of  the  child's  services  during  its 
minority,  or  such  period  as  under  the  circumstances  the 
parent  might  reasonably  expect  to  receive  them,  less  the  rea- 
sonable cost  of  supporting  and  educating  the  child  had  it 
liTed.  But  appellant  contends  that  the  general  facts  afore- 
said relating  to  the  child,  her  parents  and  family,  afford 
no  evidence  from  which  the  jury  may  rightly  determine  the 
eost  of  maintenance  of  the  child;  that  in  the  absence  of 
specific  proof  of  the  cost  thereof,  there  is  a  total  absence 
of  evidence  authorizing  the  assessment  of  substantial  dam- 
ages. 

The  question  is  an  interesting  one  and  there  is  some  con- 
flict of  authority  on  the  proposition.    However,  the  great 
weight  of  authority  is  against  the  contention  of  ap- 

2.  pellant,  and  this  court  has  already  indicated  its  views 
to  be  in  harmony  with  the  prevailing  weight  of  au- 

tiiority.  The  rule  so  established  is  that  where  the  facts  as 
to  the  age,  sex,  education,  health,  disposition  and  general 
characteristics  of  the  child  are  proven,  and  the  situation  and 
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condition  in  life  of  the  parents,  or  next  of  kin  entitled  to 
damages,  if  any,  are  shown  there  is  evidence  from  which 
the  jury,  aided  by  knowledge  and  experience  in  the  affairs 
of  life,  may  assess  substantial  pecuniary  damages  under 
proper  instructions  from  the  court  as  to  the  law  relating 
thereto.  It  is  proper  for  either  party  to  oflfer  any  competent 
evidence  as  to  the  value  of  the  services  or  cost  of  mainte- 
nance of  the  child,  either  to  enhance  or  diminish  the  dam- 
ages, but  the  absence  of  such  specific  proof,  where  there  is 
evidence  of  the  character  above  indicated,  does  not  show  a 
failure  of  evidence  to  support  substantial  damages,  in  rea- 
sonable amount,  based  upon  the  facts  and  circumstances  of 
the  particular  case.  New  York,  etc.,  It.  Co.  v.  MvihrusK 
(1894),  11  Ind.  App.  192,  195,  37  N.  E.  954,  38  N.  E.-871; 
City  of  Elwood  v.  Addison  (1901),  26  Ind.  App.  28,  35,  59 
N.  E.  47;  American  Motor  Car  Co.  v.  Rolbins  (1914),  181 
Ind.  417, 103  N.  E.  641;  Citizens  St.  B.  Co.  v.  Lowe  (1894), 
12  Ind.  App.  47,  57,  39  N.  E.  165 ;  Southern  Ind.  R.  Co.  v. 
Moore  (1904),  34  Ind.  App.  154,  157,  72  N.  E.  479;  Ohio, 
etc.,  R.  Co.  V.  Judy  (1889),  120  Ind.  397,  401,  22  N.  E.  252; 
Ihl  V.  Forty-Second  St.,  etc.,  B.  Co.  (1872),  47  N.  T.  317, 
320,  7  Am.  Bep.  450;  Duckworth  v.  Johnson  (1859),  4  H. 
&  N.  (Ex.)  652;  Boon  v.  Beaver  Valley  Trac.  Co.  (1903), 
204  Pa.  St.  369,  54  Atl.  270;  City  of  Chicago  v.  Hesing 
(1876),  83  HI.  204,  206,  25  Am.  Rep.  378 ;  Schnahle  v.  Provi- 
dence Public  Market  (1902),  24  R.  I.  477,  478,  53  Atl.  634; 
Russell  V.  Wifidsor  Steamboat  Co.  (1900),  126  N.  C.  961, 
969,  36  S.  E.  191;  Wolfe  v.  Great  Northern  B.  Co.  (1890), 
26  L.  Rep.  (Ir.)  548;  Little  Bock,  etc.,  B.  Co.  v.  Barker 
(1882),  39  Ark.  491,  504;  Atchison,  etc.,  B.  Co.  v.  Fajardo 
(1906),  74  Kan.  314,  86  Pac.  301,  6  L.  R.  A.  (N.  S.) 
681,  684;  Union  Pac.  B.  Co.  v.  Dwiden  (1887),  37  Kan.  1, 
14  Pac.  501;  4  Sutherland,  Damages  (3d  ed.)  §§1273,  1274; 
Tiffany,  Death  by  Wrongful  Act  (2d  ed.)  §§164,  165.  In 
the  City  of  Elwood  v.  Addison,  supra,  this  court  said :  * ' The 
complaint  demands  damages  for  the  loss  of  future  services 


MAT  TERM,  1914.  149 

Lake  Erie,  etc.,  R.  Co.  v.  Chrlss — 67  Ind.  App.  145. 

of  the  ehfld  during  his  minority,  and  the  jury  may  estimate 
this  amount  from  the  death  of  the  child,  hisf  relationship  to 
appellee,  his  age,  physical  and  mental  condition  and  ability, 
and  the  condition  of  appellee's  family  with  respect  to  and 
use  for  the  child.  The  measure  of  damages  in  such  a  case 
is  the  value  of  the  child's  services  from  the  time  of  the  death 
until  he  would  have  attained  his  majority  taken  in  connec- 
tion with  his  prospects  in  life,  less  the  cost  of  his  support 
and  maintenance  during  that  period,  including  such  as 
board,  clothing,  schooling  and  medical  attention."  In  New 
York,  etc.,  R.  Co.  v.  Mushnish,  supra,  this  court  said :  *  *  The 
verdict  of  the  jury  allowed  $1,000  damages.  It  is  insisted 
that  this  is  excessive  because  there  was  no  proof  touching 
the  value,  present  and  prospective,  of  the  boy's  services.  It 
was  shown  by  the  evidence  that  the  deceased  was  nearly 
twelve  years  old,  a  healthy  boy,  ordinarily  bright  and  in- 
telligent, who  had  gone  to  school,  learned  to  read,  write  and 
cipher,  was  a  good  boy  to  work  and  helped  do  chores  about 
the  house,  run  errands  and  feed  the  stock.  These  facts,  un- 
der the  authorities,  furnished  sufficient  data  to  enable  the 
jury,  by  the  aid  of  the  ordinary,  every  day  knowledge  pre- 
smnably  common  to  every  man,  to  assess  not  only  nominal 
but  reasonable,  substantial  damages  for  the  loss  of  his  serv- 
ices until  twenty-one." 

Ihl  V.  Forty-Second  St.,  etc.,  B.  Co.,  supra,  is  a  leading 
ease  on  the  subject.  The  suit  was  for  damages  for  the  death 
of  a  child  three  years  and  two  months  old.  The  jury 
awarded  damages  In  the  sum  of  $1,800.  The  question  was 
raised  that  there  was  no  evidence  of  any  pecuniary  loss 
resulting  to  the  next  of  kin,  and  the  New  York  Court  of  Ap- 
peals in  passing  on  the  question  on  page  320  said:  ^'The 
absence  of  proof  of  special  pecuniary  damage  to  the  next  of 
kin  resulting  from  the  death  of  the  child  would  not  have 
justified  the  court  in  nonsuiting  the  plaintiff,  or  in  directing 
the  jury  to  find  only  nominal  damages.  It  was  within  the 
province  of  the  jury,  who  had  before  them  the  parents^  their 
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position  in  life,  the  occupation  of  the  father,  and  the  age 
and  sex  of  the  child,  to  form  an  estimate  of  the  damages  with 
reference  to  the  pecuniary  injury,  present  or  prospective^ 
resulting  to  the  next  of  kin.  Except  in  very  rare  instances, 
it  would  be  impracticable  to  furnish  direct  evidence  of  any 
specific  loss  occasioned  by  the  death  of  a  child  of  such 
tender  years;  and  to  hold  that,  without  such  proof,  the 
plaintiff  could  not  recover,  would,  in  effect,  render  the  stat- 
ute nugatory  in  most  cases  of  this  description.  It  cannot 
be  said,  as  a  matter  of  law  that  there  is  no  x>6cuniary  dam- 
age, in  such  a  case,  or  that  the  expense  of  maintaining  and 
educating  the  child  would  necessarily  exceed  any  pecuniary 
advantage  which  the  parents  could  have  derived  from  his 
services  had  he  lived.  These  calculations  are  for  the  jury, 
and  any  evidence  on  the  subject,  beyond  the  age  and  sex 
of  the  child,  the  circumstances  and  conditions  in  life  of  the 
parents,  or  other  facts  existing  at  the  time  of  the  death  or 
trial,  would  necessarily  be  speculative  and  hypothetical,  and 
would  not  aid  the  jury  in  arriving  at  a  conclusion. '* 

The  English  Court  of  Exchequer  in  Duckworth  v.  John- 
son, supra,  considered  a  case  brought  under  Lord  Campbell's 
Act  (9  and  10  Vict.  C.  93),  involving  damages  for  the  death 
of  a  boy  fourteen  years  of  age.  It  was  shown  that  he  had 
previously  been  employed  for  a  time  at  4a  per  week  but  at 
the  time  of  his  death  he  was  not  employed  or  earning  any 
wages.  It  was  contended  that  no  such  pecuniary  loss  had 
resulted  to  the  plaintiff  by  the  loss  of  his  son  as  to  entitle  hii^ 
to  maintain  the  action.  The  court  by  Justice  Pollock,  C.  B., 
said  on  page  656 :  ^^The  jury  found  that  plaintiff  sustained 
damages  to  the  extent  of  £20.  Can  we  set  aside  that  verdict 
and  enter  it  for  the  defendant?  I  think  not.  There  was 
evidence,  which  very  likely  satisfied  the  jury  as  to  the  matter 
of  profit  and  loss,  quite  apart  from  any  consideration  of 
parental  affection.  It  is  true  that  no  distinct  evidence  was 
given  of  the  value  of  the  boy's  services,  and  the  cost  of 
boarding  and  clothing  him;  but  as  to  that  the  jury  were 
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better  able  to  judge  than  we  are.  •  •  •  It  having  been 
deeided  that  a  reasonable  prospect  of  pecuniary  benefit  may 
be  taken  into  consideration,  it  is  impossible  for  us  to  say 
that  the  jury  were  not  warranted  in  finding  the  verdict 
which  they  have  done. "  Justice  Martin,  B.,  in  the  same  case, 
said:  *'I  am  of  the  same  opinion.  *  *  *  It  was  argued 
that  it  ought  to  have  been  proved  that  the  cost  of  boarding 
and  clothing  the  boy  did  not  exceed  4s.  a  week ;  but  that  was 
a  question  for  the  jury  to  determine." 

The  trial  court  did  not  err  in  the  rulings  complained  of. 
Judgment  afiirmed. 

NoiE.— Reported  In  105  N.  E.  62.  As  to  measure  of  damages 
in  actions  for  causing  the  death  of  a  human  being,  see  12  Am.  St 
375.  As  to  the  measure  of  damages  recoverable  by  a  parent  for  the 
death  of  a  minor  child  by  wrongful  act,  see  Ann.  Cas.  1912  O  68^ 
See,  also^  under  (1)  13  Cyc.  36&;  (2)  13  Cyc  375. 


Yost,  Administrator  v.  Dunk. 

[Na  8,4ia    Filed  November  6,  1014.] 

1.  ExECUTOBS  Aim  ADvnnsTBATOss. — Claims. — Requiring  Claimant 
to  Testifp.— Discretion  of  Court.— Vnder  §526  Burns  1914,  Acts 
1883  p.  102,  relating  to  the  competency  of  witnesses  in  actions 
in  which  executors,  administrators,  heirs  or  devisees  are  parties, 
providing  that  the  court  '*may,  in  its  discretion,  require  any 
party  to  a  suit  or  other  person  to  testify,  and  any  abuse  of 
such  discretion  shall  be  reviewable  on  appeal",  it  is  the  duty  of 
the  court  on  appeal  to  examine  into  the  circumstances  under 
which  the  discretion  was  exercised,  since  there  can  be  no  gen- 
eral rule  for  determining  whether  there  has  been  such  abuse. 
p.  154. 

2.  Executors  and  ADMimsTRATOBS. — Action  on  Claim  Against  Es- 
tate,— Testimonv  of  Claimant, — Discretion  of  Court, — In  an  ao- 
ti<Hi  by  decedent's  daughter  on  a  claim  against  his  estate  for 
services  In  caring  for  him,  where  there  was  evidence  sufficient 
to  remove  the  presumption  that  her  services  were  rendered 
gratuitously,  and  in  view  of  the  fact  that  he  had  property  and 
that  she  was  under  no  greater  moral  obligation  than  his  other 
diildren  to  care  for  him,  a  0(»tract  between  them  could  be  in- 
ferred, the  court  did  Bot  abuse  its  discretion  in  calling  the  claim- 
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ant  as  a  witness,  under  the  provisions  of  §526  Burns  1914,  Acts 
1883  p.  102,  relating  to  the  competency  of  witnesses  in  actions 
in  wMch  executors,  administrators,  eta»  are  parties,   p.  155. 

From  Tippecanoe  Circuit  Court;  Richard  P.  DeHart, 
Judge. 

Action  by  Rachael  Dunk  on  a  claim  for  services  against 
the  estate  of  David  Yost,  deceased.  From  a  judgment  for 
claimant,  Charles  W.  Yost,  administrator,  appeals.  Affirmed. 

Joseph  B.  Boss,  for  appellant. 

Morris  B.  Parks  and  Oeorge  D.  Parks,  for  appellee. 

Shea,  J. — ^Action  by  appellee  upon  the  following  daim 
filed  against  the  estate  of  appellant's  decedent: 

**  Estate  of  David  Yost,  deceased,  to  Rachel  Dunk,  Dr. 
To  board  and  washing,  nursing,  care  and  attention  in 
sickness  and  in  health  of  David  Yost,  from  April,  1902, 
to  the  date  of  his  death,  November  26,  1910,  continu- 
ously, one  hundred  four  (104)  months,  at — Seventeen 
dollars  ($17.00)  per  month $1,768.00 ' ' 

Decedent  was  claimant's  father.  Briefly,  the  evidence 
shows  that  claimant  for  a  few  years  prior  to  her  marriage 
kept  house  for  her  father.  After  her  marriage  she  removed 
to  a  separate  farm  and  there  lived  with  her  husband  until 
nine  years  prior  to  the  death  of  her  father,  when  she,  to- 
gether with  her  husband  Orley  Dunk,  and  their  two  children 
removed  to  his  farm  consisting  of  forty  acres  of  land  situ- 
ated in  Tippecanoe  County,  where  decedent  made  his  home 
in  the  family  up  to  the  time  of  his  death.  Five  years  after 
the  removal  of  claimant  and  family  to  the  farm,  Orley  Dunk 
purchased  and  paid  for  twenty  acres  of  the  farm,  upon 
which  twenty  acres  the  house  was  situated,  the  bam  being 
located  on  the  twenty  acres  retained  by  decedent.  There  is 
evidence  tending  to  show  that  during  said  period  of  time 
Orley  Dunk  paid  grain  rent  for  the  use  of  said  land.  There 
does  not  appear  to  be  any  evidence  to  show  that  decedent 
paid  anything  for  the  board,  care  and  attention  given  him 
during  said  period.   At  the  time  of  his  death  he  was  seventy- 
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eight  years  old,  and  during  the  time  that  claimant's  family 
lived  upon  the  f  arm,  he  was  unable  to  do  hard  manual  labor, 
being  in  feeble  health,  and  was  at  intervals  under  the  care 
and  attention  of  a  physician.  He  did  light  work  such  as 
splitting  wood  and  kindling  and  cultivating  the  garden.  He 
did  nothing  in  the  way  of  plowing,  seeding  or  harvesting 
the  crop.  The  evidence  is  undisputed  that  claimant  was 
kind,  patient  and  careful  with  her  father,  and  gave  him 
sach  attention  as  a  man  in  his  condition  of  health  required, 
doing  cooking,  washing  and  aU  her  household  work.  Six 
disinterested  witnesses  testified  to  conversations  with  de- 
cedent which  are  here  set  out:  Henry  Heddrich  testified 
that  decedent  stated  to  him:  ''I  am  helpless  and  sleep  as 
long  as  I  care  to.  I  am  lots  of  trouble,  and  I  expect  to  pay 
for  it  I  have  20  acres  here  (he  pointed  to  the  right,  we 
were  facing  to  the  east)  that  belongs  to  my  daughter  and 
Mr.  Dunk  at  the  end  of  my  life  to  pay  for  my  trouble." 
Wnbert  Landis  testified  that  in  speaking  of  a  cistern  wit- 
ness was  making  decedent  said:  '^ It  is  all  right  for  me  as 
long  as  I  live,  bat  of  course  after  I  die  then  it  will  go  to 
my  daughter  Rachel  and  Orley  for  the  keeping  of  me  while 
I  have  been  staying  with  them."  Philip  Yost  testified  that 
decedent  in  speaking  of  appellee  and  her  care  for  him  said 
that  ^'he  (decedent)  intended  after  he  was  through  with 
what  little  he  had — ^he  intended  for  her  (appellee)  to  have 
it  He  said  she  had  earned  it ;  she  had  earned  what  he  had 
left,  and  he  intended  for  her  to  have  it ;  he  had  been  sick 
a  great  deal  and  she  had  given  him  good  care."  Harry  W. 
Turnipseed  testified  that  decedent  said  to  him:  ''I  am  get- 
ting old  and  feeble.  I  stay  up  here  with  Orley 's.  I  have 
made  my  home  with  them.  I  calculate  for  Rachel  to  have 
the  other  twenty  acres  when  I  am  through  with  it."  John 
H.  Miller  testified  that  in  a  conversation  with  decedent  a 
short  time  before  his  death,  decedent  said  ^Hhat  he  had  made 
that  his  home,  and  that  he  had  been  some  trouble  to  the 
family  and  some  expense  and  he  felt  like  they  ought  to  have 
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this  land  for  that  trouble.  •  •  •  He  said  that  he  felt 
like  he  owed  it  to  her,  or  something  to  that  effect.  I  think 
that  was  the  words.  That  he  owed  them  that  much. ' '  Mar- 
garet A.  Miller  who  had  known  decedent  many  years  testified 
as  follows:  ^^He  said  that  he  wanted  Rachael  to  have  this 
farm  for  taking  care  of  him,  and  he  asked  us  if  we  thought 
it  would  be  necessary  to  make  a  will  in  order  that  she  get 
this  property  and  we  said  that  we  thought  it  would  probably 
be  necessary  to  make  her  sure  of  the  property,  and  he  said : 
^Well  I  am  coming  to  town  some  of  these  days  and  have  a 
will  made  up  and  will  this  property  to  her  for  taking  care 
of  me\" 

There  was  a  trial  by  jury  and  judgment  for  appellee  for 
the  amount  of  her  claim.  The  only  error  assigned  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  The  rea- 
sons therefor  are  as  follows:  (1)  That  there  was  an  abuse 
of  judicial  discretion  in  calling  appellee  on  the  trial  of  said 
cause  before  the  jury  to  testify  in  her  own  behalf.  (2)  That 
the  verdict  of  the  jury  was  not  sustained  by  sufficient  evi- 
dence. (3)  That  the  verdict  of  the  jury  was  contrary  to  law. 
(4)  Error  in  admitting  certain  testimony  of  appellee. 

The  statute  specially  provides  that  the  court  may,  at  its 
discretion  call  an  interested  witness  and  require  him  to  tes- 
tify.   It  is  rightly  insisted  that  this  is  a  legal  discre- 

1.  tion  to  be  exercised  with  care.  Section  526  Burns 
1914,  Acts  1883  p.  102,  provides  that  in  cases  of  this 
kind  the  court  *'may,  in  its  discretion,  require  any  party  to 
a  suit  or  other  person  to  testify,  and  any  abuse  of  such  dis- 
cretion shall  be  reviewable  on  appeal."  Prior  to  the  enact- 
ment of  this  statute  (Acts  1883  p.  102)  the  action  of  the 
court  in  exercising  the  discretion  of  requiring  a  party  to 
testify  in  such  cases  was  not  subject  to  review.  The  statute 
as  it  now  reads,  makes  it  the  duty  of  the  court  on  appeal  to 
examine  into  the  circumstances  under  which  the  discretion 
was  exercised.  It  has  been  repeatedly  held  that  every  case 
where  the  discretion  is  so  exercised  must  be  determined  on 
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its  own  merits,  and  upon  the  facts  as  shown,  and  no  general 
rule  can  be  laid  down  which  would  be  applicable  to  all  cases. 
Dearing  v.  Coulson  (1911),  48  Ind.  App.  414,  96  N.  E.  9; 
Tdbott  V.  Barler  (1894),  11  Ind.  App.  1,  12,  38  N.  E.  487, 
54  Am.  St.  491;  Willitts  v.  Schuyler  (1891),  3  Ind.  App. 
118,  29  N.  E.  273;  Forgerson  v.  Smith  (1885),  104  Ind.  246, 
3  N.  E.  866.  While  the  opinion  in  Dearing  v.  Coulson,  supra, 
does  not  disclose  blood  relationship  between  the  parties,  it 
does  disclose  that  claimant  lived  in  the  family  as  house- 
keeper, and  the  other  facts  stated  in  the  case  are  quite  sim- 
ilar to  the  facts  as  disclosed  by  the  evidence  in  the  case  under 
consideration,  for  instance,  one  witness  testified  that  she  was 
in  the  home  of  testatrix  eight  weeks  after  appellee  com- 
menced work,  and  that  testatrix,  in  speaking  of  appellee  and 
of  her  excellent  qualities  as  a  housekeeper  said  to  the  witness 
that  she  intended  "to  will  her  (appellee)  ten  acres,  includ- 
ing the  orchard^  house  and  barn",  for  doing  her  work.  The 
eoort  said:  "While  this  is  not  absolute  proof  of  an  agree- 
ment, it  is  a  strong  circumstance  indicating  that  such  agree- 
ment had  been  made,  and  we  think  warranted  the  court  in 
requiring  appellee  to  give  her  version  of  the  contract.  If 
there  was  anything  in  the  testimony  of  appellee,  or  in  her 
maimer  of  testifying,  that  raised  a  doubt  as  to  her  candor 
and  truthfulness,  the  court  would  naturally  exclude  her 
evidence  from  consideration.'* 

The  evidence  in  the  case  at  bar  was  very  much  stronger 
than  the  evidence  in  the  case  of  Dearing  v.  Coulson,  supra. 
While,  as  stated  in  the  case  of  Dearing  v.  Coulson, 
2.    supra,  this  evidence  is  not  absolute  proof  of  an  agree- 
ment existing  between  decedent  and  appellee,  which, 
it  is  correctly  urged  by  appellant  must  be  shown  before  there 
can  be  a  recovery,  and  must  be  fairly  inferable  from  the 
evidence  before  the  claimant  could  be  called  as  a  witness 
without  an  abuse  of  discretion,  the  repeated  statements  of 
decedent  that  he  intended  to  pay  claimant  for  her  work ;  that 
he  intended  to  will  her  the  twenty  acres  of  land  in  ques- 
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tion,  and  especially  the  statement  that  he  owed  his  daughter 
that  amount  for  her  care  and  attention  to  him,  which  im- 
plies a  meeting  of  the  minds  of  the  parties,  taken  in  connec- 
tion with  the  fact  that  he  was  old  and  feeble,  unable  to  do 
hard  manual  labor,  that  he  needed  and  received  special  at- 
tention from  his  daughter,  both  in  health  and  sickness,  for 
which  he  paid  nothing,  is  sufficient  to  remove  the  presump- 
tion that  the  daughter's  services  were  rendered  gratuitously. 
Decedent  had  property  out  of  which  he  could  pay  for  his 
care.  This  daughter  was  under  no  higher  moral  obligation 
to  care  for  her  father  under  such  circumstances  than  his 
other  children,  who  are  resisting  this  claim.  It  is  not  rea- 
sonable to  suppose  that  decedent  intended  that  his  daughter 
should  go  unrewarded,  nor  that  the  claimant  had  any  other 
expectation  than  that  she  would  be  paid,  however  strong 
might  be  her  affection  for  her  father.  Under  such  evidence, 
a  contract  between  the  parties  could  well  be  inferred,  and 
the  court  did  not  abuse  its  discretion  in  calling  claimant  as 
a  witness.  Williams  v.  Resener  (1900),  25  Ind.  App.  132, 
56  N.  E.  857;  Stewart  v.  Small  (1894),  11  Ind.  App.  100,  38 
N.  E.  826 ;  Hill  v.  Hill  (1889) ,  121  Ind.  255,  261,  23  N.  E.  87. 
In  the  case  of  Myers  v.  Manlove  (1913),  53  Ind.  App.  327, 
101  N.  E.  660,  the  court  said  that  the  action  of  the  trial 
court  in  exercising  the  discretion  provided  by  statute  must 
depend  upon  the  particular  facts  in  each  case.  ^'This  we 
regard  as  the  correct  rule  in  determining  whether  the  cou^t 
in  any  case  is  justified  in  exercising  the  discretion  given  by 
the  statute.  It  is  not  an  arbitrary  privilege  granted  the  trial 
court,  but  nevertheless  the  statute  is  to  be  reasonably  con- 
strued and  applied  to  meet  the  particular  ends  of  justice  it 
was  intended  to  subserve.  The  trial  court  sees  the  witnesses, 
and  has  a  better  opportunity  to  draw  correct  inferences  from 
the  testimony  than  a  court  of  appellate  jurisdiction." 
This  we  regard  as  the  true  rule,  and  when  this  standard  is 
applied  to  the  facts  in  this  case,  we  think  there  was  no  abuse 
of  the  trial  court's  discretion  in  requiring  claimant  to  testify. 
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Many  cases  are  cited  and  analyzed  by  appellant's  learned 
connsel  in  an  able  brief ,  in  an  effort  to  show  that  there  was 
an  abuse  of  discretion.  No  good  purpose  could  be  subserved 
by  reyiewing  said  cases,  as  we  adhere  to  the  rule  as  above 
announced,  which  is  peculiarly  applicable  to  the  facts  in 
this  case. 

It  follows  that  the  other  reasons  assigned  in  support  of 
the  motion  for  a  new  trial  are  not  well  taken.  No  error  ap- 
pears in  the  record.    Judgment  affirmed. 

Note.— Reported  in  106  N.  B.  644.  See,  also,  under  (1,  2)  40 
Ore.  2339. 


English  t;.  English. 

[No.  8,414.    *lled  November  6,  1914.] 

Afral. — -JSeoordw  —  Motion  for  New  Trial,  —  Failure  to  Show 
fQ4mg  of  Motion, — Where  the  only  error  assigned  was  in  the 
orerraling  of  a  motion  for  new  trial,  and  the  only  showing  in 
the  record  with  reference  to  such  motion  was  the  recital  of  the 
orerrullng  of  such  motion  and  that  an  exception  was  taken, 
there  was  no  showing  as  to  the  filing  of  such  motion  sufficient 
to  present  any  question. 

Prom  Pike  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  George  English  against  Alice  English.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.  Appeal 
dismissed. 

tHy  <fe  Com,  for  appellant. 
^arry  W.  Carpenter,  for  appellee. 

HoTTELy  J. — ^This  is  an  appeal  from  a  judgment  against 
appellant  in  an  action  for  divorce  brought  by  him.  Appel- 
lant assigns  as  error  the  overruling  of  his  motion  for  new 
trial  The  transcript  of  the  record  filed  in  this  court  does 
not  contain  any  record  entry  of  the  filing  of  such  motion. 
It  shows  that  the  finding  and  judgment  was  rendered  De- 
cember 11, 1911,  being  the  25th  judicial  day  of  the  Novem- 
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ber  term,  1911,  of  the  Pike  Circuit  Court ;  that  on  March  1, 
1912,  being  the  23rd  judicial  day  of  the  February  term  of 
said  court,  the  cause  was  continued.  It  then  shows  the  fol- 
lowing entry:  **And  afterwards  to  wit,  on  the  27th  day  of 
April,  1912,  being  the  6th  judicial  day  of  the  April  term, 
1912,  of  the  Pike  Circuit  Court  •  •  •  the  following 
proceedings  were  had:  •  •  •  Comes  now  the  parties 
and  the  court  having  been  duly  advised  on  the  motion  here- 
tofore filed  for  a  new  trial  of  this  cause  which  motion  is  in 
words  and  figures  as  follows  to  wit:  (The  motion  is  here 
set  out),  overrules  said  motion  to  which  ruling  of  the  court 
the  plaintiff  excepts.'* 

Nothing  appears  from  the  record  showing  the  filing  of 
said  motion,  except  the  recital  in  the  entry  just  quoted. 
Assuming  without  deciding  that  such  a  recital  is  sufficient 
to  show  a  filing  of  such  motion,  the  entry  fails  to  show  the 
time  of  its  filing.  So  far  as  the  record  discloses  the  motion 
may  have  been  filed  too  late  and  for  this  reason  overruled. 

It  follows  that  no  question  is  presented  by  the  record,  and 
the  appeal  is  therefore  dismissed. 

NoTB.~Reported  in  106  N.  E.  643.    See,  also^  2  Cyc.  1052. 


Teegarden  et  al.  v.  Ristine. 

[No.  8,890.    Filed  November  6,  1914.] 

1.  Attobnet  and  Client. — Transactions  Between^ — Constructive 
Fraud. — Fiduciary  Relations, — Where  defendant,  who  was  at- 
torney for  plaintiff,  a  widow  Inexperienced  In  bnslness.  In  the 
settlement  of  her  husband's  estate  and  In  a  partition  of  his  real 
estate,  and  was  her  agent  to  sell  her  interest  after  partition, 
which  was  then  worth  $1,690,  falsely  represented  that  unless 
some  disposition  was  made,  a  mortgage  thereon  would  be  fore- 
closed, and  that  Judgments  would  be  taken  against  her,  and 
advised  her  to  sell  It,  and  offered  to  purchase  it  for  $1,100,  repre- 
senting that  it  was  worth  no  more,  in  reliance  upon  which  plain- 
tiff executed  a  deed  to  his  wife,  there  was  a  breach  of  duty 
which,  even  though  without  fraudulent  intent,  amounted  to  a 
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coQstmctive  fraud,  and  gave  to  plaintiff  a  right  of  action  to  set 
aside  the  conveyance,    pp.  162, 163, 165. 

2.  Attohney  and  Client. — Transiictions  Bettceeru — Constructive 
Fraud, — Parties  Liable. — In  an  action  against  an  attorney  and 
ids  wife  to  set  aside  a  conveyance  to  his  wife  procared  under 
circumstances  amounting  to  constructive  fraud  on  the  part  of 
such  attorney,  the  finding  showing  such  fraud  on  his  part  and 
that  his  wife  had  no  knowledge  of  the  transaction  and  paid  no 
consideration  for  the  real  estate,  was  sufficient  to  sustain  the 
action  against  her,  since  the  fact  that  she  was  not  knowingly 
a  party  to  the  transaction  could  not  serve  to  cut  <rff  plaintifTs 
right  to  recover,    p.  163. 

3.  Contracts. — Action. — Burden  of  Proof, — ^Where  a  confidential 
relation  is  shown  to  exist  and  it  is  claimed  that  the  party  oc- 
cupying the  superior  position  has  gained  a  substantial  advantage 
by  his  dealing  with  the  other,  the  one  of  the  superior  position 
has  the  burden  of  establishing  that  he  acted  in  perfect  good 
faith,  gave  the  other  full  and  accurate  information,  took  no 
advantage  of  his  knowledge  or  influence  over  him,  and  that  the 
contract  was  fair,  equitable,  voluntary  and  well  understood. 
p.  164. 

4.  Teial. — ConcluMons  of  Law. — Exceptions. — Effect. — ^Exceptions 
to  conclusions  of  law  amount  to  an  admission  that  the  facts  are 
folly  and  correctly  found  within  the  issues,    p.  165. 

From  Fountain  Circuit  Court ;  7.  E.  Schoanover,  Judge. 

Action  hy  Edna  M.  Bistine  against  Alice  Teegarden  and 
another.  From  a  judgment  for  plaintiff,  the  defendants 
appeaL    Affirmed. 

y.  E.  Livengood,  for  appellants. 
Fred  8.  Pumell,  for  appellee. 

Felt,  C.  J. — This  is  a  suit  to  set  aside  a  conveyance  of 
real  estate.  The  complaint  is  in  one  paragraph  and  charges 
in  substance  that  on  December  27,  1911,  appellee  was  the 
owner  of  26  acres  of  real  estate,  describing  it ;  that  appellee 
was  a  widow,  ignorant  and  unlearned  in  business  affairs 
and  especially  so  in  matters  of  a  legal  nature;  that  Noah 
M.  Teegarden,  one  of  the  appellants  herein  named  was  a 
practicing  attorney  at  law  and  a  real  estate  agent  and  appel- 
lant, Alice  Teegarden,  was  his  wife ;  that  after  the  death  cf 
appellee's  husband  she  had  employed  Noah  M.  Teegarden 
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to  act  as  her  attorney  in  the  settlement  of  her  husband's 
estate,  and  in  other  matters ;  that  she  had  implicit  confidence 
in  his  integrity  and  reUed  upon  him  as  her  attorney  and 
sole  legal  adviser;  that  said  Noah  M.  was  for  a  long  time 
prior  to  June  27,  1911,  engaged  in  the  business  of  selling 
and  trading  real  estate  on  commission;  that  prior  to  said 
date  appellee  placed  her  said  land  in  his  hands,  as  such 
agent,  for  sale  and  he  advertised  it  and  undertook  to  sell 
it;  that  while  he  was  acting  as  such  agent  he  induced  the 
appellee  to  execute  a  deed  for  said  real  estate  to  the  ap- 
pellant, Alice  M.  Teegarden,  his  wife ;  that  said  appellant, 
Noah  M.,  represented  to  appellee  that  a  certain  mortgage 
on  her  property  was  about  to  be  foreclosed,  and  that  cer- 
tain of  her  creditors  were  about  to  file  suits  and  take  judg- 
ments against  her;  that  unless  she  made  some  immediate 
disposition  of  her  property,  or  immediately  raised  sufficient 
funds  with  which  to  pay  her  indebtedness,  all  of  her  in- 
terest in  and  to  said  property  would  be  lost;  that  she  had 
no  other  property  with  which  to  pay  her  debts;  that  by 
reason  of  the  relation  of  attorney  and  client  which  existed 
between  her  and  said  Noah  M.,  she  believed  his  statements 
to  be  true  and  that  it  was  necessary  to  immediately  dis- 
pose of  her  property;  that  she  then  asked  said  Noah  M. 
what  she  should  do,  and  he  advised  her  to  sell  said  real 
estate,  which  she  agreed  to  do;  that  said  Noah  M.  then 
informed  her,  that  he  would  purchase  it  and  would  assume 
the  mortgage  against  the  land  in  the  sum  of  $600  and  pay 
her  the  sum  of  $500  in  cash;  that  he  represented  to  her 
that  her  property  w&s  not  worth  more  than  $1,100  and  that 
she  would  be  making  a  good  sale  to  sell  it  at  that  price; 
that  she  relied  on  his  statements  and  advice  and  believing 
that  said  property  was  not  actually  worth  more  than  $1,100, 
and  trusting  in  him  as  her  attorney,  informed  him  that  if 
he  thought  best,  she  would  close  the  transaction  suggested 
by  him;  that  said  Noah  M.  requested  appellee  to  remain 
in  the  office  until  he  could  get  the  $500,  and  he  soon  ob* 
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tained  the  money  and  after  deducting  the  amount  of  a 
certain  note  therefrom  paid  the  remainder  to  appellee ;  that 
he  then  prepared  a  warranty  deed,  which  he  presented  to 
her  to  sign,  and  she  then  discovered  that  appellant,  Alice 
Teegarden,  was  named  therein  as  grantee  instead  of  appel- 
lant, Noah  M. ;  that  the  consideration  therefor  was  paid  and 
delivered  by  said  Noah  M.;  that  on  the  evening  of  said 
day  she  learned  that  the  statements  and  representations  of 
said  Xoah  M.  were  false  and  that  she  was  not  in  fact  in 
danger  of  losing  her  property;  that  on  the  next  morning 
she  eaUed  at  his  office  and  notified  him  that  she  would  not 
be  bound  by  such  deed  and  tendered  back  the  purchase 
price  and  demanded  a  return  of  her  deed  and  was  informed 
by  appellant,  Noah  M.  that  he  had  caused  the  same  to  be 
recorded;  that  she  caused  a  deed  to  be  prepared  reconvey- 
ing  said  land  to  her  and  requested  appellants  to  execute  the 
same  and  they  refused  so  to  do;  that  she  kept  her  tender 
of  money  good  by  paying  the  amount  to  the  clerk  of  the 
court  for  the  use  of  appellants;  that  she  was  induced  to 
execute  said  deed  by  the  false  and  fraudulent  statements 
of  said  appellant ;  that  the  same  were  false  and  fraudulent 
and  were  made  by  said  Noah  M.  Teegarden  for  the  purpose 
of  inducing  appellee  to  dispose  of  her  land  at  a  sacrifice 
and  for  less  than  its  true  value;  that  the  land  so  conveyed 
by  her  was  reasonably  worth  $1,700. 

A  separate  demurrer  to  the  complaint  by  each  of  said 
appellants  was  overruled  and  an  answer  filed  in  general 
denial.  One  Harriett  P.  Hayes  filed  an  intervening  peti- 
tion alleging  that  she  was  interested  in  the  suit  by  reason 
of  a  mortgage  held  by  her  on  the  real  estate,  and  asked 
that  her  interest  be  protected.  The  cause  was  submitted  to 
the  court  for  trial  without  a  jury  and  on  request  the  court 
made  a  special  finding  of  facts.  The  conclusions  of  law 
were  in  favor  of  appellee  and  said  Harriett  F.  Hayes.  Ap- 
pellants excepted  to  the  conclusions  of  law  and  filed  a  motion 
Vol.  57—11 
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for  a  new  trial  which  was  overruled.  Judgment  was  duly 
rendered  on  the  conclusions  of  law  in  favor  of  appellee. 

Appellants  contend  that  the  complaint  is  insufficient  on 
the  ground  of  fraud,  hut  have  failed  to  set  out  the  de- 
murrers, or  the  substance  thereof  in  their  briefs.  How- 
ever, the  same  questions  which  are  sought  to  be  presented 
on  the  demurrers,  arise  on  the  exceptions  to  the  conclusions 
of  law.  The  only  questions  properly  presented  and  not 
waived  relate  to  the  correctness  of  the  conclusions  of  law 
and  more  particularly  to  the  conclusions  that  said  deed  is 
void  and  should  be  set  aside;  that  plaintiff's  title  be  quieted 
and  that  she  recover  costs.  The  court  found  the  facts  to 
be  substantially  as  alleged  in  the  complaint,  and  for  that 
reason  it  will  not  be  necessary  to  set  them  out  in  detail. 

The  finding  shows  that  appellant  Noah  M.  Teegarden  was 

an  attorney  and  real  estate  agent ;  that  he  was  the  attorney 

of  appellee  in  the  settlement  of  her  husband's  estate 

1.  in  which  she  acted  as  administratrix,  and  he  also 
represented  her  in  the  partition  of  the  real  estate 
of  which  her  husband  died  seized;  that  after  the  partition, 
appellee  placed  her  portion  of  said  real  estate  in  the  hands 
of  Noah  M.  Teegarden  as  her  agent,  to  sell,  and  he  was 
her  agent  for  that  purpose  up  to  and  including  December 
27,  1911,  the  day  on  which  the  deed  was  made  as  alleged 
in  the  complaint ;  that  appellee  was  a  woman  of  very  limited 
knowledge  of  business  matters;  that  said  real  estate  was 
on  said  day  worth  $1,690;  that  appellant,  Alice  Teegarden, 
had  no  knowledge  of  the  transaction  and  paid  no  considera- 
tion for  said  real  estate;  **That  plaintiff  relied  upon  and 
believed  the  statements  made  to  her  by  said  defendant,  Noah 
M.  Teegarden,  but  for  which  she  would  not  have  executed 
the  deed";  *'That  the  conduct  and  actions  of  defendant, 
Noah  M.  Teegarden,  was  and  is  a  fraud  upon  plaintiff  and 
is  a  fraud  upon  plaintiff's  rights." 

The  objections  urged  to  the  conclusions  of  law  by  ap- 
pellants are  that  the  finding  is  insufficient  to  show  action- 
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able  fraud  against  either  of  them;  that  the  finding  that 
appellant,  Noah  M.  Teegarden,  perpetrated  a  fraud  upon 
appellee  is  an  ultimate  fact  and  must  be  disregarded  be- 
cause the  primary  facts  negative  the  same ;  that  no  fraud 
is  found  against  Alice  Teegarden,  nor  does  it  appear  that 
her  husband  acted  as  her  agent ;  that  it  is  not  found  that 
appellee  was  ignorant  of  the  truth  of  the  representations 

by  which  it  is  alleged  she  was  deceived.    The  finding 
2.    that  appellant,  Alice  Teegarden,  had  no  knowledge 

of  the  transaction  and  paid  no  consideration  what- 
ever for  the  conveyance  to  her,  is  sufficient,  if  a  case  is 
made  out  against  her  coappellant,  for  the  transaction  is 
clearly  shown  to  have  been  between  appellee,  and  Noah  M. 
Teegarden.  If  he  had  in  fact  defrauded  appellee,  on  the 
facts  of  this  case,  he  could  not  cut  off  her  right  to  a  re- 
covery by  causing  the  conveyance  to  be  made  to  his  wife  who 
was  not  knowingly  a  party  to  the  transaction  and  who  was 
named  as  grantee  in  the  deed  under  the  circumstances  al- 
leged and  found  by  the  court. 

The  court's  first  conclusion  of  law  is  that  the  deed  in 
question  ''is  void  and  should  be  set  aside,  and  that  the  title 

of  plaintiff  in  and  to  said  land,  as  against  both  de- 
1.    fendants,  be  quieted."    On  the  facts  found  it  is  not 

essential  to  the  correctness  of  this  conclusion  of  law, 
that  the  finding  contain  every  fact  essential  to  the  ordinary 
ease  of  fraud  where  the  parties  do  not  sustain  any  confi- 
dential or  fiduciary  relation  to  each  other.  The  finding 
shows  that  appellee  had  employed  appellant,  Noah  M.  Tee- 
garden, as  her  attorney,  and  as  her  agent  to  sell  her  real 
estate,  and  that  at  least  the  latter  relation  continued  up 
to  the  time  of  the  conveyance  in  controversy.  It  also  shows 
that  she  was  inexperienced,  and  ignorant  of  the  ways  of 
business  and  trusted  and  relied  upon  appellant,  Noah  M. 
Teegarden,  for  advice  and  guidance;  that  he  obtained  a 
substantial  advantage  in  the  deal  amounting  to  about  $600 ; 
that  within  a  few  hours  after  the  transaction  she  learned 
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that  she  had  been  deceived  and  had  been  induced  by  naid 
appellant  to  convey  her  property  when  there  was  no  im- 
mediate necessity  for  so  doing;  that  she  tendered  back  the 
consideration  received  by  her,  kept  the  tender  good,  and 
demanded  a  reconveyance  to  her  of  the  real  estate  which 
was  refused  by  appellants.  Any  breach  of  a  duty  arising 
from  a  confidential  or  fiduciary  relation  whereby  the  party 
occupying  the  superior  position,  gains  an  advantage  at  the 
expense  of  any  one  to  whom  he  owes  a  duty,  even  though  it 
be  in  the  absence  of  any  fraudulent  intent,  amounts  to  a 
constructive  fraud  which  gives  the  party  injured  by  such 
breach  of  duty  a  right  of  action.  Oorham  v.  Oorkam  (1913), 
54  Ind.  App.  408,  103  N.  E.  16;  Keys  v.  McDowell  (1913), 
54  Ind.  App.  263,  100  N.  E.  385;  McCord  v.  Bright  (1909), 
44  Ind.  App.  275,  287,  87  N.  B.  654 ;  Huffman  v.  Huffman 
(1905),  35  Ind.  App.  643,  645,  73  N.  E.  1096.    Where  the 

relation  of  attorney  and  client,  principal  and  agent, 
3.    or  other  confidential  relation  is  shown  to  exist  and  it 

is  claimed  that  the  party  occupying  the  superior  po- 
sition has  dealt  with  the  one  to  whom  he  owes  a  duty  arising 
out  of  such  relation,  and  has  gained  a  substantial  advantage 
thereby,  the  burden  is  upon  the  one  who  holds  such  superior 
position  of  establishing  that  he  acted  in  perfect  good  faith, 
gave  the  other  party  full  and  accurate  information  possessed 
by  him,  took  no  advantage  of  his  knowledge,  or  influence 
over  the  other  party,  and  that  the  contract  or  transaction 
was  fair,  equitable,  voluntary  and  well  understood.  Pom- 
eroy  v.  Wimsr  (1906),  167  Ind.  440,  447,  78  N.  B.  233,  79 
N.  E.  446 ;  McCord  v.  Bright,  supra,  288 ;  Rochester  v.  Lev- 
ering (1886),  104  Ind.  562,  568,  4  N.  E.  203;  French  v.  Cun- 
ningham (1898),  149  Ind.  632,  637,  49  N.  E.  797;  Wain- 
Wright  v.  Smith  (1886),  106  Ind.  239,  242,  6  N.  E.  333; 
Huffman  v.  Huffman,  supra,  646;  Fountain  Coal  Co.  v. 
Phelps  (1884),  95  Ind.  271,  275;  Shirk  v.  Neihle  (1901), 
156  Ind.  66,  71,  59  N.  B.  281,  83  Am  St.  150.    In  Rochester 
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V.  Levering,  supra,  568,  Mitchell,  C.  J.,  in  speaking  of  con- 
fidential relations  said :  ' '  While  a  transaction  of  the  charac- 
ter disclosed  is  not  necessarily  voidable  at  the  election  of  the 
principal,  a  court  of  equity,  upon  grounds  of  public  policy, 
will,  nevertheless,  subject  it  to  the  severest  scrutiny.  Its 
purpose  will  be  to  see  that  the  agent,  by  reason  of  the  con- 
fidence reposed  in  him  by  the  principal,  secures  to  himself 
no  advantage  from  the  contract  When  the  transaction  is 
seasonably  challenged,  a  presumption  of  its  invalidity  arises, 
and  the  agent  then  assumes  the  burden  of  making  it  affirm- 
atively appear  that  he  dealt  fairly,  and  in  the  richest  of 
faith  imparted  to  his  principal  all  the  information  concern- 
ing the  property,  possessed  by  him.  The  confidential  rela- 
tion and  the  transaction  having  been  shown,  the  onns  is 
upon  the  agent  to  show  that  the  bargain  was  fair  and  equi- 
table, that  he  gave  all  the  advice  within  his  knowledge  per- 
taining to  the  subject  of  the  sale  and  the  value  of  the  prop- 
erty, and  that  there  was  no  suppression  or  concealment 
which  might  have  influenced  the  conduct  of  the  principal." 
In  this  case,  appellant,  Noah  M.  Teegarden,  not  only  failed 
to  obtain  a  finding  in  his  favor  as  to  the  character  of  the 

transaction,  but  the  finding  is  clearly  to  the  effect 
1.    that  he  took  advantage  of  his  superior  position,  did 

not  deal  fairly  and  openly  with  his  principal  and 
gained  a  substantial  advantage  by  the  transaction.  Under 
the  rules  of  law  above  announced,  it  is  clear  that  the  pri- 
mary facts  found  by  the  court  when  fairly  construed  sup- 
port the  ultimate  or  inferential  fact  stated  in  the  finding, 
that  the  conduct  of  Noah  M.  Teegarden  in  the  transaction 
was  a  fraud  upon  appellee.  The  wording  of  the  finding 
might  be  improved  but  it  contains  facts  sufficient  to  sustain 

the  conclusions  of  law.  By  excepting  to  the  conclu- 
4.    dons  of  law  appellants  concede  that  the  facts  are 

fully  and  correctly  found  within  the  issues.  Other 
questions  suggested  are  not  of  controlling  effect. 
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We  find  no  reversible  error.    Judgment  affirmed. 
Ibach,  P.  J.,  Lairy,  Caldwell,  Hottel  and  Shea,  JJ.,  concur. 

Note. — Reported  In  106  N.  E.  641.  As  to  contracts  between  at- 
torney and  client,  see  83  Am.  St.  159.  For  a  discussion  of  the 
burden  of  proof  as  to  the  good  faith  of  the  transaction  in  the  case 
of  an  assignment  or  conveyance  by  a  client  to  his  attorney,  see 
18  Ann.  Cas.  123.  See,  also,  under  (1)  4  Cyc.  962;  (3)  9  Cyc. 
456 ;  (4)  38  Cyc.  1990. 


City  of  Portland  v.  Indianapolis  Mortar 

AND  Fuel  Company. 

[No.  8.451.    FUed  November  17, 1914.] 

1.  Mechanics'  Liens. — Discharge, — Purchase  of  Property  by  Mu^ 
nMpal  Corporation. — A  valid  mechanic's  lien  is  not  discharged 
by  the  subsequent  purchase  of  the  property  by  a  municipal  cor- 
I)oration,  and  its  enforcement  can  not  be  defeated  on  the  ground 
that  such  lien  may  not  be  acquired  upon  the  property  of  a 
mimicipal  corporation,    p.  170. 

2.  Mechanics'  Liens. — Enforcement, — Complaint, — Construction. — 
A  complaint  to  enforce  a  mechanic's  lien,  alleging  that  one  of 
the  defendants,  a  city,  owned  a  waterworks  and  electric  plant 
housed  in  a  brick  building  owned  by  it  and  situated  on  real 
estate  owned  by  it,  that  it  entered  Into  a  contract  with  a  co- 
defendant  by  which  the  latter  agreed  to  Install  in  such  buUding 
a  power  plant,  consisting  of  engines,  boilers,  feed  pumps,  etc, 
to  be  erected  on  foundations  to  be  furnished  by  defendant  city, 
and  to  lease  such  power  plant  to  the  city  for  a  term  of  two 
years  with  an  option  to  purchase,  that  plaintiff  furnished  mate- 
rial used  in  installing  such  power  plant,  that  at  the  time  such 
material  was  furnished  and  used  the  city  was  the  owner  of  the 
real  estate  ''and  buildings*',  and  its  codefendant  was  the  owner 
of  the  machinery,  boilers,  engines,  equipment,  "and  building'% 
and  that  they  were  to  remain  the  property  of  such  codefendant 
until  purchased  by  the  city,  and  that  the  city  thereafter  pur- 
chased same  with  full  knowledge  of  plaintifiTs  lien,  can  not  be 
fairly  construed  as  alleging  that  the  city's  codefendant  had 
acquired  an  interest  in  the  building,  or  in  the  real  estate  on 
which  it  was  located,  against  which  a  mechanic's  lien  could  be 
acquired,    p.  170. 

3.  Mechanics'  Liens. — Property  Subject. — Property  of  Municipal 
Corporation^ — ^An  agreement  by  a  manufacturing  company  to  in- 
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stall  a  power  plant,  consisting  of  boilers,  engines,  etc.,  in  a 
building  owned  by  a  city  and  situated  on  real  estate  owned  by 
it,  and  to  lease  such  plant  to  the  city  for  a  period  of  two  years 
with  option  to  purchase,  and  with  the  right  in  such  company  to 
remore  the  property  at  the  end  of  two  years,  if  it  was  not  pur- 
chased, the  title  to  remain  in  the' company  unless  purchased, 
was  in  effect  merely  a  conditional  sale  of  the  property  to  the 
dty,  and  created  in  the  company  no  interest  in  the  building  or 
plant  against  which  a  mechanic's  lien  could  be  acquired  by  <aie 
fkunishing  material  to  such  company,    pp,  171, 173. 

4.  MBCHAincs'  Liens. — Nature  of  Lien. — statutory  Origin. — ^The 
right  to  a  lien  for  materials  furnished  is  purely  of  statutory 
origin,  and  the  lien  must  be  acquired  and  enforced,  if  at  all,  in 
pursuance  of  the  proYlsi<ms  of  the  statute,    p.  171. 

5»  Mkhanics'  Liens. — Property  Suhject. — Separate  Parts  of  Build- 
ing or  Articles  Therein. — ^Under  the  proyisions  of  §8295  Burns 
1906,  Acts  1899  p.  569,  providing  for  liens  in  favor  of  material- 
men, eta,  the  lien  given  is  upon  the  building  or  other  structure 
erected,  repaired,,  or  altered,  for  which  the  material  was  fur- 
nished, and  upon  the  interest  of  the  owner  of  the  real  estate 
on  which  the  building  or  other  structure  stands  or  with  which 
It  Is  connected,  and  can  not  be  acquired  upon  separate  though 
ocmponent  parts  of  the  building  or  structure,  or  upon  specific 
articles  furnished  for  a  building  as  distinct  from  the  building 
Itself,    p.  172, 174. 

From  Jay  Circuit  Court;  Charles  E,  Siurgis,  Judge. 

Action  hy  the  Indianapolis  Mortar  and  Fuel  Company 
against  the  Ames  Iron  Works  and  others.  From  a  judgment 
for  plaintiff,  the  defendant  City  of  Portland  appeals.  Re- 
versed. 

J.  F.  Denney,  for  appellant. 

8.  A.  D.  Whipple  &  Son,  for  appellee. 

Fei/f,  C.  J. — ^Appellee  brought  this  suit  against  the  Ames 
Iron  WorkSy  the  Indiana  Engineering  Company  and  appel- 
lant to  recover  for  material  furnished  in  the  erection  and 
repair  of  a  municipal  i)Ower  plant  in  the  city  of  Portland, 
Indiana,  and  to  foreclose  a  mechanic's  lien  therefor. 

The  errors  assigned  and  relied  on  for  reversal  are  the 
overmling  of  appellant's  separate  demurrer  to  the  com- 
plaint, and  the  sustaining  of  appellee's  demurrer  to  the 
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second  paragraph  of  appellant's  answer.  The  complaint  is 
not  questioned  for  failure  to  aver  any  of  the  facts  essential 
to  the  foreclosure  of  an  ordinary  mechanic's  lien  In  addi- 
tion to  the  usual  averments  in  such  cases  it  is  charged  that 
appellant  is  a  municipal  corporation  and  owns  a  waterworks 
and  electric  light  plant  housed  in  a  brick  building  owned  by 
saidtcity  and  situated  on  real  estate  owned  by  it;  that  in 
1909  appellant  entered  into  a  written  contract  with  the 
Ames  Iron  Works  whereby  it  agreed  to  install  in  said  build- 
ing a  power  plant  for  the  generation  of  electricity,  consist- 
ing of  two  engines,  three  boilers,  two  feed  pumps  and  one 
water  heater  with  all  connections  and  fittings  attached  there- 
to, which  engines,  boilers,  etc.,  were  to  be  erected  on  foun- 
dations furnished  by  said  city;  that  said  contract  was  sub- 
let by  the  Ames  Iron  Works  to  the  Indiana  Engineering 
Company,  which  company  on  November  30,  1909,  entered 
into  an  oral  contract  with  appellee,  the  Indianax>olis  Mor- 
tar and  Fuel  Company,  whereby  it  furnished  cement,  lime, 
fire  clay  and  fire  brick  of  the  value  of  $186.80,  which  mate- 
rial, with  full  knowledge  of  said  Ames  Iron  Works,  was  used 
in  bricking  in  said  boilers  and  in  erecting  said  power  plant ; 
that,  at  the  time  the  material  was  so  furnished  and  used,  the 
city  was  the  owner  of  the  real  estate  and  buildings  afore- 
said and  the  Ames  Iron  Works  was  the  owner  of  the  repairs, 
machinery,  boilers,  engines  and  equipment  aforesaid,  and 
the  same  was  to  remain  its  property  until  purchased  by 
appellant,  the  city  of  Portland ;  that  after  the  material  was 
so  furnished  as  aforesaid  and  the  lien  acquired,  the  city 
purchased  all  of  the  property  and  machinery  of  the  Ames 
Iron  Works  with  full  knowledge  of  the  debt  and  the  lien 
aforesaid ;  that  by  the  terms  of  the  same  contract  by  which 
the  Ames  Iron  Works  agreed  to  furnish  and  install  the  boil- 
ers, engines,  etc.,  it  agreed  to  lease  the  power  plant  to  the 
city  for  a  period  of  two  years  from  December  15,  1909,  at 
an  annual  rental  of  $6,000,  conditioned  that  upon  the  pay- 
ment of  $12,500  at  the  expiration  of,  or  at  any  time  during 
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the  term  of  said  lease,  less  all  rentals  paid  under  the  con- 
tract, the  property  so  installed  by  the  Ames  Iron  Works 
shonld  become  the  property  of  said  city,  with  the  further 
condition  that  if  the  same  was  not  so  purchased,  the  Ames 
Iron  Works  might  enter  upon  the  premises  at  the  end  of  the 
two  years  and  remove  its  said  property.  Prayer  for  judg- 
ment against  the  Ames  Iron  Works,  Indiana  Engineering 
Company  and  appellant  for  $250  and  for  foreclosure  of 
"plaintiff's  lien,  and  for  all  other  proper  relief*. 

Appellant  asserts  that  the  complaint  is  insufficient  in  this, 
that  it  does  not  show  that  the  Ames  Iron  Works  had  or 
took  any  leasehold  or  other  interest  in  the  real  estate  in 
question;  that  to  acquire  a  mechanic's  lien  for  material  fur- 
nished in  installing  engines,  boilers,  etc.,  the  same  must  be 
fixtures  attached  to  the  real  estate  or  some  interest  therein 
and  enhance  the  value  of  the  realty;  that  the  title  to  the 
machinery  furnished  by  the  Ames  Iron  Works,  and  with 
which  the  material  furnished  by  appellee  was  incorporated, 
is  alleged  to  have  been  retained  by  the  Ames  Iron  Works 
and  hence  could  not  have  enhanced  the  value  of  the  real 
estate;  that  the  complaint  seeks  to  foreclose  a  mechanic's 
Uen  upon  the  specific  articles  furnished  by  the  Ames  Iron 
Works,  viz.,  the  engines,  boilers,  etc.,  and  our  statute  does 
not  give  a  mechanic's  lien  upon  such  specific  articles  so 
furnished,  nor  upon  fractional  and  distinct  parts  of  the 
building  or  structure,  but  must  attach  to  the  whole  building 
or  structure,  or  to  the  real  estate  including  the  building  or 
structure  thereon. 

On  the  other  hand,  appellee  insists  that  by  the  terms  of 
the  contract  with  the  Ames  Iron  Works  the  latter  obtained 
sach  an  interest  in  the  real  estate  of  the  city  and  the  power 
plant  and  machinery  situate  thereon  that  the  same  was  sub- 
ject to  a  mechanic's  lien  for  the  material  furnished  by  it; 
that  appellant  having  no  interest  in  the  property  of  the 
Ames  Iron  Works  at  the  time  the  lien  in  question  attached, 
can  not  now  avoid  the  lien  on  the  ground  that  it  is  a  munici- 
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pal  corporation  and  that  its  property  is  not  subject  to  a 
statutory  lien;  that  the  property  to  which  the  lien  attached 
was  the  property  of  the  Ames  Iron  Works,  and  appellant 
purchased  the  interest  of  said  company  with  full  knowledge 
of  the  existence  of  said  claim  and  lien;  that  appellant  can 
not  deny  the  right  to  enforce  said  lien  because  damages 
would  result  in  removing  the  property,  for  the  reason  that 
such  removal  was  provided  for  by  the  contract  with  the 
Ames' Iron  Works  from  whom  it  purchased  the  same.  It 
can  not  be  denied  that  if  appellant  purchased  prop- 

1.  erty  upon  which  there  was  a  valid  lien*  such  lien  was 
not  discharged  by  the  purchase  and  its  enforcement 

can  not  be  defeated  because  such  lien  could  not  be  acquired 

upon  property  at  the  time  owned  by  a  municipal  corporation. 

The  argument  in  support  of  the  complaint  based  on  the 

assumption  that  the  Ames  Iron  Works  had  or  acquired  an 

interest  in  the  building  of  appellant  is  not  sound. 

2.  The  complaint  can  not  be  fairly  construed  as  charg- 
ing that  the  Ames  Iron  Works  had  any  interest  in 

the  real  estate  or  buildings,  except  the  engines,  boilers,  etc., 
installed  in  the  city's  building  under  its  contract  with  said 
company.  It  is  expressly  averred  that  at  the  time  of  fur- 
nishing said  material,  appellant,  the  city  of  Portland,  ''was 
the  owner  of  said  lands,  and  buildings,  situate  thereon"; 
while  in  the  same  paragraph  it  is  alleged  that  said  ''repairs, 
machinery,  boilers,  engines,  equipment  and  building  was,  at 
the  time  this  material  was  furnished  the  property  of  the 
defendant,  Ames  Iron  Works  and  was  to  be  and  remain  the 
property  of  said  Ames  Iron  Company  until  purchased  by 
the  defendant,  the  city  of  Portland '^  The  averment  that 
the  title  was  to  be  retained  until  the  property  or  plant  wag 
purchased  by  the  city  is  consistent  when  applied  to  the 
engines,  boilers,  etc.,  installed  in  pursuance  of  said  contract 
with  the  city,  but  wholly  inconsistent  when  applied  to  the 
building,  which  all  the  averments,  except  the  one  sentence 
above  quoted,  show  was  owned  by  the  city  of  Portland  prior 
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toy  at  the  time  of,  and  subsequent  to  the  making  of  the  im- 
provements out  of  which  this  controversy  arises.  The  pro- 
visions of  the  contract  are  set  out  in  the  complaint,  and  when 
all  its  averments  are  considered  it  shows  that  it  counts  upon 
the  particular  interest  of  said  Ames  Iron  Works  which  con- 
sists  of  two  engines,  two  boilers,  two  feed  pumps  and  one 
water  heater,  together  with  all  connections  and  fittings  at- 
tached thereto,  furnished  under  said  contract.  The  con- 
tract does  not  show  that  the  Ames  Iron  Works  had  any 
interest  in  the  real  estate,  or  the  building  in  which  the  ma- 
chinery was  to  be  installed,  but  does  clearly  set  forth  that 
the  engines,  boilers  and  other  equipment  specified  therein 
were  to  be  installed  in  a  building  owned  by  the  city  and 
were  to  be  set  upon  foundations  furnished  by  the  city,  all 
in  accordance  with  detailed  specifications  provided  therefor. 
The  provisions  for  a  lease  related  only  to  the  property  so 
installed  and  did  not  assume  to  create  in  the  Ames  Iron 
Works  any  leasehold  or  other  interest  in  the  build- 

3.  ing  or  plant,  except  the  reservation  of  title  to  the 
property  to  be  installed  by  it  with  the  right  of  re- 
moval at  the  end  of  two  years,  if  the  city  failed  to  purchase 
the  same  according  to  the  terms  of  the  contract.  While  the 
term  lease  is  used  the  contract  is  in  effect  a  conditional  sale 
to  the  city  of  the  property,  payment  for  which  was  secured 
by  a  reservation  of  the  title  in  the  seller  until  the  same  was 
paid  for  in  fulL 

As  we  construe  the  complaint,  the  demurrer  to  it  for 
insnflSciency  of  the  facts  alleged  to  state  a  cause  of  action, 
presents  for  our  determination,  the  question,  whether  a  ma- 
efaanic's  lien  for  materials  furnished,  can  be  acquired  upon 
specific  articles  of  machinery  and  equipment  furnished  and 
installed  in  a  building  or  plant  as  component  parts 

4.  thereof.    At  common  law  materialmen  had  no  right 
to  a  lien  for  material  furnished.    In  this  State  the 

right  is  given  by  statute,  and  the  lien  must  be  acquired  and 
enforced,  if  at  all,  in  pursuance  of  the  provisions  of  the 
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statute.    Foster  Lumber  Co.  v.  Sigma  Chi  Chapter  House 
(1912),  49  Ind.  App.  528,  533,  97  N.  E.  801;  Caulfield  v. 
Polk  (1897),  17  Ind.  App.  429,  433,  46  N.  E.  932.    Sec- 
tion 8295  Burns  1908,  Acts  1899  p.  569,  provides  in 
5.    part  as  follows:    *'That  contractors,  sub-contractors, 
•    •    •    and  all  persons    •    •    •    furnishing  ma- 
terial or  machinery  for  the  erection,  altering,  repairing  or 
removing  any  house,  mill,  manufactory,  or  other  building 

•  •  •  system  of  water  works  or  other  structure  •  •  • 
may  have  a  lien  •  •  •  upon  the  house,  mill,  manufac- 
tory, or  other  building,  bridge,  reservoir,  i^tem  of  water 
works,  or  other  structure  •  •  •  which  they  may  have 
erected,  altered,  repaired  or  removed,  or  for  which  they 
may  have  furnished  material  or  machinery  of  any  descrip- 
tion, and  on  the  interest  of  the  owner  of  the  lot  or  parcel  of 
land  on  which  it  stands  or  with  which  it  is  connected  to 
the  extent  of  the  value  of    •    •    •    material  furnished 

•  •  *.'*  The  lien  given  by  statute  is  upon  the  building 
or  other  structure  erected,  repaired,  or  altered,  for  which 
the  material  was  furnished,  and  upon  the  interest  of  the 
owner  of  the  real  estate  on  which  the  building  or  other 
structure  stands  or  with  which  it  is  connected,  to  the  extent 
of  the  value  of  the  material  furnished.  The  lien  can  not  be 
acquired  upon  separate  though  component  parts  of  the  build- 
ing or  structure,  or  upon  specific  articles  fumishea  foi  a 
building  as  distinct  from  the  building  itself,  but  when  ac- 
quired is  upon  either  the  whole  building  or  other  structure 
in  which  they  are  placed  and  of  which  they  become  a  part, 
or  the  real  estate  including  the  improvements  thereon.  Bay- 
lies V.  Sinex  (1863),  21  Ind.  45,  47;  McCarty  v.  Bumei 
(1882),  84  Ind.  23,  28;  Phillips,  Mechanics'  Liens  (3d  ed.) 
§176;  Equitable  Life  Ins.  Co.  v.  Slye  (1877),  45  Iowa  615; 
Wagar  v.  Briscoe  (1878),  38  Mich.  587,  595;  2  Jones,  Liens 
§1275;  Horn  v.  Clark  Hardware  Co.  (1913),  54  Colo.  522, 
528,  131  Pac.  405,  45  L.  R.  A.  (N.  S.)  100. 

The  complaint  sets  out  the  provisions  of  the  contract  be- 
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tween  the  city  of  Portland  and  the  Ames  Iron  Works,  and 
appellee  relies  thereon  to  show  the  interest  of  said  company 
in  the  property  which  it  asserts  enabled  it  to  acquire  a 
mechanic's  lien  upon  the  property  of  appellant.  We  are  not 
therefore  required  to  consider  the  phase  of  the  question  that 
might  arise  in  some  instances  as  to  the  rights  of  a  third 
party  who  did  not  have  knowledge  of  the  reservation  of  title 
in  the  vendor  of  the  property  installed  in  the  building  or 
other  structure  upon  which  such  third  party  asserted  a  lien 
for  the  material  so  furnished  and  used  in  installing  such 

property  in  the  building  or  other  structure.  The 
3.    Ames  Iron  Works  had  no  leasehold  or  other  interest 

in  the  real  estate,  nor  any  such  interest  in  the  build- 
ing or  improvements  separate  from  the  land  as  is  contem- 
plated by  the  statute  to  enable  a  person  in  appellee's  posi- 
tion to  acquire  a  lien  ''upon  the  interest  of  the  owner  of 
the  real  estate"  described  in  the  complaint.  The  engines, 
boilers,  etc.,  furnished  under  the  contract  with  the  Ames 
Iron  Works  were  by  the  terms  of  the  contract  the  property 
of  said  company  and  were  not  in  fact  a  part  of  the  real 
estate  at  the  time  appellee  furnished  said  materials  or  filed 
its  notice  of  intention  to  hold  a  mechanic's  lien  thereon. 
On  the  other  hand  if  said  engines,  boilers,  etc.,  be  consid- 
ered as  fixtures  attached  to  the  real  estate  so  as  to  become 
a  part  thereof,  we  are  confronted  by  the  proposition  that 
the  averments  of  the  complaint  show  that  at  the  time  the 
material  was  furnished  and  the  notice  filed  the  real  estate, 
including  the  building,  was  owned  by  the  city  of  Portland, 
a  municipal  corporation,  against  whose  property  such  lien 
could  not  be  acquired.  To  sustain  its  contention  appellee 
asserts  that  the  property  installed  in  the  city's  plant  gave 
the  Ames  Iron  Works  such  an  interest  in  the  real  estate 
that  a  mechanic's  lien  for  the  value  of  the  material  fur- 
nished by  it  may  be  acquired  and  enforced  against  the  prop- 
erty, and  then  to  avoid  the  effect  of  the  rule  that  a  me- 
chanic's lien  can  not  be  ajsquired  and  enforced  against  the 
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real  estate  of  a  municipal  corporation  it  is  forced  to  the 
inconsistent  position  of  contending  that  the  interest  so  ac- 
quired by  the  Ames  Iron  Works  enables  it  to  enforce  a  me- 
chanic's  lien  against  the  engines,  boilers,  etc.,  so  installed 

in  appellant's  building  as  aforesaid,  separate  and 
5.    apart  from  the  property  of  appellant.    As  already 

shown,  the  interest  in  property  upon  which  a  me- 
chanic's lien  may  be  acquired  goes  either  to  the  property 
as  a  unit  including  improvements  and  ground,  all  as  real 
estate,  or,  in  certain  instances,  to  the  improvements  as  a 
whole  separate  and  apart  from  the  real  estate  upon  which 
they  stand,  but  not  to  separate  articles  or  component  parts 
of  the  building  or  other  structure.  For  this  reason  if  it  is 
sought  to  enforce  the  lien  against  the  property  because  of 
the  interest  of  the  Ames  Iron  Works  in  the  engines,  boilers, 
etc.,  it  can  not  be  done  because  if  considered  as  a  part  of 
the  real  estate,  the  lien  is  defeated,  because  the  real  estate 
was  owned  by  the  city  of  Portland  at  the  time  the  material 
was  f  urnidied  and  the  notice  of  the  lien  filed.  If  it  is  sought 
to  enforce  the  lien  against  the  engines,  boilers,  etc.,  separate 
from  the  real  estate  as  property  of  the  Ames  Iron  Works, 
it  can  not  be  done  for  the  reason  that  such  property  must 
either  be  regarded  as  a  separate  and  distinct  part  of  the 
improvement  or  as  separate  articles  of  personal  property  in 
the  nature  of  trade  fixtures,  subject  to  removal  by  the 
owner,  and  therefore  not  subject  to  a  mechanic's  lien  under 
our  statute.  This  view  is  supported  in  principle  by  the  de- 
cisions of  our  own  courts  and  by  the  decisions  of  the  courts 
of  other  jurisdictions.  Potier  Mfg,  Co.  v.  A.  B,  Meyer  cfe  Co, 
(1909),  171  Ind.  513,  519,  86  N.  E.  837,  131  Am.  St.  267; 
McFarlane  v.  Foley  (1901),  27  Ind.  App.  484,  60  N.  B.  357, 
87  Am.  St.  264;  Parker  Land,  etc.,  Co.  v.  Reddick  (1897), 
18  Ind.  App.  616,  618,  619,  47  N.  E.  848;  McAlear  v.  New 
York  Life  Ins.  Co.  (1913),  177  111.  App.  339,  342;  Baker  v. 
Fessenden  (1880),  71  Me.  292,  293;  Carroll  v.  Shooiing  the 
Chutes  Co.  (1900),  85  Mo.  App.  563,  565;  Collins  &  Holli- 
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day  r.  Mott  (1869),  45  Mo.  100;  Forbes  v.  Alabama  Mack., 
tffc,  Co.  (1912),  176  Ala.  423,  58  South.  398;  Armstrong 
Cork  Co,  V.  Merchants,  etc.,  Co.  (1910),  184  Fed.  199,  107 
C.  C.  A.  93;  Wagar  v.  Briscoe,  supra;  Phillips,  Mechanics' 
Liens  (3d  ed.)  §176;  2  Jones,  Liens  §§1335,  1385,  1386;  27 
CjcSS. 

The  view  we  have  taken  of  the  complaint  makes  it  iinnec- 
essaiy  to  consider  the  sufficiency  of  the  answer.  For  the 
error  in  overruling  the  demurrer  to  the  complaint  the  judg- 
ment is  reversed. 

Note. — ^Reported  in  106  N.  E.  735.  As  to  when  public  buildings 
are  subject  to  mechanics*  liens,  see  27  Am.  Rep.  83;  35  L.  R.  A. 
141;  20  L.  R.  A.  (N.  S.)  261 ;  41  L.  R.  A.  (N.  S.)  315.  See,  also, 
imder  (1)  27  Cyc.  25;  (2)  27  Cyc.  374;  (3)  27  Cyc.  227;  (4)  27 
Cyc  17,  110;  (5)  27  Cyc.  22G. 


Chicago  and  Erie  Railroad  Company  v. 

Schenkel. 

[Na  8,092.     Filed  February  3,  1914.     Rehearing  denied  June  26, 
1914.    Transfer  denied  November  17,  1914.] 

L  Masteb  and  &ERVANT. — InjuHcs  to  Servant, — Complaint. — 8uffl' 
ciencif. — Assumption  of  Risk. — A  complaint  by  a  railroad  switch- 
man for  injuries  sustained  while  in  the  performance  of  his 
duties,  alleging  that  it  was  the  custom  of  defendant  to  block 
the  frogs  in  its  switch  yard,  which  was  known  to  plaintiff  and 
relied  upon  by  him,  that  in  obedience  to  an  order  of  the  yard 
foreman  to  close  the  knuckle  on  a  standing  car,  plaintiff  stepped 
upon  the  track  at  the  end  of  said  car,  which  was  the  usual  and 
customary  way  in  proceeding  to  obey  such  order,  and  that  in 
so  doing  be  stepped  into  a  frog  which  defendant  had  negligently 
faUed  to  block,  whereby  his  foot  was  caught  and  held  until  h^ 
was  struck  and  injured  by  approaching  cars,  £lnd  that  plaintiff 
had  no  knowledge  that  such  frog  was  not  blocked,  nor  of  its 
defective  and  dangerous  condition,  was  not  insufficient  as  show- 
ing that  the  cHuse  of  the  Injury  was  one  of  the  ordinary  risks 
incident  to  plaintifTs  employment,  and  assumed  by  him,  or  as 
showing  that  plaintiff  was  guilty  of   contributory   negligence. 

PL  17a 

2.  Trial. — Verdict. — Answers  to  Interrogatories. — In  determining 
the  sufficiency  of  the  Jury's  answers  to  interrogatories  to  over- 
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come  the  general  yerdlct,  the  court  will  consider  only  the  general 
verdict,  the  interrogatories  and  answers  and  the  pleadings,  p.  ISl. 

3.  TbiAL. — Verdict. — AnsvoerB  to  Interrogatories, — ^AU  reascMiable 
presmnptions  are  indulged  in  favor  of  a  general  verdict,  whidi 
finds  every  material  fact  in  favor  of  the  prevailing  party,  and 
nothing  is  presumed  in  favor  of  the  jury's  answers  to  inter- 
rogatories, though  they  are  to  be  reasonably  construed,    p.  181. 

4.  Tbial. — Verdict, — Answers  to  Interrogatories, — ^Where  the  ap- 
parent conflict  between  the  general  verdict  and  the  answers  to 
interrogatories  may  be  explained  and  removed  by  any  possible 
evidence  admissible  under  the  issues,  or  the  answers  are  con- 
tradictory of  each  other,  a  motion  for  Judgment  on  the  answers 
should  be  overruled;  but  if  such  answers  show  a  failure  to 
prove  a  fact  essential  to  the  verdict,  or  establish  a  fact  which 
as  a  matter  of  law  defeats  recovery  by  the  one  for  whom  the 
general  verdict  was  rendered,  an  irreconcilable  conflict  is  shown 
which  requires  a  judgment  on  the  answers  notwithstanding  the 
verdict    p.  181. 

5.  Master  aih)  Sebvantw — Injuries  to  Servant. — Assumption  of 
Risk, — Answers  to  Interrogatories, — ^Where  the  complaint  alleged 
that  it  was  defendant's  custom  to  block  the  frogs  in  its  switch 
yard,  and  that,  unaware  of  defendant's  negligence  in  failing  to 
block  the  particular  frog  plaintiff,  a  switchman,  pursuant  to  an 
order  to  close  the  knuckle  on  a  standing  car,  and  in  accordance 
with  the  usual  and  necessary  practice  in  carrying  out  such  an 
order,  stepped  upon  the  track  at  the  end  of  the  car,  and  that  in 
so  doing  his  foot  was  caught  and  held  in  the  frog,  whereby  be 
was  struck  by  approaching  cars,  answers  by  the  jury  to  inter- 
rogatories showing  that  an  order  was  given  plaintiff  to  arrange 
the  coupling  apparatus  so  that  it  would  not  couple  when  the 
car  was  ''bumped"  by  some  approaching  cars,  that  there  was  an 
arrangement  whereby  the  coupling  pin  could  have  been  raised 
so  the  car  would  not  have  coupled  when  bumped,  which  could 
have  been  operated  without  going  upon  the  track,  and  that  plain- 
tiff could  have  seen  the  frog  and  its  condition,  had  he  looked, 
and  that  about  one-half^  the  frogs  in  defendant's  yards  were 
blocked,  while  the  others  were  not,  etc.,  were  not  sufficient  to 
overcome  a  general  verdict  for  plaintiff,  as  showing  that  plain- 
tiff assumed  the  risk  which  caused  his  injury,    p.  181. 

6.  Master  and  Servant. — Injuries  to  Servant, — Contributory  Neg- 
Ugence. — Answers  to  Interrogatories, — In  an  action  by  a  railroad 
switchman  for  injuries  caused  by  his  foot  being  caught  in  a 
frog,  whereby  he  was  struck  by  approaching  cars,  where  the  com- 
plaint alleged  that  plaintiff  went  upon  the  track  pursuant  to  an 
order  to  close  the  knuckle  on  a  standing  car  so  that  it  would 
not  couple  when  bumped  by  the  approaching  cars,  the  fact  that 
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the  Jury's  answers  to  interrogatories  showed  the  existence  of 
a  device  whereby  the  coupling  pin  could  have  been  raised  with- 
ont  going  upon  the  track,  so  that  the  car  would  not  couple  when 
bamped,  does  not  show  that  plaintiff  was  guilty  of  contributory 
neg^ligenee  in  not  using  such  device,  in  the  absence  of  a  show- 
ing that  it  was  not  necessary  to  go  on  the  track  to  close  the 
knuckle  as  alleged,  and  in  view  of  the  fact  that  evidence  was 
admissible  to  show  that  there  was  some  practical  reason  for 
dosing  the  knuckle  rather  than  raising  the  coupling  pin,  and 
to  show  that  the  location  and  speed  of  the  approaching  cars 
were  such  as  to  make  the  way  chosen  reasonably  safe  and  proper, 
bnt  for  the  unblocked  condition  of  the  frog.    p.  184. 

7.  &CA.8TE8  AND  SERVANT.  —  RaUroods.  —  'Negligence,  —  Failure  to 
Block  Frogs. — ^While  railroad  companies  are  not  in  all  cases  guilty 
of  actionable  negligence  in  failing  to  block  frogs,  there  are  cases 
in  which  they  may  be  liable  for  such  failure,    p.  186. 

8.  Masteb  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk,  —  Contributory  Negligence,  —  Evidence.  —  Jury  Question.  -— 
Where  the  evidence  is  susceptible  to  different  reasonable  in- 
ferences as  to  whether  there  was  an  assumption  of  risk  or  con- 
tributory negligence,  the  question  is  for  the  jury  under  proper 
instructions;  hence,  where  the  evidence  was  sufficient  to  war- 
rant the  inference  that  a  railroad  switchman,  who  was  injured 
by  his  foot  being  caught  in  an  unblocked  frog,  had  not  assumed 
the  risk  and  was  free  from  contributory  negligence,  the  verdict 
of  the  Jury  was  conclusive,    p.  186. 

9t  Master  and  Servant. — Injuries  to  Servant. — Railroad  Employe. 
— Evidence. — Communication  to  Railroad  Surgeon. — Admissibility. 
— In  a  railroad  switchman's  action  for  personal  injuries,  a  state- 
ment relative  to  the  time,  place  and  manner  of  the  injury,  signed 
by  plaintiff  and  certified  by  the  attending  surgeons,  who  were 
in  the  employ  of  the  railroad  company,  and  whose  report  to  the 
company  was  attached  thereto,  was  properly  excluded  on  the  ob- 
jection of  plaintiff  that  it  was  a  confidential  communication. 
p.  188. 

IOl  Master  and  Servant. — Injuries  to  Servant. — Railroad  Employe. 
— Communication  to  Railroad  Surgeon.  —  Admissibility.  —  While 
some  latitude  must  necessarily  be  given  to  a  trial  court  in  de- 
termining whether  the  statement  of  one  injured  by  a  railroad 
accident,  made  under  circumstances  rendering  it  a  statement  by 
both  the  injured  party  and  the  attending  surgeon,  comes  within 
the  class  of  privileged  communications,  such  statements,  made 
to  or  by  physicians  employed  by  a  railroad  company  while  at- 
tending an  injured  party  shortly  after  his  injury,  are  to  be 
closely  scrutinized  in  determining  the  question  of  their  admis- 
sibility,   p.  189. 

Vol.  57—12 
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Prom  Wabafih  Circuit  Court;  Francis  E.  Brown,  Special 
Judge. 

Action  by  Edward  Schenkel  against  the  Chicago  and  Erie 
Railroad  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

W.  0.  Johnson,  Ulric  Z,  WiUy,  Walter  M.  Johnson, 
Charles  K.  Lucas  and  Walter  O.  Todd,  for  appellant. 

C.  W.  Watkins,  Charles  A.  Butler  and  D.  F.  Brooks,  for 
appellee. 

Pelt,  J. — ^Appellee  recovered  judgment  against  appellant 
for  personal  injuries.  On  appeal  from  this  judgment  the 
errors  assigned  and  duly  presented  by  the  briefs  call  in  ques- 
tion the  action  of  the  court  in  overruling  the  demurrer  to  the 
first  paragraph  of  appellee's  amended  complaint  and  also  to 
the  fourth  paragraph  of  amended  complaint ;  overruling  ap* 
pellant's  motion  for  judgment  on  the  answers  of  the  jury  to 
the  interrogatories,  for  a  new  trial  and  in  arrest  of  judg- 
ment. 

Omitting  the  formal  averments,  and  details  about  which 

there  is  no  controversy,  the  gist  of  the  first  paragraph  of 

amended  complaint  is  that  appellee  was  employed  by 

1.  appellant  as  a  switchman  and  at  the  time  of  his  in- 
jury was  working  as  such  under  the  yard  foreman  in 
appellant's  switch  yards  in  Huntington,  Indiana;  that  at 
that  time  and  prior  thereto  it  was  the  custom  and  practice 
of  appellant  to  block  the  frogs  in  said  yard;  that  appellee 
knew  of  said  custom  and  relied  thereon;  that  on  Novem- 
ber 15,  1906,  while  working  as  aforesaid  he  was  ordered  by 
Ed  Maloney,  the  yard  foreman,  to  close  the  knuckle  on  a 
car  standing  on  track  No.  9  in  said  yard  so  that  it  could  be 
shoved  along  the  track  without  coupling ;  that  on  receipt  of 
said  order  he  immediately  stepped  to  the  end  of  the  car  to 
dose  said  knuckle,  which  was  the  necessary  and  customary 
way  of  obeying  such  order;  that  while  so  doing  he  stepped 
into  an  unblocked  frog  which  iippellant  had  negligently 
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fiuled  to  block  and  his  foot  was  thereby  caught  and  held 
until  he  was  struck  and  injured  by  the  approaching  cars; 
that  he  did  not  know  at  the  time  he  was  injured  or  at  any 
time  prior  thereto  that  there  was  no  block  in  said  frog  nor 
that  it  was  in  a  defective  and  dangerous  condition.  The 
fourth  paragraph  of  amended  complaint  is  substantially  the 
same  as  the  first  except  it  alleges  that  appellant  assigned 
a  particular  employe  to  do  the  work  of  blocking  the  frogs 
in  said  yard  and  shortly  before  appellee's  injury,  without 
his  knowledge  thereof,  negligently  stopped  the  work  of  re- 
pairing and  blocking  said  frogs  and  did  not  notify  appeUee 
of  its  change  of  i>olicy  in  regard  to  such  repairs. 

Appellant  insists  that  each  paragraph  of  complaint  is  in- 
sufficient because  ihe  facts  averred  show  that  the  cause  of 
appellee's  injury  was  one  of  the  ordinary  risks  incident  to 
his  employment  and  was  therefore  assumed  by  him.  Also 
that  it  aflSrmatively  appears  from  the  complaint  that  ap- 
pellee was  guilty  of  negligence  which  contributed  to  his  al- 
leged injury.  Each  paragraph  of  complaint  is  sufficient  to 
state  a  cause  of  action  against  appellant  and  we  do  not  deem 
it  necessary  to  set  the  averments  out  in  full  or  to  enter  into 
a  detailed  discussion  of  the  reasons  for  this  conclusion  be- 
cause of  the  similarity  of  the  complaint  to  one  held  good  by 
a  recent  decision  of  our  Supreme  Court.  Cfrand  Trunk,  etc., 
B.  Co.  V.  Poole  (1911),  175  Ind.  567,  93  N.  E.  26. 

The  substance  of  the  jury's  answers  to  the  interrogatories 
is  as  follows:  That  appellee  was  employed  by  appellant  as 
switchman  in  Huntington  yards  for  eleven  months  prior  to 
his  injury  on  November  15,  1906 ;  that  there  were  a  large 
number  of  tracks  in  said  yards  used  for  storing,  switching 
and  repairing  cars;  that  in  moving  southward  or  eastward 
on  the  lead  to  the  middle  yard  there  was  a  switch  connect- 
ing with  the  repair  track  running  to  the  east  and  after 
passing  this  there  was  another  switch  connecting  with  track 
No.  9,  which  ran  to  the  south;  that  there  were  frogs  con- 
nected with  said  switches;  that  on  the  morning  of  Novem- 
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ber  15,  1906,  appellee  was  working  with  the  switching  crew 
in  said  yards;  that  a  car  was  run  in  on  track  No.  9  which 
stopped  before  going  far  enough  to  clear  the  other  tracks; 
that  the  foreman  of  the  switching  crew  desired  to  bump 
this  car  without  coupling  onto  it  and  to  send  it  further 
along  on  track  No.  9 ;  that  there  was  an  engine  with  about 
fifteen  cars  attached  to  it  moving  toward  said  car  on  track 
No.  9  at  the  rate  of  three  or  four  miles  per  hour ;  that  appel- 
lee was  then  standing  in  a  clear  space  and  the  foreman  of 
the  crew  called  or  signalled  him  to  arrange  the  coupling 
apparatus  so  that  the  cars  would  not  couple ;  that  there  was 
a  lever  on  the  stationary  car  nearest  where  appellee  was 
standing  which  connected  with  the  coupler  and  raised  the 
coupling  pin  so  that  it  would  not  couple  to  another  ^r 
when  ''bumped";  that  appellee  could  have  operated  this 
lever  without  going  upon  the  track  and  he  would  have  been 
in  a  safe  position  while  so  doing;  that  appellee  entered  upon 
the  track  in  front  of  the  moving  cars  to  arrange  the  coupler 
on  the  stationary  car  with  his  hands  so  that  it  would  not 
couple ;  that  rails,  a  switch  point  and  a  frog  were  near  where 
he  entered  on  the  tracks;  that  he  could  have  seen  the  frog 
and  its  condition  had  he  looked ;  that  he  fell  in  front  of  the 
moving  train  and  the  accident  occurred  about  10  o'clock  in 
the  morning ;  that  the  frog  near  where  appellee  was  injured 
was  not  blocked  during  the  year  1906 ;  that  during  sai4  year 
about  one-half  of  the  frogs  in  Huntington  yards  were 
blocked  and  half  were  not  blocked;  that  appellee  did  not 
know  the  general  condition  of  the  tracks  and  frogs  in  said 
yards  during  the  year  1906,  prior  to  his  injury ;  that  appel- 
lee at  the  time  of  his  injury  was  in  possession  of  the  normal 
faculties  of  hearing  and  seeing. 

It  is  contended  by  appellant  that  the  foregoing  answers 
of  the  jury  are  in  irreconcilable  conflict  with  the  general 
verdict;  that  they  show  clearly  that  appellee  was  guilty  of 
negligence  which  contributed  to  his  injury  and  show  af- 
firmatively that  the  cause  of  his  injury  was  open  and  obvi- 
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0118  and  was  one  of  the  ordinary  risks  incident  to  his 

2.  employment  and  was  assumed  by  him.    It  is  a  fa- 
miliar and  oft  repeated  rule,  that  in  passing  upon 

the  question  of  the  sufficiency  of  such  answers  to  overcome 

the  general  verdict,  the  court  will  consider  only  the  general 

verdict,  the  interrogatories  and  answers  and  the  plead- 

3.  ings.    The  general  verdict  finds  every  material,  issu- 
able fact  in  favor  of  the  prevailing  party.    AU  rea- 
sonable presumptions  are  indulged  in  favor  of  the  general 
verdict  and  nothing  is  presumed  in  favor  of  the  answers  to 

the  interrogatories,  but  they  should  be  fairly  and  rea- 

4.  sonably  construed.  If  the  apparent  conflict  between 
the  facts  found  by  the  general  verdict  and  the  an- 
swers to  the  interrogatories  may  be  explained  and  removed 
by  any  possible  evidence  admissible  under  the  issues,  the 
motion  for  judgment  on  the  answers  to  the  interrogatories 
should  be  overruled.  If  answers  are  contradictory,  they 
nuUify  each  other  and  have  no  effect  on  the  general  verdict. 

If  however,  when  so  considered,  the  answers  show  a  failure 
to  prove  a  material  fact  upon  which  the  plaintiff's  right  of 
recovery  depends,  or  establish  a  material  fact  or  facts,  which 
as  a  matter  of  law,  defeat  the  plaintiff's  recovery,  then  the 
answers  are  in  irreconcilable  conflict  with  the  general  verdict 
and  the  motion  should  be  sustained.  Chicago,  etc.,  B.  Co.  v. 
Hamerick  (1912),  50  Ind.  App.  425,  439,  96  N.  E.  649; 
McCoy  V.  Kokomo  B.,  eic,  Co.  (1902),  158  Ind.  662,  64  N. 
B.  92;  Wabash  B.  Co.  v.  McNown  (1913),  53  Ini  App.  116, 
99  N.  E.  126, 100  N.  E.  383. 

Appellant's  contention  here  is  similar  to  the  objections 

urged  to  the  complaint,  that  the  answers  conclusively  show 

that  the  cause  of  appellee 's  injury  was  a  risk  assumed 

5.  by  him  and  that  he  was  guilty  of  negligence  con- 
tributing to  his  injury.    The  complaint  charges  that 

it  had  been  the  practice  and  custom  of  the  company  to  block 
the  frogs  in  the  switch  yard  where  appellee  was  injured ; 
that  appellee  knew  of  such  custom  and  relied  thereon ;  that 
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appellant  knew  of  the  dangerous  and  defective  condition 
of  the  frog  that  caused  the  injury,  or  by  the  exercise  of 
reasonable  care  could  have  known  thereof,  in  time  to  have 
blocked  it  before  appellee's  injury  but  negligently  failed  so 
to  do;  that  appellee  did  not  know  that  said  frog  was  un- 
blocked or  dangerous  prior  to  his  injury;  that  his  superior 
officer  directed  him  ''to  close  the  knuckle"  and  in  order  to 
do  so  it  was  necessary  and  customary  to  step  from  the  side 
of  the  end  of  said  car  to  the  center  of  the  end  thereof;  that 
''said  knuckle  can  not  be  reached  or  controlled  in  any  other 
way";  that  in  obedience  to  his  orders  aforesaid  appellee 
stepped  between  the  tails  to  close  said  knuckle  and  while 
so  engaged  in  the  line  of  his  duty,  without  fault  on  his  part, 
stepped  into  the  "T"  of  said  unblocked  frog,  which  caught 
and  held  his  foot,  and  while  trying  to  extricate  his  foot 
therefrom  he  was  struck  by  said  train  of  cars  and  injured. 
The  general  verdict  finds  that  the  appellant  was  negligent 
as  charged  in  the  complaint;  that  its  negligence  was  the 
proximate  cause  of  appellee's  injury;  that  appellee  did  not 
assume  the  risk  which  resulted  in  his  injury  and  was  not 
guilty  of  negligence  contributory  thereto.  It  is  contended 
by  appellant  that  the  answers  showing  appellee's  oppor- 
tunity of  knowing  the  conditions  of  the  yards  and  his  fa- 
miliarity with  the  tracks  and  the  switches  and  the  answers 
showing  that  he  could  have  seen  the  frog  and  its  condition 
had  he  looked,  are  in  irreconcilable  conflict  with  the  general 
verdict  and  establish  the  proposition  that  he  assumed  the 
risk  which  resulted  in  his  injury.  Assumption  of  risk  which 
will  defeat  a  liability  for  actionable  negligence  depends 
wholly  upon  the  servant's  knowledge,  actual  or  constructive, 
of  the  existence  of  the  danger  which  caused  his  injury. 
VandaUa  Coal  Co.  v.  Price  (1912),  178  Ind.  546,  97  N.  E. 
429.  Keeping  in  view  the  allegations  of  the  complaint  show- 
ing a  custom  and  practice  of  appellant  to  block  frogs  in  its 
yards  where  appellee  was  injured,  his  reliance  thereon,  and 
the  charge  that  it  was  necessary  for  him  to  step  to  the  end 
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of  the  car,  between  the  tracks  to  comply  with  the  order  he 
was  obeying  when  injured,  it  is  apparent  that  the  answers 
aforesaid  do  not  overcome  the  finding  by  the  general  verdict 
that  he  did  not  assume  the  risk  which  caused  his  injury. 
The  language  employed  in  Orand  Trunk,  etc.,  R.  Co.  v. 
Poole,  supra,  579,  is  applicable  to  the  situation  presented 
by  the  issues  and  the  answers  to  the  interrogatories  in  this 
case.  Appellee's  conduct  in  this  case  must  be  viewed  and 
judged  in  connection  with  appellant's  alleged  negligence. 
Appellant  had  undertaken  to  block  all  the  frogs  in  the  yards, 
and  appellee  knew  and  relied  upon  this  fact.  A  blocked 
frog  may  not  be  wholly  free  from  danger,  but  we  can  not 
say  this  accident  would  have  happened  as  it  did  if  the  block- 
ing had  been  properly  done,  or  had  been  in  good  condition. 
The  answers  here  do  not  show  that  appellee  had  actual 
knowledge  of  the  condition  of  the  unblocked  frog  which 
caught  his  foot  and  caused  the  injury,  nor  do  the  facts 
found  which  show  his  opportunity  for  knowing  the  condi- 
tions of  the  yard  generally,  and  the  finding  that  he  could 
have  seen  the  unblocked  frog  by  looking,  when  considered. 
in  connection  with  averments  of  the  complaint  which  show 
the  necessity  for  prompt  and  hasty  action  in  doing  the  work 
appellee  was  ordered  to  do  just  before  his  injury,  and  the 
custom  of  blocking  frogs  and  his  reliance  thereon,  enable 
the  court  to  declare  as  a  matter  of  law  that  he  assumed  the 
particular  risk  that  caused  his  injury.  Baltimore,  etc.,  R. 
Co.  v.  Riser  (1912),  51  Ind.  App.  58,  94  N.  E.  330  and  cases 
cited;  Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind. 
297,  301,  53  N.  E.  235.  The  language  of  the  Supreme  Court 
of  the  United  States  in  Chicago,  etc.,  R.  Co.  v.  Brown 
(1913),  229  U.  S.  317,  33  Sup.  Ct.  840,  57  L.  Ed.  1204,  is 
applicable  here :  ''The  movement  of  trains  requires  prompt 
action,  and  we  can  not  hold  that  as  a  matter  of  law  Brown, 
in  leaning  forward  to  remove  a  pin  which  would  have  yielded 
to  his  effort,  was  guilty  of  negligence  because  he  did  not 
anticipate  that  his  foot  might  slip  and  be  caught  in  an  open 
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frog  rail  of  which  he  had  or  could  be  charged  with  knowl- 
edge." 

It  is  farther  contended  that  the  answers,  showing  that 
there  was  a  lever  on  the  stationary  car  connected  with  the 

coupler  by  means  of  which  the  coupling  pin  cotdd 
6.    be  raised  so  as  to  prevent  the  cars  coupling  when. 

** bumped"  and  that  appellee  could  have  operated 
this  lever  in  safety  without  going  between  the  cars  prove 
conclusively  that  there  were  two  ways  open  to  appellee  to 
comply  with  the  order  of  his  superior,  one  of  which  was 
safe  and  the  other  dangerous,  and  that  he  voluntarily  chose 
the  dangerous  way,  and  is  therefore  guilty  of  contributory 
negligence.  It  is  not  shown  that  the  knuckle  could  be  closed 
by  the  use  of  this  lever,  but  that  by  its  use  coupling  could 
be  prevented  by  raising  the  coupHng  pin.  Appellee  contends 
that  to  have  used  this  lever  would  not  have  been  a  compli- 
ance with  his  order  to  ** close  the  knuckle  of  the  coupler" 
and  that  the  order  could  not  be  complied  with  by  using  the 
lever.  The  complaint  charges  that  it  was  necessary  to  go 
between  the  tracks  to  the  center  of  the  end  of  the  car  to 
close  the  knuckle  and  we  can  not  say  that  the  answers  in 
regard  to  said  lever  show  conclusively  that  the  order  could 
have  been  complied  with  by  using  the  lever,  though  they  do 
show  that  coupling  could  be  prevented  by  its  use.  They  do 
not  overcome  the  finding  by  the  general  verdict  that  it  was 
necessary  and  customary  to  step  to  the  end  of  the  car  to 
close  the  knuckle.  In  any  event  evidence  could  have  been 
introduced  to  show  that  there  was  some  practical  reason  for 
closing  the  knuckle  and  making  a  *' bumper"  out  of  it,  in- 
stead of  raising  the  coupling  pin  and  preventing  coupling 
in  that  way;  that  an  entirely  different  order  would  have 
been  usual  and  proper  if  appellee  had  been  directed  to  use 
the  lever.  But  there  is  another  and  more  potent  reason  for 
holding  that  these  answers  do  not  conclusively  show  con- 
tributory negligence  of  appellee  in  choosing  a  dangerous  way 
when  he  could  have  chosen  a  safe  way.    The  findings  show 
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that  the  car  on  which  the  coupler  was  to  be  adjusted  was 
standing^  and  that  the  moving  cars  were  running  at  a  speed 
of  three  or  four  miles  per  hour,  but  they  do  not  show  how 
far  the  moving  cars  were  from  the  stationary  car  when  ap- 
pellee undertook  to  close  the  knuckle  and  the  answers  do 
not  show  that  closing  the  knuckle  on  the  standing  car  by 
the  use  of  his  hands,  under  the  circumstances  of  this  case, 
was  an  unsafe  and  more  dangerous  way  of  complying  with 
the  order  given  appellee  than  any  other  equally  available 
way  open  to  him  at  the  time.  And  furthermore  as  against 
the  motion  for  judgment  on  the  answers  to  the  interroga- 
tories we  must  consider  the  question  in  the  light  of  the  pos- 
sible evidence  that  the  approaching  cars  were  so  far  away 
as  to  make  the  way  chosen  reasonably  safe  and  proper.  Jen- 
ney  Electric  Mfg.  Co.  v.  Flannery  (1913),  53  Ind.  App.  397, 
98  N.  E.  424.  But  for  the  danger  caused  by  the  open  and 
unblocked  frog,  it  does  not  appear  that  going  to  the  end  of 
the  standing  car  and  stepping  between  the  tracks  was  an 
unsafe  way  of  closing  the  knuckle  on  the  standing  car,  or 
that  an  ordinarily  prudent  man  exercising  ordinary  care 
for  his  own  safety  would  not  have  undertaken  in  that  way 
to  comply  with  the  order  given  appellee. 

Appellant  also  contends  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence ;  that  there  is  no  evidence 
tending  to  prove  the  allegation  of  the  complaint  that  it  was 
the  custom  and  practice  of  appellant  prior  to  appellee's  in- 
jury, to  block  all  the  frogs  in  the  yard  where  appellee  was 
injured  and  that  appellee  knew  of  the  custom  and  relied 
thereon.  Also  that  the  undisputed  evidence  shows  affirma- 
tively that  appellee's  injury  resulted  from  the  ordinary  dan- 
gers and  hazards  of  his  employment  which  were  open  and 
obvious  and  could  have  been  ascertained  by  him  had  he 
exercised  ordinary  care  for  his  own  safety ;  that  his  oppor- 
tunity to  know  of  the  danger  was  better  than  that  of  appel- 
lant ;  that  the  undisputed  evidence  shows  that  he  voluntarily 
chose  an  unsafe  way  of  performing  his  duty  when  a  safe 
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way  was  open  to  him  and  he  was  therefore  guilty  of 

7.  contributory  negligence.    While  in  this  State  railroad 
companies  are  not,  in  all  cases,  guilty  of  actionable 

negligence  in  failing  to  block  frogs,  there  are  nevertheless, 
instances  in  which  they  may  be  held  liable  for  failure  so 

• 

to  do.  Orand  Trunk,  etc.,  B.  Co,  v.  Poole,  supra;  Orand 
Trunk,  etc.,  B.  Co.  v.  Melrose  (1906),  166  Ind.  658,  667,  670, 
78  N.  E.  190;  Sheets  v.  Chicago,  etc.,  B.  Co.  (1894),  139  Ind. 
682,  39  N.  E.  154;  Wabash  B.  Co.  v.  Bay  (1899),  152  Ind. 
392,  51  N.  E.  920.    Where  the  evidence  is  such  that 

8.  different  inferences  may  be  drawn  therefrom  by  rea- 
sonable minds  on  the  question  of  assumption  of  risk 

or  contributory  negligence,  the  question  should  be  submitted 
to  the  jury  under  proper  instructiona  Annadall  v.  Union 
Cement,  etc.,  Co.  (1905),  165  Ind.  110,  112,  74  N.  E.  893; 
Brazil  Block  Coal  Co.  v,  Gibson  (1903),  160  Ind.  319,  328, 
66  N.  E.  882,  98  Am.  St.  281 ;  Jenney  Electric  Mfg.  Co.  v, 
Flannery,  supra;  Chrand  Trunk,  etc.,  B.  Co.  v.  Melrose,  sur 
pra,  670;  Chicago,  etc.,  B.  Co.  v.  Hamerick  (1912),  50  Ind. 
App.  425,  446,  96  N.  E.  649.  It  would  unduly  extend  this 
opinion  to  set  out  the  evidence  of  blocking  frogs  in  the 
yards  where  appellee  was  injured,  but  there  is  evidence  to 
warrant  such  an  inference  and  in  addition  thereto  the  posi- 
tive evidence  of  Peter  H.  Young,  an  employe  of  appellant, 
with  opportunity  of  observing  and  knowing  whether  such 
custom  existed,  that  ''It  was  the  custom  to  block  all  these 
switches,  frogs  and  guard  rails''  in  the  Huntington  yards. 
Appellee  testified  that  he  had  been  switching  eleven 
months  prior  to  his  injury  and  that  he  was  injured  on 
November  15,  1906,  while  working  at  the  west  end  of  the 
yards ;  that  Maloney,  who  had  charge  of  the  crew,  called  to 
him  to  close  the  knuckle  on  a  car  standing  on  track  No.  9  so 
it  could  be  shoved  along  without  coupling;  that  he  imme- 
diately attempted  to  do  so  by  stepping  between  the  rails  at 
the  end  of  the  standing  car  and  caught  his  foot  in  the  frog 
and  before  he  could  get  out  was  caught  and  injured ;  that  the 
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knuckle  can  be  opened  by  the  lever  on  the  automatic  brake 
to  nnconple  the  cars  but  it  can  not  be  closed  by  the  lever 
and  to  close  it  ''you  must  use  your  hands  or  feet  or  a  club" ; 
that  when  the  knuckles  are  closed  they  bump  straight  to- 
gether but  when  open  they  hit  sidewise  when  they  come  to- 
gether ;  that  by  holding  the  lever  down,  the  pin  is  prevented 
from  dropping  and  the  couplers  come  together  in  the  same 
position  as  when  coupling,  but  not  closed;  that  the  cars  may 
be  prevented  from  coupling  in  this  way  and  be  shoved  back, 
if  the  lifting  apparatus  is  in  good  condition ;  that  Maloney 
pointed  to  the  standing  car  and  said  ''Close  the  knuckle 
on  that  car". 

The  jury  in  arriving  at  a  verdict  may  consider  all  the 
facts  and  circumstances  proven  by  the  evidence  and  may 
draw  therefrom  such  inferences  as  are  reasonably  warranted 
thereby.  In  this  case  by  the  general  verdict,  the  jury  not 
only  found  that  the  custom  of  blocking  frogs  existed,  but 
that  appellee  relied  thereon,  and  that  the  unblocked  frog 
was  the  proximate  cause  of  his  injury.  On  the  facts  of  this 
ease,  the  questions  of  appellee's  contributory  negligence  and 
assumption  of  risk,  were  rightly  submitted  to  the  jury  for 
determination  under  proper  instructions  by  the  court.  The 
jury  found  the  facts  and  drew  the  inferences  necessary  to 
support  the  verdict  There  is  evidence  tending  to  prove  the 
material  facts  and  to  warrant  the  inferences  drawn  by  the 
jury,  and  we  can  not  say  therefore,  that  there  is  a  failure 
of  proof  or  that  the  inferences  drawn  are  unreasonable. 

Some  objections  are  raised  to  instructions  given  and  re- 
fused. We  have  carefully  examined  the  instructions  and  in 
view  of  the  issues  and  evidence  do  not  consider  the  questions 
suggested  of  sufficient  importance  to  require  detailed  con- 
sideration. The  instructions  when  fairly  construed  are  not 
open  to  the  objections  urged.  Those  given  fairly  and  fully 
state  the  law  applicable  to  the  issues  and  the  evidence.  No 
error  prejudicial  to  appellant  was  committed,  either  in  giv- 
ing or  refusing  instructions. 
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Appellant  offered  in  evidence  a  statement  identified  as 

signed  by  appellee  on  November  16,  1906,  and  certified  by 

the  attending  surgeons  of  appellee  who  were  employes 

9.  of  appellant.  The  statement  related  to  the  time,  place 
and  manner  in  which  the  injury  was  received  as  fol- 
lows: "While  in  the  act  of  throwing  a  knuckle,  my  foot 
caught  on  a  rail  and  threw  me  across  the  track,  and  the 
wheel  of  a  Gondola  passed  over  lef.t  leg,  above  the  knee; 
and  the  right  foot  and  right  arm  was  caught  between  the 
coupler.  Who  was  present :  Ed  Maloney,  Charles  Shock.  By 
whose  fault  if  any  persons :  ( Ans.)  Accidental. ' '  Objection 
was  made  on  the  ground  that  it  was  shown  that  the  statement 
which  was  taken  by  the  attending  physician  in  the  sick  room, 
was  a  confidential  communication  under  the  statute,  and 
that  the  offer  was  an  attempt  to  prove  by  indirection  what 
could  not  be  proven  directly.  While  the  statement  was 
signed  by  appellee,  it  was  also  signed  and  certified  by  two 
persons  who  wrote  after  their  names  "Attending  Surgeon". 
The  statement  also  shows  that  appellee  had  been  sent  to 
Chicago  and  was  in  charge  of  "company's  surgeon-in-chief ". 

The  objection  was  rightly  sustained.  The  excluded  state- 
ment was  not  only  a  "communication  to"  the  attending 
physicians  "in  the  course  of  their  professional  business"  but 
was  also  a  statement  of  the  physicians  themselves.  After 
appellant's  signature  the  instrument  contains  the  following: 
"If  operation  was  performed  did  the  injured  person  con- 
sent: (Ans.)  None  at  this  writing.  Give  date  of  operation, 
names  of  operating  surgeons,  witnesses  to  operation :  (Ans.) 
None  at  this  writing".  Then  follows  the  certificate  and 
signatures  of  the  "attending  physicians".  This  was  clearly 
an  attempt  to  get  before  the  jury  by  this  indirect  method  a 
confidential  communication  of  appellee  and  also  the  state- 
ment of  the  physicians  made  at  the  same  time  and  under  the 
same  circumstances. 

Statements  made  to  or  by  physicians  employed  by  a  rail- 
road company  while  attending  the  injured  party  shortly 
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after  his  injury,  should  be  closely  scrutinized,  because 
10.   of  the  situation  and  condition  of  the  injured  party 

and  the  natural  bias  and  influence  of  physicians  so 
situated.  Where  as  in  this  case,  it  clearly  appears  that  the 
physicians  were  rendering  the  patient  medical  and  surgical 
attention  when  the  communication  was  made  and  that  he 
was  depending  on  them  for  such  services,  and  also  that  the 
i&stmment  is  a  statement  of  both  patient  and  physicians, 
made  under  like  circumstances,  some  latitude  must  neces- 
sarily be  given  the  trial  court  in  determining  whether  the 
evidence  offered  does  or  does  not  come  within  the  prohibi- 
tion of  the  statute  as  to  privileged  communications.  The 
off'ered  evidence  in  this  case  is  so  clearly  within  the  spirit 
and  meaning  of  the  statute  that  to  admit  it  on  the  ground 
that  it  is  only  a  signed  statement  of  appellee  made  out  of 
court,  tending  to  contradict  his  testimony,  would  be  a  sur- 
render to  technical  form  in  violation  of  the  spirit  if  not  of 
the  letter  of  the  statute.  Subd.  4,  §520  Burns  1914,  §496 
R.  S.  1881 ;  Hays  v.  Hays  (1912),  49  Ind.  App.  298,  97  N.  E. 
198,  and  cases  cited. 

The  other  questions  suggested  by  the  briefs  are  in  effect 
disposed  of  by  what  we  have  already  said  and  do  not  jus- 
tify the  further  extension  of  this  opinion.  No  error  preju- 
dicial to  appellant  is  shown  by  the  briefs,  and  the  judgment 
is  therefore  affirmed. 

None — Reported  hi  104  N.  E.  50.  As  to  risks  assumed  by  serr- 
aBts  mider  master  and  servant  law,  see  52  Am.  Rep.  737.  As  to 
the  doty  of  a  railroad  company  to  block  frogs,  switches  and  guard 
rails,  see  9  Ann.  Cas.  496;  14  Ann.  Cas.  696.  As  to  servants* 
assniAptioii  of  obvious  risks  of  hazardous  employment,  see  1  L. 
R.  A.  (N.  S.)  272.  For  servants'  assumption  of  risk  of  danger 
imperfectly  appreciated,  see  4  L.  R.  A.  (N.  S.)  990.  See,  also, 
under  (1)  26  Qyc,  1397,  1399;  (2,  3,  4)  38  Cyc.  1927;  (5,  6)  26 
Cyc  1513;  (7)  26  Cyc.  1128;  (8)  26  Cyc.  1478,  1482,  1513;  (9) 
40  Cyc.  2388;  (10)  40  CSc  2396. 
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Dodge  Manufacturing  Company  v.  Kronewitter. 

[No.  8»182.     Filed  February  20»  1914.     Rehearing  denied  July  S, 
1914.    Transfer  denied  November  17,  1914.] 

1.  Masteb  and  Sebyant. — Injuries  to  Servant — Complaint, — Oen- 
eral  and  Specific  Allegations. — A  complaint  in  a  servants  action 
for  Injuries  caused  by  a  pneumatic  riveter  starting  up  after  the 
air  had  been  cut  off  at  the  valve,  alleging  that  plalntlfT  was 
inexperienced,  that  defendant  did  not  instruct  blm  that  after 
the  air  had  been  shut  ofT  at  the  valve  it  was  necessary  to  ex- 
liaust  the  compressed  air  remaining  in  the  hose  between  the 
valve  and  the  machine,  and  that  after  the  valve  had  been  shut 
off  the  machine  was  suddenly  put  in  motion,  causing  plaintifTs 
injury,  and  also  alleging  generally  that  the  negligence  charged 
was  the  proximate  cause  of  the  injury,  was  not  Insufficient  on 
demurrer  as  showing  that  the  negligence  charged  was  not  the 
proximate  cause,  since  the  specific  charges  were  not  inconsistent 
with  the  general  allegation  that  the  negligence  charged  was  the 
proximate  cause,  even  though  they  showed  that  the  machine  was 
put  in  motion  by  an  intervening  agency,  in  view  of  the  fact  that 
It  did  not  appear  to  have  been  an  independent  intervening  agency, 
or  that  it  was  one  which,  in  the  exercise  of  reasonable  foresight 
and  prudence,  was  not  to  be  expected  to  intervene.  pp«  192, 196, 
19e. 

2.  PiiEADiNe. — General  and  Special  Averments. — The  general  aver- 
ments in  a  pleading  are  superseded  by  the  special  averments 
therein  in  so  far  as  the  latter  are  inconsistent  with  the  f <»iner. 
p.  195. 

8.  Nequgewce. — Intervening  Agency. — LiaWity  of  Original  TorU 
feasor. — An  independent  intervening  agency  does  not  break  the 
chain  of  causation  between  the  negligence  charged  and  the  injury 
claimed  to  have  resulted  therefrom,  if  the  intervention  of  some 
such  agency  so  as  to  produce  injury  ought  to  have  been  expected 
in  the  light  of  ordinary  experiences,  and  will  not  relieve  the  orig- 
inal wrongdoer  ftom  the  consequences  directly  resulting  from  his 
original  negligence  operating  in  connection  with  such  intervening 
agency,  even  though  the  original  negligence  could  not  of  Itself 
have  caused  the  injury,    p.  195. 

4.  Masteb  and  Skbvant. — Injuries  to  Servant — Proximate  Cause. 
— Verdict. — Answers  to  Interrogatories. — Where  plaintiff  alleged 
that  he  was  injured  by  the  sudden  starting  of  a  pneumatic  rivet- 
ing machine  after  the  compressed  air  valve  had  been  closed,  that 
the  machine  was  caused  to  start  by  reason  of  the  air  remaining 
in  the  tube  between  the  valve  and  the  machine,  and  charging  that 
because  of  his  inexperience,  and  defendant's  failure  to  instruct 
him,  he  did  not  know  that  it  was  necessary  to  exhaust  the  air 
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remalnfTig  In  the  tabe  after  the  valve  was  closed,  and  that  the 
negligence  charged  was  the  proximate  cause  of  the  Injury,  an- 
swers to  interrogatories  showing  that  the  machine  would  not 
operate  unless  the  lever  was  moved,  that  it  was  moved  on  the 
occasion  of  the  injury,  but  not  by  defendant,  etc.,  could  not  over- 
eome  the  general  verdict  as  showing  the  chain  of  causation  was 
broken  by  an  intervening  agency  which  became  the  sole  proxi- 
mate cause,  since  the  evidence  may  have  disclosed  the  agency 
wUch  moved  the  lever  and  that  it  was  of  such  character  as  not 
to  constitute  an  independent  intervening  cause,    p.  196. 

5.  Teiau — Verdict, — Answers  to  Interrogatories. — ^Answers  to  in- 
terrogatories will  not  overthrow  the  general  verdict  if  reconcil- 
able therewith  by  any  evidence  admissible  under  the  issues. 
p.  197. 

6.  Masteb  and  SEBVAifT. — Injuries  to  Servant. — Verdict — Answers 
to  Interrogatories. — In  an  action  for  injuries  to  an  employe 
caused  by  a  pneumatic  riveter  being  started  by  the  unexhausted 
air  remaining  in  the  hose  after  the  valve«had  been  closed,  where 
a  verdict  for  plaintiff  amounted  to  a  finding  that  plaintiff  did 
not  assume  the  risk  incident  to  the  air  remaining  in  the  tube, 
and  that  the  master  owed  him  a  duty  to  warn  him  of  the  danger, 
which  it  negligently  failed  to  do,  the  Jury's  answer  to  an  inter- 
rogatory, made  under  circumstances  making  it  a  finding  of  an 
ultimate  fact  and  not  a  conclusion  of  law,  to  the  effect  that  if 
plaintiff  had  exercised  the  care  for  his  own  safety  reasonably  to 
be  expected  from  one  of  his  age  and  experience,  he  could  have 
discovered  before  the  injury  that  the  air  remaining  in  the  tube 
when  the  valve  was  closed  had  force  enough  to  injure  him, 
showed  that  plaintiff  assumed  the  risk  and  that  defendant  was 
not  negligent  in  failing  to  warn  him,  and  hence  was  in  irrecon- 
cilable conflict  with  the  general  verdict    pp.  197, 201. 

7.  Master  Aim  Sesvant. — Assumption  of  Risk. — A  servant  assumes 
the  risk  of  all  dangerous  conditions  which  arise  in  the  course  of 
his  employment  and  of  which  he  has  notice,  even  though  such 
conditions  are  the  result  of  the  master's  negligence,  and  he  will 
be  deemed  to  have  constructive  notice  of  all  such  conditions  as 
are  discoverable  by  him  in  the  exercise  of  ordinary  care.    p.  197. 

8.  Masteb  and  Servant. — Injuries  to  Servant. — Answers  to  Inter^ 
rogatories, — In  an  action  for  injuries  to  a  servant  by  the  sudden 
starting  of  a  pneumatic  riveter,  due  to  compressed  air  remaining 
in  the  tube  after  the  valve  was  closed,  the  Jury's  answer  to  an 
interrogatory  that  if  plaintiff  had  exercised  the  care  for  his  own 
safety  reasonably  to  be  expected  from  one  of  his  age  and  experi- 
ence, he  could  have  discovered  before  the  injury  that  the  air 
remaining  in  the  tube  when  the  valve  was  closed  had  force 
enough  to  injure  him,  accompanied  by  other  answers  showing 
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facts  justifying  such,  inference,  was  the  finding  of  an  ultimate 
fact  as  distinguished  from  a  conclusion  of  law.  p.  198. 
9.  Trial. — Answers  to  Interrogatories, — Inference  of  Ultimate 
Facts, — ^A.  jury  may  find  an  ultimate  fact  as  the  result  of  an 
Inference  from  other  facts,  provided  the  primary  facts  are  stated 
in  the  findings  and  are  such  that  minds  of  equal  intelligence  and 
fairness  might  honestly  differ  as  to  the  inference,  and  such  ulti- 
mate fact  is  one  that  can  be  Inferred  without  applying  legal 
principles  to  the  primary  facts  or  measuring  them  by  any  legal 
standard,  but  if  such  primary  facts  are  susceptible  of  but  one 
inference,  it  is  the  duty  of  the  court  to  draw  such  inference, 
p.  19a 

From  Laporte  Circuit  Court;  Andrew  J.  Hickey,  Special 
Judge. 

Action  by  Charles  F.  Kronewitter  against  the  Dodge 
Manufacturing  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

Frank  E,  Osbom,  W.  A.  McVey  and  Lee  L.  Osbom,  for 
appellant. 
F.  J.  Lewis  Meyer,  for  appellee. 

Laiey,  C.  J. — ^Appellee  was  employed  by  appellant  and 
was  engaged  in  operating  a  riveting  machine  in  appellant's 
factory  at  the  time  he  received  the  injury  for  which  he  sues 
in  this  action.  The  case  was  tried  upon  the  issues  formed 
by  the  general  denial  to  the  fourth  paragraph  of  amended 
complaint  and  the  trial  resulted  in  a  verdict  and  judgment 
for  appellee. 

A  demurrer  addressed  to  the  fourth  paragraph  of  com- 
plaint was  overruled  and  this  ruling  is  assigned  as  error 
and  presents  the  first  question  for  our  consideration. 

1.  This  paragraph  of  complaint  discloses  that  appellee 
at  the  time  he  received  his  injury  was  operating  a 
pneumatic  riveter  the  power  of  which  was  furnished  by 
compressed  air  conducted  to  it  through  a  tube  about  100 
feet  in  length  and  that  it  was  so  constructed  that  the  supply 
of  compressed  air  could  be  turned  on  and  off  by  means  of 
a  valve  located  about  100  feet  distant  from  the  machine. 
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When  this  valve  was  closed  it  prevented  further  air  from 
entering  the  tube  but  the  compressed  air  which  remained  in 
the  tabe  between  the  valve  and  the  machine  and  in  the 
machine  itself  was  sufficient  to  cause  it  to  move  unless  it 
was  exhausted  by  operating  the  machine,  after  the  valve  was 
elosed,  which  could  be  done  by  moving  the  lever  up  and 
down  until  the  pressure  was  exhausted.  It  is  alleged  that 
the  appellant  knew,  or,  by  the  exercise  of  ordinary  prudence 
could  have  known,  that  the  air  pressure  remaining  in  the 
tube  and  in  the  machine  after  the  valve  was  closed  was 
sufficient  to  move  it,  that  the  appellee,  on  account  of  his 
youth  and  inexperience,  did  not  know  this  fact,  and  the 
appellant  negligently  failed  and  neglected  to  warn  appellee 
against  the  danger  of  the  machine  moving  after  the  air 
was  shut  off,  but  that  appellee  was  informed  by  appellant 
that  the  way  to  stop  the  machine  and  put  it  out  of  use  was 
to  close  such  valve  and  that  appellant  negligently  failed  to 
instruct  appellee  as  to  the  means  of  exhausting  the  air  in 
the  tube  and  machine  after  the  valve  was  closed.  It  further 
appears  from  the  complaint  that  it  was  a  part  of  appellee's 
work  under  his  employment  to  remove  a  certain  hose  from 
some  part  of  the  machine  and  at  the  time  of  his  injury  he 
was  so  engaged.  Before  attempting  to  remove  this  hose  he 
had  the  valve  shut  off  100  feet  from  the  machine,  and  at  the 
time  he  was  engaged  in  removing  the  hose  the  machine  was 
stopped  and  he  believed  that  he  had  done  all  that  was  neces- 
sary to  stop  such  machine  and  that  it  could  not  be  put  in 
motion  aft^r  the  compressed  air  had  been  shut  off  at  the 
valve.  It  is  alleged  that  after  the  air  had  been  shut  off 
by  means  of  said  valve  as  aforesaid,  the  machine  was  sud- 
denly put  in  motion  without  notice  to  the  appellee  and 
without  his  knowledge  so  that  his  hand  and  arm  were  caught 
in  said  machine  and  crushed  and  injured.  There  is  also  a 
general  allegation  in  the  complaint  to  the  effect  that  the 
injuries  to  appellee  were  due  to  the  negligence  of  appellant 
comi>any  as  chai^d  in  the  complaint. 

Vol.  57—13 
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We  have  not  attempted  to  set  out  the  allegationfl  of  the 
complaint  in  all  their  details  but  have  endeavored  to  make 
a  sufficient  statement  to  show  the  theory  upon  which  it  was 
drafted  and  to  disclose  the  objections  which  are  raised 
against  it. 

The  objection  raised  against  the  complaint  is  that  it  shows 
upon  its  face  that  the  negligence  of  api)ellant  as  charged 
therein  was  not  the  proximate  cause  of  appellee's  injuries^ 
but  on  the  contrary  that  such  injuries  were  caused  by  the 
intervention  of  some  active  agency  which  put  the  machine 
in  motion.  The  complaint  does  not  allege  that  the  machine 
started  because  of  any  defective  condition  for  which  appel- 
lant was  liable  and  it  is  not  charged  that  appellant  was  re- 
sponsible for  the  machine  starting  otherwise  than  by  its 
failure  to  warn  appellee  of  the  presence  of  the  compressed 
air  in  the  tube  and  in  the  machine  and  to  instruct  him  as 
to  the  means  of  exhausting  such  pressure  after  the  valve  was 
closed.  The  position  of  appellant  is  that  the  pressure  of 
the  air  in  the  tube  and  in  the  machine  was  simply  a  condition 
which  was  harmless  unless  some  agency  intervened  to  make 
it  efficient,  that  the  only  negligence  charged  against  appel- 
lant related  to  the  existence  of  this  condition  and  its  failure 
to  warn  against  it,  and  that  the  complaint  affirmatively 
shows  that  the  machine  was  put  in  motion  by  some  active 
intervening  agency.  As  a  result  of  this  aiffument  it  is 
asserted  that  the  specific  allegations  of  the  complaint  show 
that  the  chain  of  causation  between  the  negligence  charged 
and  the  injury  was  broken  by  an  intervening  agency  which 
was  the  direct  responsible  cause  of  the  injury.  In  passing 
upon  the  question  thus  presented  we  must  consider  the  com- 
plaint as  a  whole.  The  complaint  alleges  in  general  terms 
that  appellee's  injuries  were  due  to  the  negligence  of  appel- 
lant company  as  herein  alleged.  This  allegation  charges 
with  sufficient  certainty  that  the  negligence  of  appellant  as 
charged  in  the  complaint  was  the  proximate  cause  of  appel- 
lee's injury  and  it  must  stand  unless  the  specific  allegations 
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of  ibe  pleading  are  so  inconsistent  therewith  as  to  show  that 
the  general  averment  is  not  true.    It  is  a  familiar 

2.  mle  of  pleading  that  the  general  averments  will  be 
overcome  and  superseded  by  the  facts  specially  averred 

in  80  far  as  the  latter  are  inconsistent  with  the  former.  In- 
dianapolis Union  R.  Co.  v.  Waddingtoi^  (1907),  169  Ind. 
«8,  82  N.  E.  1030;  Cleveland,  etc.,  R.  Co.  v.  Cyr  (1909), 
43  Ind.  App.  19,  86  N.  E.  868.    It  may  be  conceded 

L  that  the  facts  specifically  alleged  in  the  complaint  do 
show  that  some  active  agency  intervened  between  the 
urgent  conduct  of  appellant  as  charged  and  the  injury, 
bat  this  is  not  in  itself  sufficient  to  overcome  the  general 
allegation  to  which  we  have  referred.  The  chain  of  causa- 
tion is  not  broken  by  every  intervening  agency.  To  have 
this  ^eet  the  intervention  must  be  by  a  responsible  agent. 
The  specific  allegations  show  that  the  machine  was  put  in 
motion,  but  they  do  not  disclose  that  it  was  put  in  motion 
by  a  responsible  agent. 

It  is  also  well  settled  that  an  independent  intervening 
agency  does  not  break  the  chain  of  causation  where  the  in- 
tervention of  some  such  agency  in  such  a  manner  as 

3.  to  produce  injury  ought  to  have  been  expected  to 
occur  according  to  ordinary  experiences.  If  the  orig- 
inal wrongdoer  by  reasonable  foresight  and  prudence, 
ahonld  have  expected  some  such  agency  to  intervene  and 
produce  injury,  he  can  not  escape  the  consequences  which 
directly  result  from  his  original  negligence  operating  in 
connection  with  such  intervening  agency  even  though  the 
original  negligence  could  not  of  itself  have  caused  the  in- 
jury. Nickey  v.  Steuder  (1905),  164  Ind.  189,  73  N.  E. 
117;  Chicago,  etc.,  R.  Co.  v.  Pritchard  (1907),  168  Ind.  398, 
79  N.  E.  508,  81  N.  E.  78,  9  L.  R.  A.  (N.  S.)  857;  1  Shear- 
man &  Bedfield,  Negligence  (5th  ed.)  §34.  The  relation 
of  intervening  agencies  to  proximate  cause  and  their  effect 
as  to  breaking  the  chain  of  causation,  was  recently  con- 
sidered by  this  court.    Cleveland,  etc.,  R.   Co.  v.  Clark 
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(1912),  51  Ind.  App.  392,  97  N.  E.  822.  A  further  dis- 
cussion  on  this  branch  of  the  law  wotdd  not  be  profita- 
1.  ble.  The  court  is  of  the  opinion  that  the  specific 
facts  averred  do  not  contradict  and  overcome  the 
general  averment  that  the  injuries  of  appellee  were  due  to 
the  negligence  of  appellant  set  out  therein.  This  general 
averment  is  broad  enough  to  admit  evidence  to  prove  that 
the  machine  was  put  in  motion  hy  an  irresponsible  agent,  or 
through  some  agency  for  which  appellant  was  responsible, 
or  that  the  agency  which  was  responsible  for  starting  it  was 
of  suoh  a  character  and  the  circumstances  under  which  it 
intervened  were  such  as  not  to  break  the  chain  of  causation. 
Such  proof  would  support  the  general  allegation  and  would 
not  to  any  extent  contradict  the  facts  specifically  averred. 
The  general  averment  of  the  tdtimate  fact  will  control  unless 
it  is  shown  to  be  untrue  by  the  specific  facts  averred.  Cleve- 
land, etc.,  R.  Co.  V.  Clark,  supra. 

The  trial  court  overruled  the  motion  of  appellant  for  judg- 
ment in  its  favor  on  the  answers  of  the  jury  to  the  interroga- 
tories notwithstanding  the  general  verdict  and  the 
4.  correctness  of  this  ruling  is  presented  for  review. 
By  the  answers  to  interrogatories  the  jury  finds  that 
the  riveting  machine  was  not  defective  in  any  way,  that  it 
would  not  operate  unless  the  operating  lever  was  moved, 
that  the  lever  was  not  moved  by  appellee,  that  there  was 
no  evidence  that  the  lever  was  caused  to  move  by  the  ma- 
chine swinging  so  as  to  bring  the  lever  in  contact  with  a 
tank,  and  that  on  the  occasion  of  appellee's  injury  the  lever 
was  moved.  The  general  verdict  finds  that  the  negligence 
of  appellant  was  the  proximate  cause  of  appellee's  injury, 
and  appellant  asserts  that  the  facts  above  set  out,  as  found 
by  the  jury  in  answers  to  interrogatories,  show  conclusively 
that,  after  appellant's  negligence  had  caused  the  dangerous 
condition  some  unknown  agency  intervened  and  lifted  the 
lever,  thus  breaking  the  chain  of  causation  and  becoming  the 
sole  proximate  cause  of  the  injury.    The  position  of  appel- 
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lant  can  not  be  maintained  for  the  reason  that  the  facts 
specially  found  do  not  show  as  much  as  is  claimed  for  them. 
They  do  not  show  that  the  agency  which  moved  the  lever 
was  not  disclosed  by  the  evidence  or  that  it  was  unknown 
to  the  jury.  The  evidence  may  have  disclosed  the  agency 
which  moved  the  lever  and  it  may  have  been  shown  to  be 
of  such  a  character  as  not  to  constitute  an  independent  in- 
tervening cause.  The  evidence  may  have  shown  it  to  be  an 
irresponsible  agent,  or  one  for  which  appellant  was  respon- 
sible,  or  one  whose  intervention  in  such  a  way  as  to  produce 
injury,  ought  to  have  been  foreseen  by  appellant.  Such 
evidence  if  introduced  would  sustain  the  general  verdict 
and  would  reconcile  it  with  the  answers  to  interrogatories 
in  so  far  as  they  bear  upon  the  question  of  proximate  cause. 
It  is  well  settled  that  answers  to  interrogatories  will 

5.  not  overthrow  the  general  verdict,  if  such  answers 
can  be  reconciled  with  the  general  verdict  by  any 

evidence  admissible  within  the  issues.  Pittsburgh,  etc.,  B. 
Co.  V.  Lightheiser  (1907),  168  Ind.  438,  78  N,  B.  1033,  and 
cases  there  cited. 

By  the  jury^s  answer  to  interrogatory  No.  162  it  finds 

that,  if  appellee  had  exercised  the  care  for  his  own  safety 

reasonably  to  be  expected  from  one  of  his  age  and 

6.  experience  placed  in  the  same  or  similar  circum- 
stances, he  could  have  discovered  while  in  appellant's 
employ  before  the  injury  that  when  the  valve  in  the 

7.  northwest  comer  of  the  room  was  shut,  the  air  r^ 
maining  in  the  pipe  had  force  enough  to  injure  him. 

The  general  verdict  finds  that  appellee  did  not  assume  the 
risk  of  the  danger  incident  to  the  compressed  air  remaining 
in  the  tube  and  machine  after  the  valve  was  closed,  and  it 
also  finds  that  the  master  owed  a  duty  to  the  appellee  to 
warn  him  against  this  danger  and  that  he  was  negligent  in 
failing  to  do  so.  A  servant  assumes  the  risk  of  all  danger- 
ous conditions  which  arise  in  the  course  of  his  employment 
and  of  which  he  has  notice  even  though  such  dangerous  con- 
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ditions  are  the  result  of  the  master's  negligence.  Jenney 
Electric  Mfg.  Co.  v.  Flannery  (1913),  53  Ind.  App.  397,  98 
N.  E.  424;  Fort  Wayne,  etc.,  Traction  Co.  v.  Roudebush 
(1909),  173  Ind.  57,  88  N.  E.  676,  89  N.  B.  369.  A  servant 
will  be  deemed  to  have  constructive  notice  of  all  dangerous 
conditions  connected  with  his  employment  which  he  might 
have  discovered  hj  the  exercise  of  reasonable  and  ordinary 
care.  The  servant  assumes  the  risk  of  a  danger  of  which  he 
has  constructive  notice.  Hammond  v.  Kingan  &  Co.  (1913), 
53  Ind.  App.  252,  101  N.  E.  385 ;  M.  Bumely  Co.  v.  Myer 
(1907),  40  Ind.  App.  460,  82  N.  E.  97.  If  a  servant  knows 
and  appreciates  a  danger  connected  with  his  employment, 
or  if  by  the  exercise  of  ordinary  care  under  the  circumstances 
he  could  have  known  and  appreciated  the  danger,  the  master 
is  under  no  duty  to  warn  him  as  against  such  danger.  Vigo 
Cooperage  Co.  v.  Kennery  (1908),  42  Ind.  App.  433,  85  N. 
E.  986;  Foster  v.  Bemis  Indianapolis  Bag  Co.  (1904),  163 
Ind.  351,  71  N.  E.  953 ;  1  Bailey,  Personal  Injuries  (2d  ed.) 
681.  If  the  answer  to  interrogatory  No.  162  is  a  finding 
of  fact  such  as  a  jury  is  authorized  to  make,  it  shows  that 
appellee  had  constructive  notice  of  the  danger  which  resulted 
in  his  injury  and  it  also  shows  that  the  master  owed  him  no 
duty  to  warn  him  against  the  danger  for  the  reason  that 
he  could  have  known  it  himiself  by  the  exercise  of  reasonable 
care. 

It  is  contended  by  appellee  that  the  answer  to  interrog- 
atory No.  162  is  a  mere  conclusion  and  not  the  finding  of 
a  fact,  and  that  it  must  be  disregarded.    The  distinc- 

8.  tion  between  *' ultimate  facts**  and  "mere  conclu- 
sions" is  not  always  clear.  There  is  some  apparent 
conflict  in  the  cases,  but  from  an  examination  of  the 

9.  authoritiefl  we  are  led  to  the  conclusion  that  the  jury 
may  in  proper  cases  find  ultimate  facts  as  the  result 

of  an  inference  from  other  facts,  provided  the  primary  facts 
upon  which  the  inference  is  based  are  stated  in  the  finding. 
If  from  the  primary  facts  so  found,  only  a  single  inference 
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ean  be  drawn  by  any  reasonable  mind,  it  is  the  duty  of  the 
eonrt  to  draw  such  inference,  but  if  the  primary  facts  are 
sach  that  minds  of  equal  intelligence  and  fairness  might 
honestly  differ  as  to  the  inference,  then  it  is  the  duty  of 
the  jury  to  draw  the  inference  and  thus  to  determine  the 
ultimate  fact.  Zeller,  McClellan  &  Co.  v.  Wright  (1908), 
41  Ind.  App.  403,  83  N.  E.  1030 ;  Smith  v.  Wabash  R.  Co. 
(1895),  141  Ind.  92,  40  N.  E.  270;  Citizens  St.  B.  Co.  v. 
Seed  (1898),  151  Ind.  396,  51  N.  E.  477. 

In  this  ease  the  jury  found  by  its  answers  to  other  inter- 
rogatories the  primary  facts  upon  which  the  inference  of  the 
ultimate  fact  is  based.  Facts  were  found  showing  the 
eapacity  of  appellee  in  x'espect  to  his  age,  education,  intelli- 
gence and  exi>erience.  Facts  were  found  showing  the  con- 
struction of  the  riveting  machine  and  the  manner  in  which 
it  was  oi>erated,  and  also  showing  the  length  of  time  appel- 
lee had  worked  in  api>ellant's  factory  and  the  length  of 
time  he  had  operated  this  particular  machine  as  well  as  the 
facts  showing  his  opportunities  for  knowing  of  the  dangerous 
condition  which  caused  his  injury.  Upon  the  facts  so  found 
we  think  that  intelligent  and  reasonable  minds  might  hon- 
estly differ  as  to  wnether  appellee  could  have  known  of 
the  danger  by  the  exercise  of  the  care  reasonable  in  a  person 
of  his  age  and  experience  placed  in  the  same  or  similar  cir- 
cumstances, and  that  it  was  therefore  proper  for  the  jury 
to  draw  the  inference  and  to  find  the  ultimate  or  inferential 
faet 

An  ultimate  fact  which  can  be  found  by  the  jury  in 
accordance  with  the  rule  above  stated  must  be  one  which 
can  be  rightly  and  reasonably  inferred  from  the  facts  found, 
without  applying  to  them  any  legal  principle  or  measuring 
them  by  any  legal  standard.  If  in  answering  an  interroga- 
tory, the  jury  is  required  not  only  to  consider  the  facts, 
but  also  is  required  to  apply  some  legal  principle  to  such 
facts^  or  to  measure  them  by  some  standard  fixed  by  law  in 
order  to  reach  the  conclusion  required  by  the  answer,  then 
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the  answer  which  results  must  be  a  legal  conclusion  and  not 
an  ultimate  fact.  By  its  answer  to  interrogatory  No.  162 
the  jury  did  not  find  that  appellee  might  have  discovered 
the  dangerous  condition  by  the  exercise  of  ''due  care",  or 
by  the  exercise  of  "ordinary  care'\  If  the  question  had 
been  so  framed  as  to  call  for  such  an  answer,  the  resulting 
answer  would  be  a  conclusion  of  law.  The  law  fixes  a 
standard  by  which  *'due  care"  or  "ordinary  care"  must 
be  measured  and  determined.  The  jurors  are  not  presumed 
to  know  this  standard;  and,  if  they  should  answer  such  a 
question,  the  court  could  not  know  whether  they  applied 
the  correct  legal  standard  in  reaching  their  conclusion  or 
whether  they  reached  it  by  applying  some  standard  of  their 
own  not  in  accordance  with  the  standard  fixed  by  law.  It 
is  apparent  that  such  an  answer  involving  the  consideration 
and  application  of  a  legal  standard  could  not  be  treated  as 
the  finding  of  an  ultimate  fact.  In  answering  that  appel- 
lant could  have  known  of  the  danger  of  which  he  complains 
by  the  exercise  of  the  care  reasonably  to  be  expected  from 
one  of  his  age  and  experience  placed  in  the  same  or  similar 
circumstances,  the  jury  was  not  required  to  consider  or 
apply  any  principle  of  law  to  the  facts  upon  which  it  based 
its  answer,  nor  was  it  required  to  measure  his  conduct  by 
any  standard  other  than  that  disclosed  in  the  interrogatory. 
For  the  reasons  stated  the  answer  to  interrogatory  No.  162 
stated  an  ultimate  fact.  The  distinction  between  ultimate 
facts  and  conclusions  of  law  which  we  have  endeavored  to 
point  out  has  been  frequently  recognized  and  applied  by  the 
higher  courts  of  this  State.  Board,  etc.  v.  Bonebrake  (1896) , 
146  Ind.  311,  45  N.  E.  470;  Toledo,  etc.,  R.  Co.  v.  Qoddard 
(1865),  25  Ind.  185;  Pittsburgh,  etc.,  B.  Co.  v.  Spencer 
(1884),  98  Ind.  186. 

With  few  exceptions  the  apparent  confiict  in  the  deci- 
sions of  our  higher  courts  can  be  reconciled  by  drawing  the 
line  of  distinction  which  we  have  indicated  between  ultimate 
facts  and  conclusions  of  law.    A  few  cases  can  be  found  in 
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which  the  distinction  here  pointed  out  has  not  been  observed. 
KeUer  v.  Gaskell  (1893),  9  Ind.  App.  670,  36  N.  E.  303; 
Cleveland,  etc.,  R.  Co.  v.  Hadley  (1894),  12  Ind.  App.  516, 
40  N.  E.  760;  Republic  Iron,  etc.,  Co.  v.  Jones  (1904),  32 
Ind.  App.  189,  69  N.  E.  191.  These  cases,  however,  are  not 
in  line  with  the  great  weight  of  authority.  Avery  v.  Nor- 
dyke  &  Marmon  Co.  (1905),  34  Ind.  App.  541,  70  N.  E.  888 ; 
Chicago,  etc.,  R.  Co.  v.  Burger  (1890),  124  Ind.  275,  24  N. 
E.  981;  Pittsburgh,  etc,  R.  Co.  v.  Adams  (1886),  105  Ind. 
151,  5  N.  E.  187;  Indianapolis,  etc.,  R.  Co.  v.  Bush  (1885), 
101  Ind.  582;  Standard  Oil  Co.  v.  Helmick  (1897),  148  Ind. 
457,  47  N-  E.  14;  Town  of  Boswell  v.  Wakley  (1897),  149 
Ind.  64,  48  N.  E.  637;  Cincinnati,  etc.,  R.  Co.  v.  Orames 
(1893),  8  Ind.  App.  112,  34  N.  E.  613,  37  N.  E.  421;  City 
of  Bloomington  v.  Rogers  (1893),  9  Ind.  App.  230,  36  N.  E. 
439;  Louisville,  etc.,  R.  Co.  v.  Roberts  (1897),  18  Ind.  App. 
538,  47  N.  E.  839;  City  of  Alexandria  v.  Young  (1898),  20 
Ind.  App.  672,  51  N.  E.  109. 

It  must  be  borne  in  mind  that  we  are  discussing  facts 
which  may  be  properly  found  by  a  jury  in  answer  to  inter- 
n^tories.  In  returning  its  general  verdict,  the  jury  not 
only  finds  the  facts  but  applies  the  law  to  the  facts  so  found. 
In  such  ease  the  law  is  pronounced  by  the  court  in  its  instruc- 
tions and  it  is  the  duty  of  the  jury  to  apply  it  as  given. 
However,  where  facts  are  sought  bv  means  of  answers  to  in- 
terrogatories, the  jury  is  not  permitted  to  bring  to  its  assist- 
ance the  legal  tests  announced  and  the  legal  principles  stated 
in  the  general  instructions,  and  apply  them  in  formulating 
its  answers.  Under  our  practice  the  court  is  required  in 
passing  ui)on  the  answers  to  interrogatories  to  determine 
and  apply  the  law  to  the  facts  found,  and  the  jury  can  not 
invade  the  province  of  the  court. 

The  answer  to  interrogatory  No.  162  is  in  irreconcilable 
conflict  with  the  general  verdict  in  that  it  shows  that 

6.  appellee  assumed  the  risk  of  the  danger  which  caused 
his  injury,  and  also  shows  that  appellant  was  not 
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negligent  in  failing  to  warn  him  of  such  dangerous  condi- 
tion. The  judgment  of  the  trial  court  is  reversed  with 
directions  to  grant  appellant's  motion  for  judgment  on 
the  answers  to  the  interrogatories  notwithstanding  the  gen- 
eral verdict. 

XoTE. — ^Reported  In  104  N.  E.  99.  As  to  the  dnty  of  the  master 
to  furnisli  the  servant  safe  means  and  appliances  to  work  with, 
see  92  Am.  Dec.  213;  21  Am.  Rep.  579.  See,  also,  under  (1)  26  Cyc. 
1386;  (2)  81  Cyc.  85;  (3)  29  Cyc.  501;  (4,  6)  26  Cyc.  1513,  88  Cye. 
1927;  (6)  88  Cyc.  1927;  (7)  26  Cyc  1203,  1177;  (8)  26  Cyc.  1515, 
38  Cyc  1921 ;  (9)  38  Cyc  1517. 


Hughes  v.  Indiana  Union  Traction  Company. 

[No.  8,309.    FUed  June  3,  1914.    Rehearingr  denied  October  15,  1914. 

Transfer  denied  November  17,  1914.] 

1.  Statutes. — Construction. — Intent, — In  construing  a  statute,  the 
court  will  seek  to  discover  and  carry  out  the  legislative  intent, 
and  in  so  doing  will  look  to  each  and  every  part  of  the  statute, 
to  the  circumstances  under  which  it  was  enacted,  to  the  old  law. 
If  any,  upon  the  subject  to  other  statutes  upon  the  same  or 
relative  subjects,  whether  in  force  or  repealed,  to  contemporane- 
ous legislative  history,  and  to  the  evils  to  be  remedied,    p.  215. 

2.  Master  aitd  Servant. — Employers  lAability  Act. — Construction. 
— Interurbau  Railroads. — Since  the  Employers  Liability  Act 
(§8017  Bums  1914,  Acts  1893  p.  294)  declaring  that  every  railroad 
or  other  corporation  shall  be  liable  for  personal  injuries  suffered 
by  any  employe  in  specified  cases,  is  unconstitutional  in  so  far 
as  it  is  intended  to  apply  to  corporations  other  than  railroad 
companies,  and  since,  in  view  of  the  distinction  maintained  be- 
tween railroads  and  street  or  interurban  railroads  throughout 
legislative  and  Judicial  history  on  the  subject,  as  well  as  the 
physical  differences  in  the  construction  and  operation  of  such 
roads,  street  and  interurban  roads  can  not  be  held  to  be  ''rail- 
roads*' within  the  meaning  of  the  term  as  used  in  said  act»  there 
can  be  no  liability  thereunder  against  an  interurban  railroad 
company,    p.  215. 

Prom  Howard  Circuit  Court ;  William  C.  Purdum,  Judge. 

Action  by  Earl  Hughes  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 
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Dan  Waugh,  Harness,  Moon  &  Yoorhis  and  Oxford  dk  Oif- 
fard,  for  appellant. 

J.  A.  Van  Osdol  and  Blacklidge,  Wolf  &  Barnes,  for  ap- 
pellee. 

Shea^  J. — ^The  amended  eomplaint  in  this  case  alleges  in 
sabstance  the  following  facts:  Appellee  is  a  corporation 
organized  under  the  laws  of  Indiana,  and  for  the  past  eight 
years  has  been  engaged  in  operating  lines  of  railroad  in 
Indiana  from  Indianapolis  to  Fort  Wayne  by  way  of  Ander- 
son, Muncie  and  Marion,  and  from  Indianapolis  to  Logans- 
port,  Peru  and  Fort  Wayne  by  way  of  Noblesville,  Tipton 
and  Kokomo,  in  all  about  200  miles.  Its  roads  are  built  on 
the  usual  grade  and  of  the  usual  gauge,  ties  and  rails  that 
are  used  in  the  construction  of  railroads  where  the  motive 
power  used  is  steam.  The  lines  of  road  are  not  built  on 
the  public  highways,  but  are  constructed  over  rights  of  way 
owned  by  appellee,  and  through  private  property  and  farms, 
without  reference  to  highways.  Appellee  has  passenger 
depots  at  the  main  towns  along  its  lines,  where  it  maintains 
ticket  offices.  It  also  has  freight  and  express  dex>ots  at 
important  points,  receives  freight  and  express  matter  and 
ships  same.  Appellee  has  regular,  scheduled,  through  trains 
that  are  very  heavy  and  of  great  carrying  capacity,  accommo- 
dating one  hundred  or  more  passengers,  which  are  scheduled 
to  and  do  run  at  a  speed  of  from  twenty-five  to  seventy-five 
miles  per  hour.  Each  train  consists  of  one  or  more  cars, 
and  appellee  has  carried  over  its  lines  for  the  past  eight 
years  large  freight  and  express  cars  loaded  with  merchan- 
dise, live  stock,  gravel,  broken  stone  and  drainage  tile.  The 
trains  carrying  broken  stone,  gravel  and  tile  are  composed  of 
from  one  to  six  or  seven  cars.  All  passenger  and  freight  traf- 
fic is  carried  on  by  appellee  for  revenue  and  it  operates  its 
system  as  a  commercial  railroad.  The  motive  power  used 
by  appellee  is  electricity,  produced  at  its  power  station  at 
Anderson,  Indiana.  In  order  to  keep  its  power  system  in 
repair,  and  efficient,  appellee  had  a  line  car  and  a  crew  of 
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workmen  on  same  to  make  necessary  repairs  to  wires,  poles 
and  other  equipment.  Appellant  was  in  appellee's  employ 
as  motorman  on  its  line  car  No.  635.  One  Wert  was  em- 
ployed on  the  car  as  conductor,  electrician  and  mechanic, 
and  one  Crum  as  brakeman  and  assistant  electrician.  Wert 
had  full  control  of  the  loading  and  unloading  of  the  car, 
and  of  its  movements  from  one  point  to  another,  subject  only 
to  orders  of  the  chief  electrician  at  appellee's  head  offices 
at  Tipton  and  Anderson,  and  the  train  despatcher  at  Tipton. 
It  was  appellant's  duty  to  obey  the  orders  of  Wert  with 
reference  to  the  movements  of  the  car,  and  he  had  no  control 
over  the  loading  of  the  tools  and  repairs  and  no  knowledge 
of  such  loading,  his  duties  being  confined  exclusively  to 
operating  the  motor  and  propelling  the  car  from  place  to 
place.  On  August  13,  1908,  Wert,  in  obedience  to  orders 
from  appellee,  directed  appellant  to  run  the  car  from  Koko- 
mo  to  Galveston,  a  distance  of  about  eight  miles.  There 
was  a  cab  or  house  situated  in  the  middle  of  the  car,  and  in 
the  discharge  of  his  duties  appellant's  presence  was  required 
in  this  cab,  and  his  attention  necessarily  was  given  to  the 
motor  and  observation  of  the  tracks  over  which  he  was  run- 
ning the  car.  The  car  to  his  back  was  loaded  with  rolls  of 
wire,  ropes,  ladders,  cross  arms  and  four  or  five  pike  x>oles. 
The  latter  were  wooden  poles  about  twelve  feet  long  and 
two  inches  in  diameter,  with  an  iron  spike  in  one  end.  There 
were  no  side  boards  or  standards  along  the  edge  of  the  work 
car,  and  no  devices  of  any  kind  or  character  to  prevent  the 
poles  from  jolting  and  falling  off  when  the  car  was  in  mo- 
tion. The  poles  at  the  time  were  placed  upon  the  car  with- 
out any  fastenings  or  devices  to  hold  them  in  position.  There 
were  loops  and  staples  in  the  car  in  which  the  standards 
with  side  boards  attached  could  have  been  placed,  which 
would  have  prevented  the  poles  from  falling.  Appellee  care- 
lessly and  negligently,  with  knowledge  of  this  defective  con- 
dition, ordered  the  conductor  to  move  the  car  so  loaded  at 
a  very  high  rate  of  speed,  to  wit,  fifty  miles  per  hour.    While 
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making  the  trip,  and  running  the  car  according  to  appellee's 
inatructions  from  forty  to  fifty  miles  per  hour,  and  while 
appellant  was  giving  his  full  attention  to  the  motor,  with 
his  back  to  the  portion  of  the  car  loaded  with  poles,  one  of 
the  poles,  by  reason  of  the  jolting  of  the  car  and  the  motion 
thereof,  and  by  reason  of  the  carelessesss  and  negligence 
of  appellee  in  failing  to  secure  the  poles,  worked  off  the  car 
and  the  end  with  the  spike  in  it  falling  first,  was  caught  in 
the  ground  and  by  the  motion  of  the  car  was  thrown  forward 
with  great  force,  crashing  through  the  cab  window  and 
striking  appellant  on  the  back,  seriously  injuring  him. 
"That  said  injury  was  caused  by  the  carelessness  and  negli- 
gence of  the  defendant  in  failing  to  have  said  poles  fastened 
and  secured  upon  said  car,  so  that  the  same  could  not  fall 
therefrom  while  the  said  car  was  in  motion;  by  the  care^ 
lesaness  and  negligence  of  the  defendant  in  failing  to  provide 
said  car  with  such  means  and  appliances  as  were  necessary 
to  keep  said  poles  upon  said  car  while  the  same  was  in  mo- 
tion, and  by  reason  of  the  carelessness  and  negligence  of 
the  defendant  in  starting  to  move  said  car  at  a  high  rate  of 
speed  loaded  with  said  poles  in  an  insecure  and  unsafe  posi- 
tion so  that  they  were  liable  to  fall  and  could  fall  from  said 
car,  and  by  the  defendant's  carelessness  and  negligence  in 
allowing  and  permitting  said  poles  to  jolt  and  roll  from 
said  car  while  said  car  was  in  motion. "  It  is  further  alleged 
that  in  the  management  of  the  car  appellant  was  entirely 
ignorant  of  the  proper  methods  of  loading  same,  or  of  plac- 
ing the  materials  thereon;  that  said  duties  were  exclusively 
those  of  the  conductor  and  his  helper.  It  was  the  conduct- 
or's duty  to  see  that  the  materials^  tools  and  implements 
were  placed  thereon  and  properly  secured;  that  appellant 
had  no  experience  or  knowledge  regarding  the  loading  of 
the  car,  and  on  the  day  had  no  knowledge  of  the  condition 
of  the  poles  or  that  they  were  not  properly  loaded  and 
secured;  that  he  had  no  knowledge  that  the  poles  were  on 
the  car  at  all ;  that  his  injury  is  permanent  and  that  he  is 
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entirely  incapacitated  from  any  work  whatever,  and  will 
never  be  able  to  perform  any  labor. 

Appellee's  demurrer  to  the  complaint  was  sustained,  and 
judgment  rendered  that  appellant  take  nothing  and  appellee 
recover  costs. 

The  question  presented  and  contended  for  by  appellant 
in  his  brief  is  that  the  Employer's  Liability  Act,  §8017 
Burns  1914,  Acts  1893  p.  294,  applies  to  employes  of  interur- 
ban  railroads,  and  that  the  complaint  states  a  cause  of 
action  within  its  provisions.  That  question  alone  is  con- 
sidered, although  many  alleged  infirmities  in  the  complaint 
are  presented  by  appellee's  counsel,  even  though  it  might 
be  held  that  the  Employer's  Liability  Act,  supra,  has  ap- 
plication. These  we  need  not  consider  in  view  of  the  con- 
clusion we  have  reached. 

The  history  of  the  legislation  authorizing  the  construction 
of  steam  railroads,  as  well  as  street  and  interurban  railroads 
is  proper  to  be  considered  upon  the  question  of  the  applica- 
tion of  the  Employer's  Liability  Act  presented,  and  the 
intention  of  the  legislature  with  respect  thereto.  1  B.  S. 
1852  p.  409  contains  an  act  for  the  *' incorporation  of  rail- 
road companies".  Later  and  while  said  act  was  in  force,  an 
act  was  passed  for  the  'incorporation  of  street  railroad  com- 
panies." Acts  1861  (S.S.)  p.  75,  §§4143-4152  R.  S.  1881, 
which  as  amended  (Acts  1897  p.  163,  Acts  1897  p.  201,  Acts 
1899  p.  230,  Acts  1901  p.  119)  now  appears  as  §§5450-5458 
Bums  1901.  Interurban  railroad  companies  are  organized 
under  this  act  as  later  amended  and  extended.  In  1865 
(Acts  1865  p.  63,  2  R.  S.  1876  p.  755)  it  was  provided  that 
any  street  railway  company  "operating  such  road  within 
any  of  the  incorporated  towns  or  cities  of  the  State,  and 
desiring  to  extend  their  road  beyond  such  town  or  city  limits, 
on  any  State  or  county  road,  or  other  public  highway,  may 
do  so  after  procuring  the  consent  of  the  Board  of  County 
Commissioners  of  such  county."  By  an  act  of  the  legisla- 
ture approved  March  29, 1879  (Acts  1879  p.  175,  §4,  §4155 
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R.  S.  1881),  the  powers  granted  by  the  act  of  March  6, 
1865,  were  enlarged  so  that  lines  might  be  built  outside  of 
eities  or  towns,  regardless  of  whether  the  constructing  com- 
pany was  operating  a  line  within  a  city  or  town.  This  lact 
contains  the  following  declaration:  '^ Whereas,  there  is  no 
law  allowing  })ersons  or  corporations  to  build  horse  or  street 
railways  outside  of  city  limits,  except  to  those  companies 
organized  for  the  purpose  of  building  street  railways  inside 
of  towns  and  cities,  who  are  allowed  to  extend  their  line 
outside  thereof,  and  it  being  important  that  several  exten- 
ffions  of  street  railways  be  made  to  extend  to  fair  grounds, 
neighboring  towns,  and  other  important  localities,  which  are 
situated  out  of  certain  cori)orate  limits,  it  is  declared  an 
emergency  exists  for  the  immediate  taking  effect  of  this 
act",  etc. 

This  law  remained  in  force  in  so  far  as  it  affects  the  ques- 
tion now  involved  until  1891  (Acts  1891  p.  109,  §5454  Burns 
1894),  when  an  act  was  passed  providing  that  every  '^com- 
pany organized  under  the  provisions  of  this  act  and  owning 
and  operating  a  street  railroad  within  any  city  having  a 
population  of  one  hundred  thousand  •  •  •  shall  per- 
mit the  use  of  its  track  or  tracks  by  any  incorporated  subur- 
ban passenger  railway  company  from  the  corporate  limits  of 
such  cily  or  town  to  some  central  point  in  such  city  or  town" 
on  the  payment  of  compensation,  etc.  The  provisions  of  this 
aet  are  substantially  repeated  in  the  act  approved  March 
2,  1899  (Acts  1899  p.  230,  §5454  Burns  1901),  in  which, 
however,  the  entering  company  was  caUed  an  interurban 
company  instead  of  a  suburban  company,  the  privileges  be- 
ing conferred  in  cities  of  from  35,000  to  49,000  population. 

At  the  same  session  of  the  General  Assembly  another  act 
was  passed  covering  the  subject-matter  of  street  railroads  in 
cities  the  population  of  which  exceeded  100,000  (Acts  1899 
p.  260,  §§5458c,  5458d  Bums  1901),  containing  provisions 
similar  to  those  contained  in  the  act  of  March  5,  1891.  In 
this  act  (§5458d,  supra)  the  entering  company  is  referred 
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to  as  ''any  incorporated  suburban  or  interurban  railroad 
company".  The  power  of  eminent  domain  and  other  im- 
portant powers  were  conferred  upon  *'any  street  railroad 
company  heretofore  or  hereafter  organized  under  the  laws 
of  the  state  of  Indiana,  and  desiring  to  construct,  or  having 
heretofore  constructed,  any  interurban  street  railroad  or 
any  suburban  street  railroad."  §5468a  Bums  1901,  Acts 
1901  p.  461.  Section  5468p  Bums  1901,  Acts  1901  p.  95, 
authorized  the  taking  of  a  lease  of  ''the  road,  equipment  and 
plant  of,  any  other  street  or  electric  railroad  company  of 
this  state,  or  of  any  adjacent  state."  An  enactment  was 
also  made  that  the  word  "railroad"  in  the  act  concerning 
taxation  (Acts  1891  p.  199),  for  all  purposes  of  taxation 
should  include  "every  kind  of  street  railroad,  suburban  rail- 
road or  interurban  railroad",  thereby  indicating  that  unless 
its  meaning  was  thus  extended  the  word  "railroad"  would 
not  include  street  railroads.  §8506a  Bums  1901,  Acts  1901 
p.  121.  By  §5450  Burns  1901,  Acts  1901  p.  119,  the  original 
act  of  1861  was  amended  so  as  to  expressly  provide  for  the 
incorporation  of  companies  to  operate  in  more  than  one  city 
or  town. 

In  1903  several  important  statutes  were  enacted,  includ- 
ing the  following:  An  act  enlarging  somewhat  the  powers 
conferred  by  the  Act  of  March  11,  1901.  Acts  1903  p.  92, 
§5675  Bums  1914.  An  act  amending  the  consolidation  act 
of  1901.  Acts  1903  p.  181,  §5690  Bums  1914.  An  act  pro- 
viding for  drinking  water  and  water  closets  on  interurban 
cars  running  more  than  eighteen  miles.  Acts  1903  p.  250, 
§5684c  Bums  1914.  An  act  compelling  the  fencing  of  in- 
terurban and  suburban  railways.  Acts  1903  p.  426,  §5707 
Bums  1914.  An  act  providing  for  the  crossing  by  "any 
street  railroad  company"  with  its  "street  railroad,  interur- 
ban street  railroad  or  suburban  street  railroad"  of  the  tracks 
and  right  of  way  in  this  State  of  any  railroad  company.  Acts 
1903  p.  125,  §5666  Burns  1914.  This  crossing  act  gave  to 
steam  railroad  companies  no  reciprocal  right  to  cross  interur- 
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ban  tracks,  but  it  is  provided  in  §5  (Acts  1903  p.  125,  §5670 
Boms  1914),  that  either  company  may  compel  the  separation 
of  grades.  The  difference  in  physical  conditions  and  the 
operations  of  the  two  kinds  of  railroads  were,  however,  recog- 
nized by  the  following  provision  in  relation  to  the  judgment 
which  the  court  might  make  ordering  the  separation :  ^'The 
court  shall  not  order  the  construction  of  a  heavier  grade 
than  a  two  per  cent  grade  on  such  street  railroad,  interurban 
street  railroad  or  suburban  street  railroad  without  the  con- 
sent of  such  street  railroad  company;  neither  shall  a  grade 
of  any  steam  railroad  track  be  required  that  shall  exceed 
the  maximum  or  ruling  grade  governing  the  operation  of 
engines  on  that  division  or  part  of  the  railroad  on  which 
the  change  is  to  be  made,  without  the  consent  of  the  railroad 
company." 

The  word  *' railroad'*  was  extended  in  the  various  railroad 
subsidy  acts  to  include  "every  kind  of  street  railroad,  subur- 
ban street  railroad  or  interurban  street  railroad ' '.  Acts  1903 
p.  233,  §5465  Burns  1908.  An  act  was  also  passed  authoriz- 
ing any  company  organized  under  the  several  railroad  laws, 
but  operating  or  intending  to  operate  as  an  intenirban 
electric  or  street  railway,  to  convert  itself  into  an  interur- 
ban or  street  railway  with  the  unanimous  consent  of  its 
stockholders,  and  on  payment  of  the  regular  incorporation 
fees.  Acta  1903  p.  271,  §5219  Bums  1914.  In  1905  provi- 
sion was  made  regarding  the  manner  in  which  "any  interur- 
ban or  street  railway  company'*  may  obtain  authority  to 
build  or  extend  its  line  on  a  county  highway.  Acts  1905  p. 
521,  §36,  §7684  Burns  1914.  The  Railroad  Commission  Act 
also  expressly  provides  that  it  shall  not  apply  to  street  or 
interurban  railroads  except  in  certain  specified  respects. 
Acts  1907  p.  454,  §5551  Bums  1914. 

In  1907  several  acts  were  passed  relating  to  street  rail- 
roads. Among  them  were  the  following:  An  act  to  compel 
any  company  operating  "a  line  of  interurban  street  rail- 
VoL,  57—14 
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road  through  any  city  having  a  population  of  thirty-five 
thousand  or  more"  to  establish  and  maintain  waiting  rooms. 
Acts  1907  p.  54,  §5683  Burns  1914.  An  act  providing  for 
certain  kinds  of  safety  appliances  and  conditions  in  case 
of  steam  railroads  and  other  and  different  kinds  of  appli- 
ances and  conditions  in  the  case  of  intenirban  railroads. 
Acts  1907  p.  186,  §5278  Burns  1914.  An  act  amending  the 
Railroad  Commission  Act  of  1901,  and  among  other  things 
extending  the  jurisdiction  of  the  Railroad  Commission  over 
interurban  railroads.  Acts  1907  p.  454,  §5531  et  seq.  Burns 
1914.  In  subd.  j,  §3  of  this  act,  §5533  Burns  1908,  it  is 
provided  that :  *' All  carriers  subject  to  this  act  and  operat- 
ing steam  railroads,  as  between  themselves,  and  all  carriers 
subject  to  this  act  and  operating  interurban  or  suburban 
railroads,  as  between  themselves,  shall  afford  all  reasonable 
and  proper  facilities  for  the  interchange  of  traffic  between 
their  respective  lines  at  junction  points.  •  •  •  Pro- 
vided, That  in  special  cases  where  it  is  practicable,  and  the 
same  may  be  accomplished  without  endangering  the  equip- 
ment, tracks  or  appliances  of  any  such  carrier,  the  commis- 
sion, upon  application,  may  require  any  such  steam  and  in- 
terurban or  suburban  railroad  to  interchange  cars,  carload 
shipments,  less  than  carload  shipments,  and  passenger  traf- 
fic, and  for  that  purpose  may  require  the  construction  of 
physical  connections  at  junction  points,  and  the  construc- 
tion of  switch  and  private  track  connections  as  provided  in 
this  act."  Several  important  acts  were  also  passed  apply- 
ing only  to  steam  railroad  companies,  for  instance,  an  act 
compelling  the  equipment  of  steam  railroads  with  a  block 
i^stem.  Acts  1907  p.  353,  §5292  Bums  1908.  The  act 
above  referred  to  requiring  certain  safety  appliances  and 
conditions.  Acts  1907  p.  186,  §5278  Burns  1914.  The  act 
of  1907  (Acts  1907  p.  584,  §5299  Bums  1914)  required  steam 
railroads  to  have  printed  rules,  and  provided  for  the  in- 
vestigation of  accidents.  Many  acts  were  passed  by  the 
legislatures  of  1909,  1911  and  1913,  all  of  which  clearly 
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recognize  the  difference  between  interurbaji  railroads  and 
steam  railroads,  which  the  limits  of  this  opinion  will  not 
permit  na  to  set  out  in  detaiL 

It  is  clear  that  the  legislature  by  its  enactments  since 
1861  has  recognized  a  distinction  between  steam  railroads 
and  intemrban  railroads.  In  the  first  instance,  although 
the  steam  railroad  act  was  in  full  force  and  effect,  it  was 
deemed  necessary  to  have  an  act  enabling  the  incorporation 
of  street  railroad  companies.  Later,  when  the  growth  and 
development  of  business  required  the  extension  of  street 
railroads  until  they  became  interurban  railroads,  legislative 
authority  was  deemed  necessary,  although  the  act  for  the 
incorporation  of  steam  railroads  was  in  full  force  and  effect. 
The  line  of  distinction  has  been  very  clearly  kept  in  view 
throughout  all  the  years  of  the  existence  of  interurban  rail- 
roads. Every  privilege  conferred,  and  every  duty  imposed 
€SL  interurban  railroads  has  been  by  legislative  enactment, 
although  in  most  instances  kindred  privileges  and  kindred 
duties  had  prior  thereto  been  conferred  on  steam  railroads. 
In  every  act  of  the  legislature  where  it  is  intended  that  the 
privilege  extended,  or  duties  imposed  upon  steam  railroads 
shall  apply  alike  to  interurban  or  street  railroads,  it  has 
been  stated,  so  that  it  is  clear  that  the  legislature  had  in 
mind  at  all  times  the  inherent  differences  which  exist,  and 
that  therefore  separate  and  distinct  legislation  was  necessary. 

The  distinction  between  steam  railroads  and  interurban 
railroads  thus  recognized  and  followed  by  legislative  enact- 
ment as  shown  herein  has  been  imiformly  recognized  by  the 
eourts  of  this  State  where  the  question  has  been  raised.  An 
interurban  railroad  has  been  held  to  be  entitled  to  construct 
its  lines  on  public  streets  and  highways  across  steam  rail- 
road tracks  without  obtaining  the  consent  of,  or  paying  com- 
pensation to  the  company  owning  such  tracks.  ChicagOy 
etc.,  B.  Co.  V.  Whiting,  etc.,  R.  Co.  (1894),  139  Ind.  297,  38 
N.  E.  604,  47  Am.  St.  264,  26  L.  R.  A.  337 ;  Chicago,  etc.,  R. 
Co.  V.  Hammond,  etc.,  Electric  R.  Co.  (1898),  151  Ind.  577, 
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46  N.  E.  999.  In  the  case  of  Wabash  R.  Co.  v.  Fort  Wayne, 
etc.,  Traction  Co.  (1903),  161  Ind.  295,  310,  67  N.  E.  674,  it 
waa  held  that  §5158a  Burns  1901,  Acts  1897  p.  237,  of  the 
general  railroad  law  does  not  apply  to  street  or  interurban 
electric  roads,  but  the  latter  are  governed  in  proceedings 
to  acquire  a  right  to  cross  another  railroad  by  §5468e  Burns 
1901,  Acts  1901  p.  461,  §5.  It  has  been  held  that  an  interur- 
ban railroad  carrying  passengers,  light  express  matter,  bag- 
gage and  mails  is  not  an  additional  servitude  on  city  streets. 
Mordhurst  v.  Fort  Wayne,  etc.,  Traction  Co.  (1904),  163 
Ind.  268,  277,  71  N.  E.  642,  106  Am.  St.  222,  66  L.  R.  A. 
105,  2  Ann.  Gas.  967.  In  the  case  of  Cleveland,  etc.,  B.  Co. 
V.  Feight  (1908),  41  Ind.  App.  416,  84  N.  B.  15,  it  was  held 
that  an  interurban  road  occupies  a  street  as  a  street  rail- 
road, and  is  not  an  additional  servitude,  and  that  it  has  the 
right  on  such  street  to  cross  the  tracks  of  an  intersecting 
steam  road  without  having  to  resort  to  condemnation.  The 
same  conclusion  was  reached  by  the  court  in  the  cases  of 
Michigan  Cent.  R.  Co.  v.  Hammond,  etc..  Electric  R.  Co, 
(1908),  42  Ind.  App.  66,  83  N.  E.  650;  and  Pittsburgh,  etc., 
R.  Co.  V.  Muncie,  etc,  Traction  Co.  (1910),  174  Ind.  167, 
91  N.  E.  600.  It  was  held  in  the  case  of  Kinsey  v.  Vnion 
Traction  Co.  (1908),  169  Ind.  563,  81  N.  E.  923  that  an 
interurban  railroad  operated  from  Indianapolis  to  Marion 
and  other  points,  carrying  passengers  and  light  freight,  bag- 
gage and  mails  is  not,  when  properly  operated  over  city 
streets,  an  additional  servitude  on  the  fee. 

An  act  authorizing  interurban  companies  to  condemn 
rights  of  way  have  been  repeatedly  upheld  and  enforced. 
Union  Traction  Co.  v.  Basey  (1905),  164  Ind.  249,  73  N.  E. 
263;  Consolidated  Traction  Co.  v.  Jordan  (1905),  36  Ind. 
App.  156,  75  N.  E.  301;  Indianapolis^  etc.,  Traction  Co.  v. 
Larrabee  (1907),  168  Ind.  237,  80  N.  E.  413, 10  L.  R.  A.  (N. 
S.)  1003, 11  Ann.  Cas.  695 ;  Fort  Wayne,  etc.,  Traction  Co.  v. 
Fort  Wayne,  etc.,  R.  Co.  (1908),  170  Ind.  49,  83  N.  E.  665, 


MAY  TERM,  1914.  213 

Hughes  V.  Indiana  Union  Traction  Co. — 57  Ind.  App.  202. 

16  L.  E.  A.  (N.  S.)  537;  MuU  v.  Indianapolis,  etc,  Traction 
Co.  (1907),  169  Ind.  214,  81  N.  E.  657. 

The  distmction  between  steam  railroads  and  interurban 
railroads  is  clearly  made  in  the  case  of  Vandalia  R.  Co.  v. 
Lafayette,  etc..  Traction  Co.  (1911),  175  Ind.  391,  94  N.  E. 
483,  485,  where  the  question  was  directly  raised.  The  steam 
railroad  contended  that  the  legislature  had  acted  arbitrarily 
in  conferring  power  upon  interurban  railroads  to  acquire 
rights  of  way  over  its  tracks  by  condemnation.  It  was  in- 
sisted that  the  interurban  railroads  had  been  given  rights 
not  conferred  upon  steam  railroads,  and  therefore  there 
was  an  unreasonable  grant  of  power.  In  response  to  this 
contention  the  court  says  at  page  398 :  *  *  Such  an  intent  is 
not  manifest,  and  can  not  be  presumed  to  aid  appellant's 
assault  upon  the  statute  in  question.  Other  physical  dif- 
ferences than  these  noted  by  appellant,  and  considerations 
of  public  interest,  mark  a  line  between  steam  railroads  and 
interurban  railroads,  and  the  legislature  at  the  time  of  con- 
sidering the  enactment,  of  the  sections  granting  the  right  of 
the  latter  class  of  companies  to  cross  the  tracks  of  the  former, 
must  be  presumed  to  have  intended  to  adjust  their  relations 
in  that  respect  with  a  view  to  promoting  the  public  welfare, 
consideration  of  which  is  the  primary  authority  in  any  case 
for  delegating  the  sovereign  power  of  eminent  domain.  That 
there  is  such  an  inherent  difference  between  steam  railroads 
on  the  one  nand  and  those  named  in  §5666,  supra,  and  desig- 
nated therein  as  'street  railroads,  interurban  street  railroads 
or  suburban  street  railroads',  on  the  other,  as  justifies  plac- 
ing them  in  different  classes  for  certain  legislative  purposes, 
is  conceded  by  appellant  to  be  settled.  Chicago,  etc,  R.  Co, 
V.  Railroad  Com.,  etc  (1910),  173  Ind.  469  [87  N.  E.  1030, 
90  N.  E.  1011],  and  cases  cited  and  reviewed." 

In  the  case  of  Indianapolis,  etc.  Transit  Co.  v.  Foreman 
(1904),  162  Ind.  85,  66  N.  E.  669,  it  was  held  that  the  com- 
plaint did  not  state  a  cause  of  action  under  the  Employer's 
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Liability  Act,  and  that  it  was  therefore  nnnecessary  to  de- 
cide whether  said  act  applies  to  street  interurban  railroads. 
The  court  cites  for  a  discussion  of  this  question  the  cases  of 
Sams  V.  St.  Louis,  etc.,  R.  Co.  (1903),  174  Mo.  53,  73  S.  W. 
686,  61  L.  R.  A.  475 ;  and  Savannah,  etc.,  B.  Co.  v.  Willianis 
(1903),  117  Qa.  414,  43  S.  E.  751 ;  61  L.  R.  A.  249.  In  the 
case  of  Sams  v.  St.  Louis,  etc.,  B.  Co.,  supra,  in  construing 
a  statute  which  provides:  *' Every  railroad  corporation 
owning  or  operating  a  railroad  in  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or  servant  thereof 
while  engaged  in  the  work  of  operating  such  railroad  by 
reason  of  the  negligence  of  an}''  other  agent  or  servant  there- 
of" the  court  held  that  such  statute  does  not  apply  to  street 
railroads.  In  the  case  of  Savannah,  etc.,  B.  Co.  v.  Williams, 
supra,  the  court  held  the  master  was  liable  for  the  injury  of 
one  servant  inflicted  by  the  negligence  of  a  feUow  servant. 
The  court  in  that  case  bases  its  holding  upon  the  fact  that 
the  legislative  enactments  made  no  distinction  between  steam 
railroads  proper,  and  street  railroads,  and  that  they  had 
been  uniformly  so  treated  by  the  courts.  A  like  distinction 
has  been  maintained  in  other  states.  In  the  case  of  MassU- 
Ion  Bridge  Co.  v.  Carnbria  Iron  Co.  (1898),  59  Ohio  St.  179, 
52  N.  E.  192,  it  was  held  that  the  word  ''railroad"  in  the 
mechanic's  lien  law  of  that  state  does  not  include  an  inter- 
urban street  railroad.  See  also  the  following  cases:  Nor- 
folk, etc.,  Traction  Co.  v.  Ellington  (1908),  108  Va.  245, 
61  S.  E.  779,  17  L.  R.  A.  (N.  S.)  117;  BUey  v.  Galveston, 
etc.,  B.  Co.  (1896),  13  Tex.  Civ.  App.  247,  35  S.  W.  826; 
Fallon  V.  West  End  St.  B.  Co.  (1898),  171  Mass.  249,  50 
N.  E.  536;  Lundquist  v.  Duluth  St.  B.  Co.  (1896),  65  Minn. 
387,  67  N.  W.  1006;  Johnson  v.  Metropolitan  St.  B.  Co. 
(1904),  104  Mo.  App.  588,  78  S.  W.  275;  Stocks  v.  St.  Louis 
Transit  Co.  (1904),  106  Mo.  App.  129,  79  S.  W.  1176. 

In  construing  a  statute,  the  court  will  seek  to  discover 
and  carry  out  the  intention  of  the  legislature  in  its  enact- 
ment.   In  the  search  for  that  intention  the  court  will  look 
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to  each  and  every  part  of  the  statute,  to  the  circum- 

1.  stances  under  which  it  was  enacted,  to  the  old  law 
upon  the  subject,  if  any,  to  other  statutes  upon  the 

same  subject,  or  relative  subjects,  whether  in  force  or  re- 
pealed, to  contemporaneous  legislative  history,  and  to  the 
evils  and  mischiefs  to  be  remedied.  State  Board,  etc.  v.  Hoi- 
liday  (1898),  150  Ind.  216,  233,  49  N.  E.  14,  42  L.  R.  A.  826, 
and  authorities  cited;  Thorn  v.  Silver  (1910),  174  Ind.  504, 
516,  89  N.  E.  943,  92  N.  E.  161 ;  Pennsylvania  Co.  v.  Mosher 
(1911),  47  Ind.  App.  556,  562,  94  N.  E.  1033. 

It  has  been  expressly  held  by  the  Supreme  Court  of  this 
State  that  the  act  being  considered,  in  so  far  as  it  is  ''in- 
tended to  apply  to  other  corporations"  is  unconsti- 

2.  tutional,  because  it  imposes  burdens  on  them  not 
imposed  on  individuals  or  partnerships  engaged  in 

similar  business,  so  that  it  can  not  be  held  that  interurban 
roads  come  within  the  clause  ''other  corporations"  contained 
in  the  title  as  well  as  in  the  body  of  the  act  itself.  Bedford 
Quarries  Co.  v.  Bough  (1907),  168  Lid.  671,  674,  80  N.  E. 
529,  14  L.  R.  A.  (N.  S.)  '418;  Oolitic  Stone  Co.  v.  Bidge 
(1910),  174  Ind.  558,  574,  91  N.  E.  944;  Cleveland,  etc.,  B. 
Co.  V.  Poland  (1910),  174  Ind.  411,  91  N.  E.  594,  92  N.  E. 
185;  Bichey  v.  Cleveland,  etc.,  B.  Co.  (1911),  176  Ind.  542, 
96  N.  E.  694,  47  L.  R.  A.  (N.  S.)  121.  The  reason  for  this 
distinction  is  obvious  from  the  method  of  operation  and  the 
manner  of  construction  of  steam  railroads  as  compared  with 
interurban  railroads.  Steam  railroads  are  engaged  in  carry- 
ing passengers  and  heavy  freight  for  long  distances,  using 
long  trains  of  cars  operated  by  crews  of  four  or  more  em- 
ployes, having  extensive  terminals  in  various  cities,  with 
yard  facilities,  requiring  the  switching  and  shifting  of  cars, 
the  making  up  of  trains,  accompanied  by  many  dangers  and 
hazards  not  incident  to  the  operation  of  interurban  trains, 
which  are  generally  composed  of  one  or  two  cars,  with  two 
or  three  employes,  carrying  passengers  and  light  freight  for 
comparatively   short   distances   with    comparatively   small 
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terminal  facilities^  no  switching  of  cars,  generally  speaking, 
and  few  of  the  dangers  which  are  incident  to  the  operation 
of  steam  railroads. 

This  court  in  passing  upon  the  question  directly,  has  held 
that  subdivision  4  of  the  Employer's  Liability  Act,  supra, 
has  no  application  to  interurban  railroads.  In  the  case  of 
Indianapolis,  etc.,  Transit  Co.  v.  Andis  (1904),  33  Ind.  App. 
625,  72  N.  E.  145,  the  question  is  considered  and  determined 
by  the  court.  In  that  case  it  was  said:  ''Moreover,  we 
must  assume  that  when  the  legislature  passed  the  employers' 
liability  act  of  March  4,  1893,  it  was  dealing  with  and  act- 
ing upon  existing  facts  within  its  knowledge.  The  mischief 
felt  and  intended  to  be  remedied  was  then  certainly  known. 
It  can  not  be  assumed  that  the  statute  was  passed  before 
there  was  an  apparent  necessity  for  its  enactment.  When 
that  act  was  passed,  aside  from  street  railroads  in  cities, 
steam  railroads  were  the  only  railroads  in  operation  general- 
ly, and  the  dangers  arising  from  the  operation  of  railroads 
were  to  a  very  large  extent  only  such  dangers  as  arose  from 
the  operation  of  steam  roads.  At  that  time  there  were  few, 
if  any,  electric  roads,  as  now  known,  in  existence  in  this 
State.  The  reasons  for  changing  the  law  relating  to  mas- 
ter and  servant,  as  that  act  changed  it,  were  at  that  time  to 
be  found  in  the  many  dangers  to  which  the  numerous  per- 
sons engaged  in  operating  steam  railroads  were  exposed,  and 
the  many  different  departments  of  labor  in  which  the  work- 
men were  employed.  It  is  quite  true  that  an  electric  rail- 
road, as  we  now  know  such  roads,  might  be  called  a  rail- 
road; but,  as  said  in  Bridge  Proprietors  v.  Hohoken  Co. 
[1863],  1  Wall.  116, 17  L.  Ed.  571 :  'It  does  not  follow,  that 
when  a  newly  invented  or  discovered  thing  is  called  by  some 
familiar  word,  which  comes  nearest  to  expressing  the  new 
idea,  that  the  thing  so  styled  is  really  the  thing  formerly 
meant  by  the  familiar  words.  •  •  •  The  track  on  which 
the  steam  cars  now  transport  the  traveler  or  his  property  is 
called  a  road,  sometimes,  perhaps  generally,  a  railroad.    The 
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term  road  is  applied  to  it,  no  doubt,  because  in  some  sense  it 
is  used  for  the  same  purpose  that  roads  had  been  used.  But 
until  the  thing  was  made  and  seen,  no  imagination,  even  the 
most  fertile,  could  have  pictured  it,  from  any  previous  use 
of  the  word  road.  So  we  call  the  enclosure  in  which  passen- 
gers travel  on  a  railroad,  a  coach ;  but  it  is  more  like  a  house 
than  a  coach,  and  is  less  like  a  coach  than  are  several  other 
vehicles  which  are  rarely  if  ever  called  coaches.'  See,  also, 
Punk  V.  St.  Paul  City  R.  Co.  [1895],  61  Minn.  435,  63  N.  W. 
1099,  29  L.  R.  A.  208,  52  Am.  St.  608 ;  Sams  v.  St.  Louis, 
etc., B.  Co.  [1903],  174  Mo.  53,  73  S.  W.  686,  61 L.  R.  A.  475. 
In  Fallon  v.  West  End  St.  B.  Co.  [1898],  171  Mass.  249,  50 
N.  B.  536,  in  determining  whether  a  street  railway  car  oper- 
ated by  electricity  upon  a  street  railway  track  was  a  *  loco- 
motive engine  or  train  upon  a  railroad',  the  court  said: 
'But  we  think  that  by  the  words  ''locomotive  engine  or 
train  upon  a  railroad"  must  be  understood  a  railroad  and 
locomotive  engines  and  trains  operated  and  run  or  origi- 
nally intended  to  be  operated  and  run  in  some  manner  and  to 
some  extent  by  steam.  This  undoubtedly  was  the  sense  in 
which  the  words  were  used  by  the  legislature  when  the 
statute  was  enacted,  and  we  do  not  feel  justified  now  in 
giving  to  them  the  broad  construction  for  which  the  plain- 
tiff contends.  Possibly  a  railroad,  where  the  motive  power 
has  been  changed  in  part  or  altogether  from  steam  to  elec- 
tricity, or  some  other  mechanical  agency,  but  which  retains 
in  other  respects  the  characteristics  of  a  steam  railroad, 
would  come  within  the  purview  of  the  act.  It  is  not  neces- 
sary, however,  to  decide  that  question  now.  The  defendant 
is  a  street  railway  operated  by  electricity,  and  running  the 
usual  street  car  in  the  usual  manner.  We  think  that  the 
ear  belonging  to  it,  and  operated  in  the  manner  in  which 
ears  upon  street  electric  lines  usually  are,  can  not  be  said  to 
be  a  locomotive  engine  or  a  train  upon  a  railroad  within  the 
meaning  of  the  statute  in  question.'  In  discussing  the  ex- 
pression 'upon  a  railway'  as  used  in  the  act,  the  author  of 
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Dresser,  Employers'  Liability  §80,  says  that  the  expression 
'means  a  steam  railway  or  one  originally  operated  as  such. 
This  section  of  the  act  was  passed  to  meet  the  dangers  aris- 
ing from  steam  railroads,  and  it  was  enacted  at  a  time  be- 
fore electric  railways  had  been  adopted,  or  street  railways 
had  become  a  sonrce  of  peculiar  danger.*  See  also  Whatley 
V.  Zenida  Coal  Co.  [1898],  122  Ala.  118,  26  South.  124; 
Jarvis  v.  Hiich  [1903],  161  Ind.  217  [67  N.  E.  1057]/' 

In  view  of  legislative  enactments  as  well  as  the  decided 
cases  which  have  been  cited,  we  are  of  the  opinion  that  the 
language  of  the  Employer's  Liability  Act  as  it  now  stands, 
was  not  intended  in  the  first  instance  and  is  not  now  broad 
enough  to  include  employes  of  interurban  railroads  within 
its  purview.  The  demurrer  to  the  complaint  was  therefore 
rightly  sustained.    Judgment  affirmed. 

Note.— Reported  In  105  N.  B.  537.  As  to  the  rules  for  the  con- 
struction of  statutes,  see  12  Am.  St  826.  For  a  discussion  of  "street 
railways"  distinguished  from  commercial  railroads,  see  4  Ann.  Cas. 
449;  Ann.  Cas.  1913  C  579.  See,  also,  under  (1)  36  Cyc  1128. 
1137,  1147,  1152;  (2)  26  Cyc.  1370. 


Henry,  Receiver  v.  Swailes. 

[No.  8,328.    Filed  May  15,  1914.    Rehearing  denied  October  15,  1914. 

Transfer  denied  November  17,  1914.] 

1.  Receivebs. — Actions  Against. — Permission  to  Sue. — Complaint. — 
A  complaint  against  a  receiver  Is  insufficient  on  demurrer  in  the 
absence  of  an  averment  that  the  plaintiflT  has  obtained  permissicm 
of  the  court  to  sue.    p.  219. 

2.  Receivebs. — Actions  Against. — Complaint. — Failure  to  Aver  Per- 
mission to  Sue. — Waiver, — ^The  objection  that  the  complaint  in  an 
action  against  a  receiver  does  not  contain  the  statement  that 
plaintiff  has  obtained  permission  to  sue,  is  waived  where  the 
sufficiency  of  the  complaint  is  not  attaciied  by  demurrer  and  is 
not  questioned  until  after  verdict    p:  219. 

8.  Cabbiehs. — Injuries  to  Passengers, — Negligence. — Verdict. — An- 
swers to  Interrogatories. — In  a  passenger's  action  for  injuries 
sustained  on  alighting  from  defendant's  car,  where  the  negligence 
charged  consisted  In  leaving  an  excavation  In  the  highway  be- 
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tween  defendant's  tracks,  withont  lights  or  guards,  and  in  falling 
to  warn  plaintiff,  answers  to  interrogatories  showing  that  plain- 
tiff boarded  the  car  early  in  the  evening  within  a  few  feet  of 
the  place  where  she  was  hurt,  that  a  lighted  lantern  had  been 
placed  at  each  end  of  the  excavation,  which  was  abont  45  feet 
long,  but  not  showing  that  such  lanterns  illuminated  the  exca- 
vation so  that  plaintiff  could  see  it  when  she  alighted,  or  that 
she  had  any  opportunity  to  see  it  when  she  boarded  the  car,  were 
not  sufGcient  to  overcome  a  general  verdict  for  plaintiff,  p.  220. 
4.  Cabsiebs. — Injuries  to  Passengers. — Evidence. — Sufficiency. — ^In 
an  action  for  injuries  sustained  by  plaintiff  on  alighting  from 
defendant's  car,  by  falling  in  an  unguarded  excavation  between 
its  tracks,  evidence,  though  showing  that  a  lighted  lantern  was 
placed  at  each  end  of  the  excavation,  was  sufficient  to  sustain 
a  verdict  for  plaintiff,  where  it  further  showed  that  such  lan- 
terns were  ordinary  white  lanterns,  that  they  were  dirty  and 
smoked  and  gave  very  little  light  at  the  place  where  plaintiff 
fell,  that  the  excavation  had  no  guards  or  barricades,  and  that 
plaintiff,  who  alighted  in  the  nighttime,  was  given  no  warning  of 
any  kind  of  the  presence  of  such  excavation,    p.  221. 

From  Marion  Circuit  Court  (19,337) ;  Charles  Remster, 
Judge. 

Action  by  Emma  J.  Swailes  against  Charles  L.  Henry, 
receiver  for  the  Indianapolis  and  Cincinnati  Traction  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Elam  &  Fesler  and  Claude  Camhern,  for  appellant. 
Wymond  J.  Beckett,  for  appellee. 

Ibach,  J. — ^The  complaint  in  this  case  was  not  attacked  by 

demurrer,  but  it  in  assigned  in  this  court  as  error  that  it  does 

not  state  facts  sufficient  to  constitute  a  cause  of  ac- 

1.  tion.  Appellant  urges  the  insufficiency  of  the  com- 
plaint for  the  reason  that  there  is  no  averment  that 
permission  of  the  court  to  sue  appellant  as  receiver 

2.  had  been  obtained.  Several  cases  are  cited  to  the 
effect  that  a  complaint  against  a  receiver  is  not  good 

against  demurrer  unless  it  contains  a  statement  that  the 
plaintiff  had  obtained  permission  of  the  court  to  sue.  This 
rule  seems  well  established.    Malott  v.  State,  ex  rel.  (1902), 
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158  Ind.  678,  64  N.  B.  458.  However,  in  the  case  of  Elk- 
hart Car  Works  Co.  v.  Ellis  (1888),  113  Ind.  215,  15  N.  E. 
251,  it  is  held  specifically  that  where  the  sufficiency  of  a 
complaint  against  a  receiver  is  questioned  after  the  verdict, 
and  it  has  not  been  first  attacked  by  demurrer,  it  is  too  late 
to  urge  that  it  does  not  allege  a  permission  to  sue.  This 
holding  has  never  been  overruled,  or  modified,  and  seems  to 
us  proper  and  just.  When  the  receiver  appears  in  court 
and  defends  the  action,  and  makes  no  objection  in  the  trial 
court  that  permission  to  sue  was  not  first  obtained,  he  has 
submitted  to  the  jurisdiction  of  the  court,  and  he  has  there- 
after no  right  to  object.  See,  also,  Henry  v.  Epstein  (1912), 
50  Ind.  App.  660,  95  N.  E.  275. 

The  action  is  against  appellant,  a  common  carrier  of  pasr- 
sengers,  for  damages  for  personal  injuries  sustained  when 
appellee,  a  passenger  on  one  of  appellant's  interurban  cars, 
after  alighting  from  said  car  at  appellant's  station  at  the 
town  of  Acton,  Indiana,  fell  into  an  excavation  between  ap- 
pellant's tracks  in  the  public  highway  of  Washington  Street 
in  said  town. 

The  negligence  charged  consists  in  appellant's  leaving 
said  excavation  in  said  highway  without  guards,  barriers,  or 
lights  to  warn  its  passengers  who  alighted  from  its  car  at 
said  point  of  the  dangerous  condition  of  said  excavation,  and 
in  failing  to  warn  or  notify  appellee  of  said  dangerous  ex- 
cavation. 

The  answers  to  interrogatories  show  that  appellee  was  in- 
jured about  11:30  o'clock  p.m.  April  12,  1910,  after  alight- 
ing from  one  of  appellant's  cars  in  the  town  of  Acton, 

3.  that  the  excavation  into  which  she  fell  was  about 
forty-five  feet  long,  that  a  lighted  lantern  was  placed 
on  the  north  and  one  on  the  south  side  of  the  excavation 
about  5 :15  o'clock  in  the  afternoon  prior  to  the  accident,  and 
these  lanterns  were  removed  still  burning  about  7  o'clock  the 
following  morning ;  that  appellee  had  taken  a  car  at  7  o'clock 
the  same  evening  within  a  few  feet  of  the  place  where  she 
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was  hurt.  It  is  urged  that  these  answers  are  sufficient  to 
overthrow  the  general  verdict,  and  show  that  appellant  was 
not  n^ligent,  and  appellee  was  guilty  of  contributory  negli- 
gence. The  answers  further  disclose  that  the  excavation 
was  near  to,  and  extended  within  a  foot  of  the  west  wall  of 
a  storeroom  used  by  appellant  as  its  station  at  Acton,  that 
Washington  Street  ran  east  and  west,  and  the  excavation 
extended  some  forty  or  fifty  feet  west  of  the  station,  that 
the  excavation  had  been  made  for  the  purpose  of  putting 
cinders  under  the  crossties,  that  appellee  alighted  from  the 
rear  end  of  a  west  bound  car  on  the  north  side,  and  that  she 
was  not  familiar  with  conditions  about  the  station  at  that 
tune.  There  is  no  finding  that  any  guards  of  any  kind 
were  about  the  excavation,  or  that  the  lanterns  stationed  on 
either  side  illuminated  it  to  any  extent,  so  that  appellee  when 
alighting  could  see  the  excavation,  or  that  she  had  an  op- 
portunity to  see  the  excavation  when  she  boarded  the  car 
within  a  few  feet  from  where  she  was  hurt.  We  find  no 
conflict  between  the  answers  to  interrogatories  and  the  gen- 
eral verdict..  Any  and  all  apparent  conflict  is  easily  re- 
movable by  evidence  admissible  under  the  issues. 

The  evidence  shows  that  the  lanterns  in  question  were  or- 
dinary white  lanterns,  not  red  lights,  that  they  were  dirty 
and  smoked  and  gave  very  little  if  any  light  at  the 
4.    place  where  appellee  was  injured,  that  they  were  sit- 
uated thirty  or  forty  feet  from  said  place,  that  there 
were  no  guards  or  barricades  of  any  kind  about  the  excava- 
tion, that  appellee  was  given  no  warning  of  any  kind  of  the 
presence  of  the  excavation,  and  that  when  she  and  her  hus- 
band alighted  from  the  car  and  started  across  the  street 
and  the  tracks  on  their  usual  route  to  their  home,  she  fell 
and  was  severely  injured.    Several  witnesses  testify  to  hav- 
ing stumbled  and  fallen  in  the  same  excavation  the  same 
evening.    The  evidence  clearly  is  sufficient  to  support  the 
jury's  finding  that  appellant  was  negligent,  and  appellee 
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was  not  guilty  of  contributory  negligence,  which  is  the  ef- 
fect of  the  general  verdict  for  appellee. 

The  court  did  not  err  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories,  nor  in  overrul* 
ing  its  motion  for  new  trial  based  on  the  insufficiency  of 
the  evidence  to  sustain  the  verdict.    Judgment  affirmed. 

Note. — Reported  in  105  N.  £>.  162l  As  to  the  rights  and  duties 
of  passengers  in  alighting  from  trains,  see  50  Am.  Rep.  277.  As  to 
the  duty  of  street  railways  to  provide  a  safe  place  for  boarding 
and  alighting  from  cars,  see  1  Ann.  Gas.  916 ;  9  Ann.  Cas.  854.  See* 
also,  under  (1,  2)  84  Cyc.  439;  (3)  38  Cyc.  1927;  (4)  6  Gyc  1915 
Ann.  632-New. 


Zenor  v.  Pryor. 

[No.  8,442.     FUed  November  19,  1914.] 

1.  PiEADnro. — Complaint — Arutcer, — Prior  to  the  act  of  1911  (Acts 
1911  p.  415,  SI344i  348  Bums  1914),  concerning  proceedings  in  civil 
cases,  an  answer  had  no  office  to  perform  until  the  plaintiff  had 
placed  on  file  a  complaint  which  stated  a  cause  of  action  against 
the  defendant,    p.  225. 

2.  €k)NTRACTS. — Action.  —  Complaint,  —  8ufflciencu>  —  A  complaint 
averring  the  execution  of  a  written  contract  between  plaintUTs 
assignor  and  the  defendant,  whereby  the  latter  purchased  a  lot 
for  a  specified  sum  payable  in  certain  instaUments,  and  plaintifTs 
assignor  was  to  deliver  a  warranty  deed  together  with  abstract 
when  all  payments  had  been  fully  made,  etc.,  was  iasufficient  on 
the  theory  that  it  stated  a  cause  of  action  on  the  contract,  in  the 
absence  of  any  averment  of  performance  or  tender  of  perform- 
ance on  the  part  of  plaintifTs  assignor,    p.  226. 

8.  Damages.  —  Liquidated  Damages,  —  Complaint  —  Sufficiency.  — 
Where  the  sum  named  in  a  contract  to  be  paid  on  its  breach  is  to 
be  treated  as  liquidated  damages,  a  complaint  to  recover  such 
sum  is  sufficient  without  averring  actual  damages;  but  if  such 
sum  is  to  be  regarded  as  a  penalty,  actual  loss  or  damage  result- 
ing from  the  breach  must  be  alleged,    p.  226. 

4.  Damages. — Construction  of  Contract — Penalties. — ^Where  there 
is  doubt  as  to  whether  a  sum  specified  to  be  paid  on  breach  ot  a 
contract  was  intended  as  liquidated  damages  or  a  penalty,  the 
courts  favor  that  interpretation  which  makes  such  sum  a  penalty, 
p.  227. 
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5.  Damages. — Penaltiea.^Farm  of  Contract.— The  form  of  the  con- 
tract does  not  control  In  determining  whether  the  sum  named  to 
be  paid  in  case  of  a  breach  Is  to  be  deemed  liquidated  damages 
or  a  i)enalt7.    p.  227. 

6L  Dauaoes.— Construction  of  Contract^PenalUea. — ^Where  the  pay- 
ment of  a  smaller  sum  is  secnred  by  a  larger,  or  where  the  stipn- 
lation  to  pay  upon  a  default  is  so  framed  as  to  render  the  de- 
faulting party  liable  in  the  same  amount  without  regard  to 
whether  the  failure  to  perform  is  complete  or  only  partial,  or 
where  there  is  nothing  in  the  contract  to  indicate  that  the  parties 
meant  to  actually  adjust  the  damages,  and  the  stipulated  sum  is 
wholly  collateral  to  the  object  of  the  contract,  the  sum  so  stipu- 
lated will  be  regarded  as  a  penalty,  and  not  as  liquidated  dam- 
ages,   p.  227. 

7.  Dam AOKS. — Construction  of  Contract.— Penalti€8.'-**Forfeir\'-'A 
contract  for  the  sale  of  land  upon  Installments,  providing  that  the 
purchaser  should  forfeit  as  liquidated  damages  an  amount  equal 
to  the  full  purchase  price  of  the  land  in  case  he  failed  to  pay 
tbe  installments  as  provided,  must  be  construed  as  providing  a 
penalty  and  not  liquidated  damages,  since,  though  the  parties 
designated  the  sum  as  liquidated  damages,  the  use  of  the  word 
'Yorfelf  strongly  implies  a  penalty,  and  to  treat  the  sum  as 
liquidated  damages  would  permit  a  recovery  in  the  same  amount 
for  a  partial  breach  as  for  a  complete  failure,  and  in  any  event 
the  recovery  of  a  larger  sum  than  the  balance  due.    p.  228. 

From  Owen  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  John  W.  Zenor  against  James  W.  Pryor.  Prom 
a  judgment  for  defendant,  the  plaintiff  appeals.    Affirmedn 

Homer  Elliott,  for  appellant. 

Willis  Hicham  and  E.  E.  Pryor,  for  appellee. 

Hairna,  J. — ^This  action  was  brought  by  appellant  against 
appellee  and  is  based  on  the  following  written  contract, 
filed  as  an  exhibit  with  the  complaint,  viz., 

"$205.00  Spencer,  Ind.  Nov.  5, 1909. 

I  hereby  purchase  of  Spencer  Commercial  Club  of 
the  town  of  Spencer  Lot  number  8  in  Prospect  Park 
addition  to  the  said  town  of  Spencer  for  the  sum  of  Two 
Hundred  five  dollars,  which  amount  I  agree  to  pay  as 
follows:  $25.00  cash,  one  fifth  of  balance  in  60  days, 
one  fifth  in  90  days,  one  fifth  in  4  months,  one  fifth  in  5 
months  and  one  fifth  in  6  months  after  date,  with  inter- 
est on  deferred  payments  at  the  rate  of  6  per  cent,  from 
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date,  all  without  relief  from  valuation  or  appraisement 
laws.  Warranty  Deed  together  with  an  abstract  to  be 
made  to  me  for  said  lot  when  all  payments  therefor  are 
fully  made.  In  case  any  defects  are  found  in  the  title 
to  said  lot  a  reasonable  time  shall  be  allowed  said  Com- 
mercial Club  in  which  to  correct  the  title.  I  further 
agree  that  if  I  fail  to  pay  for  said  lot  as  above  specified 
I  will  forfeit  as  liquidated  damages  for  such  breach  of 
this  contract  and  default  of  such  payment,  an  amount 
equal  to  the  full  purchase  price  as  above  stipulated. 
Negotiable  and  payable  at  Exchange  Bank  Spencer,  In* 
diana.    J.  V.  Pryor.    Witness  John  H.  Smith.'* 

The  complaint  avers  in  substance  the  execution  of  the 
contract  and  that  by  it  the  appellee  agreed  to  pay  the  amount 
therein  set  out  in  the  manner  and  at  the  times  and  in  the 
amounts  as  therein  stated ;  **that  by  the  further  terms  of  said 
instrument  said  defendant  agreed  that  in  case  he  should 
fail  to  pay  said  amounts  as  herein  specified,  that  he  would 
forfeit  as  liquidated  damages  for  such  breach  of  the  said 
contract  and  default  of  such  payment  an  amount  equal  to 
the  full  purchase  price  as  above  stipulated.  That  after- 
wards, to  wit :  On  the  17th  day  of  December,  1909,  and  be- 
fore  the  payments  mentioned  in  said  instrument  were  due, 
the  said  Spencer  Commercial  Club  by  its  president  and 
secretary  assigned  said  instrument  to  plaintiff  herein  by 
written  endorsement  on  the  back  thereof,  a  copy  of  which 
said  endorsement  is  made  a  part  hereof  and  is  marked  'Ex- 
hibit  B.'  That  said  instrument  was  endorsed  and  assigned 
to  plaintiff  as  collateral  security  for  a  note  for  $3,800.00 
executed  by  said  Spencei  Commercial  Club  to  said  plaintiff; 
that  said  note  is  yet  unpaid,  and  that  by  reason  thereof  and 
by  reason  of  said  assignment  of  said  instrument,  the  plain- 
tiff then  became  and  ever  since  has  been  the  holder  and  legal 
owner  thereof.  That  but  $25.00  has  been  paid  on  said  obli- 
gation by  defendant;  that  there  is  now  due  and  unpaid  of 
principal,  interest  and  forfeiture  as  above  set  out,  the  sum 
of  $219.85.  Wherefore  plaintiff  prays  judgment  against 
defendant  in  the  sum 'of  $220.00  and  for  all  other  proper 
reUet" 
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To  this  eomplaint  appellee  answered  in  two  paragraphs. 
The  first  i)aragraph  was  a  general  denial,  and  the  second 
an  afSrmatiye  paragraph  setting  out  at  great  length  the 
facts  and  circumstances  connected  with  the  purchase  and 
sale  of  said  lot  by  the  Spencer  Commercial  Club  and  aver- 
ring  that  certain  representations  and  promises  were  made 
bj  the  club  as  an  inducement  to,  and  as  part  of  the  considera- 
tion for,  appellee's  agreement  in  the  contract  sued  on;  that 
such  promises  were  not  kept  by  the  club  and  that  as  a  result 
the  consideration  for  appellee's  agreement  to  pay  has  failed 
except  as  to  the  $25  cash  payment. 

Appellant  demurred  to  said  second  paragraph  of  answer 
which  demurrer  was  overruled,  and  appellant  electing  to 
stand  on  such  ruling,  appellee  withdrew  his  first  paragraph 
and  judgment  was  rendered  on  the  pleadings  in  favor  of  ap- 
pellee and  against  appellant  for  costs. 

The  only  error  assigned  is  the  overruling  of  the  demurrer 

to  said  paragraph  of  answer.    The  complaint  was  filed  on 

January  23, 1911,  and  hence  the  question  of  determin- 

m 

1.  ing  its  sufficiency  is  not  affected  by  the  act  of  1911. 
Acts  1911  p.  415,  §§344,  348  Burns  1914.  Under  the 
law  as  construed  previous  to  the  passage  of  said  act,  an  an- 
swer has  no  office  to  perform  until  the  plaintiff  has  placed 
on  file  a  complaint  which  states  a  cause  of  action  against  the 
defendant  Alexander  v.  Spaulding  (1903),  160  Ind.  176, 
180,  66  N.  E.  694,  and  authorities  cited.  We  therefore  first 
consider  the  sufficiency  of  the  complaint.  It  is  not  clear 
from  the  averments  of  the  complaint  whether  appellant 
sought  to  recover  on  his  contract  the  balance  of  the  pur- 
ehaae  money  due  for  said  lot  or  to  recover  on  the  forfeiture 
dause  of  such  contract.  However,  for  the  purpose  of  this 
appeal,  if  the  complaint  states  a  cause  of  action  on  any  the- 
ory, it  should  be  held  sufficient  by  this  court. 

The  complaint  contains  no  averments,  either  general  or 
q>ecial,  of  performance  of  the  conditions  of  the  contract,  to 
Vol.  57—15 
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be  performed  by  appellant's  a^gnor,  the  Spencer 

2.  Commercial  Club,  and  no  averment  of  a  tender  of  the 
deed  and  abstract  to  the  lot  mentioned  in  the  agree- 
ment sued  on,  and  hence,  under  the  authorities,  fails  to 
state  a  cause  of  action  to  recover  on  the  contract  the  balance 
of  the  purchase  money  due  on  the  lot  sold*  Summers  v. 
Sleeth  (1874),  45  Ind.  598;  Clark  v.  Continental  Improv. 
Co.  (1877),  57  Ind.  135;  Ointher  v.  Rochester,  etc.,  Co. 
(1910),  46  Ind.  App.  378,  387,  99  N.  B.  698;  Wile  v.  Bock- 
ester  Improv.  Co.  (1900),  24  Ind.  App.  422,  56  N.  E.  928. 

Judged  by  the  amount  of  the  recovery  asked  and  by  all 

the  averments  of  the  complaint  the  trial  court  doubtless 

treated  it  as  being  sufficient  to  state  a  cause  of  action 

3.  under  the  forfeiture  clause  of  the  contract  sued  on. 
Whether  it  was  good  on  this  theory  depends  on 

whether  the  amount  stipulated  in  such  forfeiture  clause  be 
treated  as  liquidated  damages  or  as  a  penalty.  If,  under  the 
law,  such  specified  sum  should  be  treated  as  liquidated  dam- 
ages the  complaint  is  sufficient,  but  if  such  sum  should  be 
treated  as  a  penalty  the  complaint  is  not  sufficient.  This  is 
so  because  if  such  sum  is  to  be  treated  as  liquidated  damages 
the  amount  of  recovery  is  fixed  by  the  contract  and  the  aver- 
ments of  the  failure  to  perform  such  contract  without  any 
averments  of  actual  damage  is  all  that  is  necessary.  How- 
ard  V.  Adkins  (1906),  167  Ind.  184,  191,  78  N.  E.  665; 
Burley  Tobacco  Soc.  v.  CHUaspy  (1912),  51  Ind.  App.  583, 
100  N.  E.  89;  J.  I.  Case,  etc.,  Mach.  Co.  v.  Souders  (1911), 
48  Ind.  App.  503,  96  N.  E.  177 ;  Bird  v.  St.  Johns  Episcopal 
Church  (1900),  154  Ind.  138,  147, 148,  56  N.  E.  129;  Spicer 
V.  Hoop  (1875),  51  Ind.  365,  368;  Jaqua  v.  Headington 
(1888),  114  Ind.  309,  16  N.  E.  527;  Stanley  v.  Montgomery 
(1885),  102  Ind.  102,  26  N.  E.  213.  But,  if  such  sum  must 
be  treated  as  a  penalty,  then  the  complaint  should  not  only 
have  averred  the  failure  to  perform  the  contract;  but  it 
should  have  also  averred  that  actual  loss  or  damage  resulted 
from  such  failure.    Newman  v.  Perrill  (1880),  73  Ind.  153, 
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155;  J.  I,  CcLSBf  etc.,  Mach  Co,  v.  Souders,  supra;  Howard 
?.  Adkins,  supra. 

The  question  presented  is  not  free  from  difficulty.    As 

was  said  by  the  Supreme  Court  in  the  case  of  Jaqua  v.  Head- 

ington,  supra:    **Pew  questions  have  more  perplexed 

4.  the  courts  than  the  one  before  us.  The  decisions  are 
in  hopeless  conflict,  and  it  is  almost  impossible  to  ex- 
tract from  them  any  satisfactory  general  rule.  The  deci- 
Bions  are  little  more  than  a  multitude  of  particular  instances 
—a  mere  collection,  indeed,  of  special  cases."  The  par- 
ticular cases,  however,  all  recognize  that,  where  the  contract 
leaves  in  doubt  the  question  whether  the  siun  specified  there- 
in by  the  contracting  parties  was  intended  as  liquidated  dam- 
ages or  a  penalty,  the  tendency  of  the  courts  is  in  favor  of 
that  interpretation  which  makes  such  specified  sum  a  pen- 
alty. Merica  v.  Burget  (1905),  36  Ind.  App.  453,  464,  75 
N.  E.  1083,  and  cases  cited;  Wilkes  v.  Bieme  (1910),  68  W. 
Va.  82,  69  S.  E.  366,  31  L.  R.  A.  (N.  S.)  937,  939,  and  au- 
thorities cited;  Mt.  Airy  Milling,  etc.,  Co.  v.  Runkles  (1912), 
118  Md.  371,  376,  84  Atl.  533;  1  Pomeroy,  Eq.  Jurisp.  (2d 

ed.)    §440.    The  cases  also  recognize  and  announce 

5.  that,  *'The  form  of  the  instrument  does  not  control, 
for  the  courts  will  look  beyond  that  to  the  subject  of 

the  contract  and  to  the  consequences  that  will  probably 
flow  from  a  breach  of  its  terms  and  conditions."  Jaqua  v. 
Headington,  supra,  310.  And,  *'  'If  upon  the  whole  agree- 
ment the  court  can  say  that  the  sum  stipulated  to  be  paid  was 
intended  to  be  a  penalty,'  the  court  will  so  treat  it,  with- 
out r^ard  to  how  the  parties  have  designated  it."  Bell  v. 
8cranion  Coal  Mines  Co.  (1910),  59  Wash.  659,  110  Pac. 
628.  See  also,  Sanford  v.  First  Nat.  Bank  (1895),  94  Iowa 
680,  63  N.  W.  459. 
Pomeroy  in  his  Equity  Jurisprudence  lays  down  among 
others  the  following  rules — establishing  by  judicial 

6.  authority — as    aids    in    determining    said    question: 
"First.    Wherever  the  payment  of  a  smaller  sum  is 
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secured  by  a  larger,  the  larger  sum  thus  contracted  for  can 
never  be  treated  as  liquidated  damages,  but  must  always  be 
considered  as  a  penalty.  •  •  •  Fourth.  Whether  an 
agreement  provides  for  the  performance  or  non-performance 
of  one  single  act,  or  of  several  distinct  and  separate  acts, 
if  the  stipulation  to  pay  a  certain  sum  of  money  upon  a  de- 
fault is  so  framed,  is  of  such  a  nature  and  effect  that  it  nec- 
essarily renders  the  defaulting  party  liable  in  the  same 
amount  at  all  events,  both  when  his  failure  to  perform  is 
complete,  and  when  it  is  only  partial,  the  sum  mu^t  he  re- 
garded as  a  penalty,  and  not  as  liquidated  damages.'*  (Our 
italics.)  1  Pomeroy,  Bq.  Jurisp.  (2d  ed.)  §§441,  444.  It  is 
also  well  settled  that  where  there  is  nothing  in  the  contract 
that  shows  that  the  parties  meant  to  actually  adjust  the  dam- 
ages and,  *' Where  the  stipulated  sum  is  wholly  collateral 
to  the  object  of  the  contract,  being  evidently  inserted  as 
merely  security  for  performance,  it  tuill  not  be  allowed  as 
liquidated  damages.''  (Our  italics.)  1  Sedgwick,  Damages 
(8th  ed.)  §410;  Wilkes  v.  Bierne,  supra;  Ould  v.  Spartan- 
burg Realty  Co.  (1912),  94  S.  C.  184,  187,  77  S.  E.  866. 
"Just  compensation  for  the  injury  sustained  is  the  principle 
at  which  the  law  aims,  and  the  parties  will  not  be  permitted, 
by  express  stipulation,  to  set  this  principle  aside."  Myer 
V.  Hart  (1879),  40  Mich.  517,  523,  29  Am.  Rep.  553.  See, 
also,  WUhelm  v.  Eaves  (1891),  21  Or.  194,  27  Pac.  1053,  14 
L.  R.  A.  297,  299;  Mt.  Airy  Milling,  etc.,  Co.  v.  Runkles, 
supra;  Walker  v.  Bement  (1912),  50  Ind.  App.  645,  657,  94 
N.  E.  339. 

While  the  parties  to  the  contract  sued  on  use  the  expres- 
sion ** liquidated  damages*',  they  also  use  the  word,  "for- 
feit", and  the  term  ''forfeit"  both  in  common  par- 
7.    lance  and  by  lexicographers  is  recognized  as  strongly 
implying  penalty.    The  meaning  of  both  these  words, 
however,  is  to  be  determined  by  the  connection  in  which  they 
are  used.    Barber  Asphalt  Pav.  Co.  v.   City  of  Wabash 
(1909),  43  Ind.  App.  167, 174,  86  N.  E.  1034,  and  authorities 
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cited;  State,  ex  reL  v.  Baltimore,  etc.,  R.  Co.  (1842),  12  Gill 
&  J.  (McL)  399,  38  Am.  Dec.  317.  Construed  as  liquidated 
damages  the  contract  in  suit  would  permit  a  recovery  for 
damages  in  the  same  amount  for  a  partial  breach  as  for  a 
complete  failure,  and  would  in  any  event  permit  a  recovery 
of  a  sum  larger  than  the  balance  due  on  the  lot,  although  ap* 
pellant  retained  it.  Judged  by  the  authorities  herein  re- 
viewed and  the  rules  which  they  recognize  and  announce 
for  our  guidance,  we  have  concluded  that  the  sum  stipulated 
in  the  contract  sued  on  must  be  treated  as  a  penalty,  and 
hence,  on  account  of  the  absence  of  the  averments  before  in- 
dicated,  the  complaint  fails  to  state  a  cause  of  action.  It 
follows  that  no  question  is  presented  by  the  appeaL  Alex- 
ander  v.  Spaulding,  supra,  and  cases  cited. 
Judgment  affirmed. 

Note. — ^Reported  in  106  N.  E.  T4a  As  to  whether  damages  are 
liquidated  or  a  penalty,  see  1  Am.  Dec.  331.  As  to  whether  pro- 
vision for  damages  in  land  contract  is  a  penalty  or  stipulated  dam- 
ages, see  34  L.  R.  A.  (N.  S.)  4;  5  L.  Ed.  U.  S.  384.  As  to  the 
effect  of  the  use  of  the  word  '^forfeiture"  upon  penalty  or  liquidated 
damages,  see  50  L.  R.  A.  (N.  S.)  890;  1  Ann.  Cas.  244;  10  Ann.  Gas. 
225;  Ann.  Gas.  1912  C  1021.  See,  also,  under  (1)  31  Cyc  128;  (2) 
9  Cya  719;  39  Cyc.  2096;  (3)  13  Cyc.  105,  174,  1913  Ann.  105-New; 
(4)  13  Cyc.  95;  (5)  13  Cyc.  91;  (6)  13  Cyc.  101,  89,  104;  (7)  13 
Cyc  91,  102. 


Spiro  v.  Robertson. 

[No.  a457.    Filed  November  19,  1914.] 

1.  PtftAsnro. — Demurrer^ — Grounds, — Waiver, — Under  J344  Bums 
1914^  Acts  1911  p.  415,  objections  to  the  sufficiency  of  a  complaint 
are  waived,  if  not  pointed  out  in  the  memorandmn  accompanying 
the  demurrer,    p.  231. 

2.  Lakdlohd  and  Tekaitt. — Lease, — ^A  lease  of  real  estate  Is  a  con- 
tract by  which,  ordinarily  the  owner  divests  himself  of  the  pos- 
seBBlon  and  use  of  his  property,  in  favor  of  the  lessee,  upon  a 
valid  consideration,  for  a  definite  term.    p.  234. 

3.  Pbopebty. — Pergonal  Property, — Lease, — ^A  lease  of  real  estate 
for  years  is  personal  estate,  and  passes  to  the  personal  repre- 
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sentative  of  the  lessee,  upon  his  death  intestate,  and  not  to  his 
heirs,  p.  234. 
4.  HuBBAiTD  AJSD  WiTE. — Convcyance  hy  Wife.-^**Incumbranc€^\-^ 
^Conveyances. —Ptnaer  to  Lea^e, — ^A  lease  is  not  an  ''incum- 
brance" or  "conveyance"  within  S7852  Burns  1914,  (5116  R.  S. 
1881,  providing  that  a  married  woman  shall  have  no  power  to 
incumber  or  convey  her  lands,  except  by  deed  in  which  her  hus- 
band shall  join;  hence  a  married  woman  may  execute  a  valid 
lease  for  a  greater  period  than  three  years  without  her  husband 
Joining  therein,    p.  235. 

Prom  St.  Joseph  Superior  Court ;  Vernon  W.  Van  Fleet, 
Judge. 

Action  by  Samuel  Spiro  against  George  A.  Bobertson. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Af- 
finned. 

Anderson,  Parker,  Cralill  <&  Crumpacker,  for  appellant. 
Frank  E.  Osbom,  Wm.  A.  McVey,  Lee  L,  Osbom  and 
Bomig  dk  Miller,  for  appellee. 

Felt,  C.  J. — ^This  is  a  suit  for  possession  of  real  estate. 
The  only  error  assigned  is  the  sustaining  of  appellee's  de- 
murrer for  want  of  facts  to  appellant's  complaint.  The 
complaint  is  in  one  paragraph  and  alleges  in  substance  that 
appeUant  is  now  the  owner  in  fee  simple  of  certain  real 
estate,  describing  it,  and  of  the  buildings  thereon;  that 
on  October  21, 1905,  Calista  S.  Stover  was  the  owner  in  fee 
simple  of  the  real  estate  and  on  that  day  executed  a  lease 
therefor  to  Robertson  Brothers  Company,  for  a  stipulated 
rental  of  $1,800  per  year,  for  the  term  of  ten  years  from 
November  1,  1905,  with  the  privilege  of  certain  extensions 
up  to  five  years ;  that  said  Calista  S.  Stover  died  testate  on 
March  11, 1910,  and  her  will  was  duly  probated  at  St.  Joseph 
County,  Indiana,  and  Bobin  Ernest  Dunbar  as  executor  of 
her  said  will  on  March  13,  1911  duly  conveyed  the  real  es- 
tate to  Meyer  Seeberger  who  in  turn  and  on  the  same  day 
conveyed  the  real  estate  to  appellant,  Samuel  Spiro;  that 
each  of  said  conveyances  was  made  subject  to  said  lease; 
that  at  the  time  the  lease  was  executed  Calista  S.  Stover 
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was  a  married  woman,  the  wife  of  one  David  Stover;  that 
after  appellant  became  the  owner  of  said  real  estate,  as  afore- 
said, on  Jnly  19,  1911,  he  caused  to  be  served  upon  said 
Bobertson  Brothers  Company  a  notice  requiring  said  com- 
pany to  deliver  up  to  him  on  November  1, 1911,  the  expira- 
tion of  the  current  year  of  said  tenancy,  the  possession  of 
said  premises;  that  thereafter,  but  at  what  time  appellant 
can  not  state  for  want  of  information,  the  appellee,  Gfeorge 
A«  Bobertson,  received  the  possession  of  said  premises  from 
Bobertson  Brothers  Company  and  now  has  and  holds  posses- 
sion thereof;  that  such  possession  since  November  1,  1911, 
has  been,  and  is,  unlawful  and  without  right;  that  said 
George  A.  Bobertson  now  wrongfully  and  unlawfully  holds, 
and  wrongfully  keeps  and  still  retains,  the  possession  of  said 
premises  from  the  appellant,  all  to  the  appellant's  damage 
in  the  sum  of  $700.  Prayer  for  possession  of  the  premises 
and  for  damages. 

The  memorandum  accompan3ring  the  demurrer  to  the 

complaint  is  in  substance  as  follows:     (1)   The  complaint 

does  not  show  or  allege  that  any  demand  was  made 

1.  on  appellee  for  possession  of  said  real  estate  before 
fOing  the  complaint;  (2)  that  it  does  not  show  or 
allege  such  facts  as  would  entitle  him  to  the  advantage  or 
benefit  of  the  coverture  of  Calista  S.  Stover  at  the  time  of 
the  execution  of  the  lease  mentioned  in  the  complaint;  (3) 
that  it  shows  that  appellant  took  his  conveyance  of  said  real 
estate  subject  to  the  lease  set  out  in  the  complaint,  and  does 
not  show  or  set  out  any  facts  which  show  that  he  should  not 
be  bound  by  it:  and  (4)  it  does  not  show  or  set  out  such 
facts  as  would  show  that  the  lease  set  out  in  the  complaint 
is  either  void  or  invalid,  or  not  binding  upon  him.  Other 
defects,  if  any,  are  waived.  §344  Bums  1914,  Acts  1911 
p.  415;  StUes  v.  Hosier  (1914),  56  Ind.  App.  88,  104  N.  E. 
878. 

The  complaint  shows  that  the  lease  had  been  in  force  for 
six  years  at  the  date  on  which  appellant  sought  by  his  no- 
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tice  to  obtain  possession  of  the  leased  premises.  It  also 
sets  out  the  lease  and  shows  appellee's  possession  of  the  prem- 
ises in  pursuance  of  its  provisions.  The  demurrer,  there- 
fore, was  evidently  sustained  on  the  theory  that  the  com- 
plaint itself  shows  appellee's  possession  to  have  been  law- 
ful as  against  the  claim  of  appellant.  This  presents  the 
validity  of  said  lease  and  of  its  binding  effects  on  appellant 
to  whom  the  real  estate  was  conveyed  subject  thereto. 

Appellant  contends  that  the  lease  is  void,  because  it  was 
executed  by  a  married  woman  without  her  husband  joining 
in  its  execution,  and  in  support  of  his  contention  cites, 
§§3947,  3992,  7852  Burns  1914,  §§2919,  2956,  5116  E.  S, 
1881.  Section  3947,  supra,  provides  that:  ''Conveyances 
of  land  or  of  any  interest  therein,  shall  be,  by  deed  in  writ- 
ing, subscribed,  sealed,  and  duly  acknowledged  by  the 
grantor  or  by  his  attorney,  except  b<ma  fide  leases  for  a  term 
not  exceeding  three  years."  Section  3992,  supra,  is  as  fol- 
lows :  ''All  instruments  of  writing  of  and  concerning  lands, 
or  concerning  any  interest  therein,  except  last  wiUs  and  tes- 
taments, leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  and  purchase  of  land,  shall 
be  deemed  a  conveyance  within  the  provisions  of  this  act,  so 
far  as  such  provisions  apply  to  the  acknowledgment  or  proof 
of  the  same,  the  recording  thereof,  and  the  force  and  effect 
of  such  recording."  Section  7852,  supra,  provides  that: 
"No  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband ;  but  such  lands  and  the  profits  there- 
from, shall  be  her  separate  property,  as  fully  as  if  she  were 
unmarried :  Provided,  That  such  wife  shall  have  no  power 
to  encumber  or  convey  such  lands,  except  by  deed  in  which 
her  husband  shall  join."  Section  7853  Burns  1914,  §5117 
R.  S.  1881,  provides:  "A  married  woman  may  take,  ac- 
quire and  hold  property,  real  or  personal,  •  •  •  and 
the  same,  together  with  all  rents,  issues,  income  and  profirts 
thereof,  shall  be  and  remain  her  own  separate  property,  and 
under  her  own  control,  the  same  as  if  she  were  unmarried. 
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•  •  •  but  she  shall  not  enter  into  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real  estate,  nor  shall 
she  convey  or  mortgage  the  same  unless  her  husband  join 
in  such  €ontracty  conveyance  or  mortgage."  Section  3963 
Boms  1914,  Acts  1897  p.  162,  also  provides:  *'That  every 
lease  of  real  estate  for  a  longer  period  than  three  years  shall 
be  recorded  in  the  miscellaneous  record,  in  the  recorder's 
office  of  the  county  in  which  such  lands  shall  be  situated,  and 
every  lease  for  a  longer  period  than  three  years,  not  so  re- 
eorded  within  forty-five  days  from  the  execution  thereof, 
shall  be  void  as  against  any  subsequent  purchaser,  lessee,  or 
mortgagee,  in  good  faith,  and  for  a  valuable  consideration." 
We  are  called  upon  to  determine  whether  the  lease  in 
question  was  a  conveyance  of,  or  an  encumbrance  upon,  the 
real  estate  within  the  meaning  of  the  statute  providing  that 
a  married  woman  shall  have  no  power  to  encumber  or  con- 
vey her  lands  except  by  deed  or  mortgage  in  which  her  hus- 
band joins.  The  question  as  presented  here  has  not  been 
decided  in  Indiana  and  the  decisions  of  the  courts  in  other 
states  having  statiites  similar  to  ours  are  divided  upon  the 
question.  Some  hold  that  she  has  such  power  and  that  to 
deny  her  the  right  to  lease  her  property  would  be  to  nullify 
the  statutes  providing  that  the  lands  of  a. married  woman, 
and  the  profits  therefrom,  shall  be  her  separate  property,  as 
fully  as  if  she  were  unmarried.  The  leading  cases  support- 
ing the  right  of  the  wife  to  lease  her  real  estate  without  her 
husband  joining  in  the  execution  of  the  instrument,  are  as 
follows:  Parent  v.  Callerand  (1872),  64  111.  97;  Sullivan  v. 
Barry  (1884),  46  N.  J.  L.  1,  5;  Perkins  v.  Morse  (1885),  78 
Me.  17,  2  Atl.  130,  57  Am.  Rep.  780;  Lyles  v.  Clements 
(1873),  49  Ala.  445,  448;  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.  (1880),  47  Conn.  553,  559;  Vandevoort  v.  OouU 
(1867),  36  N.  Y.  639,  642.  Among  the  decisions  tending 
more  or  less  to  support  the  view  that  a  lease  is  a  conveyance 
or  an  encumbrance  within  the  meaning  of  our  statutes  afore- 
said, and  that  a  lease  of  the  wife 's  real  estate  in  which  her 
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husband  has  not  joined  is  either  void  or  voidable,  we  cite 
the  following:  Buchanan  v.  Hazzard  (1880),  95  Pa.  St.  240, 
243;  Melley  v.  Casey  (1868),  99  Mass.  241 ;  Doriiy  v.  Dority 
(1903),  96  Tex.  215,  71  S.  W.  950,  60  L.  R.  A.  941;  Buren 
V.  Hubbell  (1893),  54  Mo.  App.  617,  624.  It  should  be 
noted  however,  that  the  decisions,  above  referred  to,  show 
couditions  that  impair  their  value  as  authority  on  the  ques- 
tion here  involved.  In  the  Pennsylvania  case  the  court  was 
considering  a  deed  which  it  was  claimed  ratified  a  lease  pre- 
viously made  by  the  wife  and  in  the  execution  of  which  the 
husband  had  not  joined.  In  the  Massachusetts  and  Texas 
cases  the  decisions  are  controlled  by  statutes  which  forbid 
the  execution  of  a  lease  by  a  wife  of  her  separate  real  estate 
for  a  longer  period  than  one  year  without  her  husband  join- 
ing in  its  execution.  In  the  Missouri  case  the  question  arose 
over  the  alleged  breach  of  a  warranty  against  encumbrance 
based  on  a  prior  lease  for  forty-nine  years  of  the  coal  under 
the  land  conveyed. 

Some  decisions  hold  a  lease  to  be  an  encumbrance  in  the 

sense  that  an  existing  lease  on  property  conveyed  constitutes 

a  breach  of  the  covenant  in  the  deed  against  encum- 

2.  brances.    Clark  v.  Fisher  (1894),  54  Kan.  403,  38 
Pac.  493;  Fritz  v.  Pusey  (1884),  31  Minn.  368,  369, 

18  N.  W.  94.  A  lease  of  real  estate  is  a  contract  by  which, 
ordinarily  the  owner  divests  himself  of  the  possession  and  use 
of  his  property,  in  favor  of  the  lessee,  upon  a  valid  con- 
sideration, for  a  definite  term.  Hey  wood  v.  Fulmer  (1892), 
158  Ind.  658,  659,  32  N.  E.  574 ;  New  American  OH,  etc.,  Co. 
v.  Troyer  (1906),  166  Ind.  402,  410,  76  N.  E.  253,  77  N.  E. 
739 ;  New  York,  etc.,  R.  Co.  v.  Randall  (1885),  102  Ind.  453, 
457,  26  N.  E.  122.    A  lease  of  real  estate  for  years  is 

3.  personal  estate,  and  passes  to  the  personal  representa- 
tive of  the  lessee,  upon  his  death  intestate,  and  not  to 

his  heirs.    ShipUy  v.  Smith  (1904),  162  Ind.  526,  528,  70 
N.  B.  803. 
It  has  been  held  in  this  State  that  a  wife  may  lease  her 
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separate  property  for  a  term  of  three  years  or  less,  with- 
out her  husband  joining  in  the  lease,  and  that  a  parol 
4.  lease  for  five  years,  made  by  a  wife,  of  her  real  es- 
tate, without  her  husband's  concurrence,  may  be  en- 
forced against  the  lessee  holding  possession  thereunder  for 
the  collection  of  the  rent  stipulated  in  the  parol  agreement, 
rather  than  for  the  reasonable  rental  value  of  the  premises, 
and  that  such  contract  will  control  except  that  the  holding 
of  the  premises  under  such  circumstances  is  from  year  to 
year  and  not  for  the  stipulated  term.  Nash  v.  Berkemeir 
(1882),  83  Ind.  536,  538;  Pearcy  v.  Henley  (1882),  82  Ind. 
129, 132 ;  Heal  v.  Niagara  Oil  Co.  (1898),  150  Ind.  483,  486, 
50  N.  E.  482 ;  Shipley  v.  Smith,  supra.  A  lease  by  a  mar- 
ried woman,  without  her  husband  joining  therein,  of  her 
lands  to  a  gas  and  oil  company  for  a  period  of  five  years 
with  renewal  privileges,  has  been  held  valid,  and  not  an  en- 
enmbrance  or  conveyance  of  the  land  within  the  meaning 
of  the  statute  prohibiting  a  married  woman  from  encumber- 
ing or  conveying  her  lands  except  by  deed  or  other  instru- 
ment in  the  execution  of  which  her  husband  has  joined. 
Heal  V.  Niagara  Oil  Co.,  supra;  ^ohomo  Nai.  Oas,  etc.,  Co. 
V.  Matlock  (1912),  177  Ind.  225,  97  N.  E.  787,  39  L.  R.  A. 
(N.  S.)  675,  notes.  A  distinction  between  gas  and  oil  leases 
and  ordinary  leases  of  real  estate  for  other  purposes  has 
been  recognized  because  the  nature  and  character  of  oil  and 
gas  is  such  that  no  property  interest  therein  can  be  claimed 
or  transferred  until  the  oil  or  gas  is  reduced  to  possession. 
It  has  been  held  therefore  that  such  leases  only  give  the  right 
to  explore  and  operate  on  the  premises  on  terms  agreed 
npon  by  the  parties  thereto.  Heller  v.  Bailey  (1902),  28 
Ind-  App.  555,  561,  63  N.  E.  490 ;  New  American  OH,  etc., 
Co.  ▼.  Troyer,  supra;  Hancock  v.  Diamond  Plate  Olass  Co. 
(1904),  162  Ind.  146,  153,  70  N.  E.  149;  Kokomo  Nat.  Gas, 
etc.,  Co.  ▼.  Matlock,  supra,  229.  While  recognizing  the  dif- 
ference between  gas  and  oil  leases  and  other  leases  of  real 
estete  the  Supreme  Court  in  Kokomo  Nat.  Oas,  etc.,  Co.  v. 
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Matlock,  supra,  228,  230,  in  holding  valid  a  gas  and  oil 
lease  for  more  than  three  years  executed  by  a  married  woman 
without  her  husband  joining  in  its  execution,  did  not  rest 
the  decision  on  such  distinction  alone,  but  based  it  on  the 
proposition  that  our  statutes  giving  a  married  woman  the 
control  and  profits  of  her  real  estate  would  be  nullified  if 
she  could  not  lease  her  real  estate  without  the  concurrence 
of  her  husband,  and  in  discussing  the  question  said :  ''Where 
a  married  woman  is  given  by  the  statute  the  right  to  the 
rents,  issues,  income  and  profits  of  her  land  and  is  given  the 
control  of  the  land,  the  same  as  if  unmarried,  it  is  evident 
that  she  has  the  power  to  lease  her  land  for  a  term  of  years, 
without  her  husband  joining  in  such  lease.  In  Illinois  a 
statute  similar  to  §7853,  supra,  has  been  construed  to  mean 
that  a  married  woman  may  lease  her  separate  property  for  a 
term  of  years  without  the  consent  of  her  husband,  and  such  a 
lease  for  a  period  of  ten  years  was  held  binding.  Parent  v. 
CaKerand  (1872),64I11. 97;21Cyc.  150L  •  •  •  Upon 
the  authority  of  Heal  v.  Niagara  Oil  Co.,  supra,  we  hold  that 
the  contract  sued  on  in  this  case  was  not  an  encumbrance  or 
conveyance  of  appellee's  land,  and  was  valid,  although  her 
husband  did  not  join  therein.  The  mere  fact  that  such  a  eon- 
tract  gives  five  years,  with  the  privilege  of  renewal  for 
prospecting  and  exploring  for  natural  gas  and  oil,  does  not 
make  it  any  more  an  encumbrance  or  conveyance  than  if  it 
were  for  a  period  less  than  three  years." 

While  a  lease  may  be  and  is  in  a  sense  an  encumbrance  on 
real  estate,  and  is  in  another  sense  the  conveyance  of  an  in- 
terest in  real  estate,  yet  each  of  said  words  has  a  distinct 
meaning  and  when  speaking  of  a  lease  we  do  not  ordinarily 
impart  the  idea  either  of  a  conveyance  or  of  an  encum- 
brance of  real  estate.  In  Sullivan  v.  Barry,  supra,  5,  the 
supreme  court  of  New  Jersey  in  considering  a  statute  similar 
to  ours  said:  '*But  neither  the  word  'convey*  nor  'encum- 
ber' according  to  its  ordinary  signification,  is  expressive 
of  the  act  of  creating  a  tenancy  for  years  in  lands.    The  for- 
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mer  of  the  terms  is  appropriate  to  the  transfer  of  a  title  to  a 
freehold,  the  latter  to  putting  the  property  in  pledge  for  a 
payment  of  money.  That  the  word  'conveyance'  does  not, 
when  standing  without  assistance  in  a  statute^  signify  its 
applicability  to  the  passing  of  a  chattel  interest  in  realty  is 
clearly  indicated  in  the  cases  of  Kinney  v.  Watts  [1835],  14 
Wend.  38,  and  Tone  v.  Brace  [1841],  8  Paige  596,  598.  Nor 
18  the  word  'encumber'  in  common  usage,  given  so  wide  a 
seope  as  was  in  this  argument  sought  to  be  put  upon  it.  If 
it  were  said  that  a  man  had  encumbered  his  land,  no  one, 
from  such  an  intimation,  would  understand  that  such  a  per- 
son had  put  it  to  lease.  It  may  be  that  an  existing  demise 
wo^ld  operate  as  a  breach  of  a  covenant  against  encum- 
brances, but  that  would  be  the  result  of  ascribing  to  the  word 
a  technical  meaning,  and  there  is  no  reason  to  suppose  that 
the  word  was  used  in  this  legislative  act  in  such  artificial 
sense.  Indeed  the  general  purpose  and  spirit  of  the  law 
will  harmonize  only  with  the  word  when  it  is  given  its  or- 
dinary and  not  its  technical  meaning.  The  leading  object 
of  the  statute  is  to  give  the  married  woman  her  property, 
both  real  and  personal,  as  though  she  were  a  feme  sole,  and 
to  clothe  her  with  all  the  rights  and  authorities  requisite 
for  its  {Mxssession,  enjo3rment  and  disposition,  and  it  is  indis- 
putable that  she  is  to  have  the  exclusive  use  and  benefit  of 
her  realty  as  though  she  had  no  husband.  The  limitation 
upon  this  right  is  that  she  can  not  convey  it,  nor  can  she  put 
a  mortgage  or  a  similar  burthen  upon  it  without  the  co- 
operation of  her  husband.  But  the  right  to  the  use  of  it 
is  unfettered,  and  it  is  not  possible  for  her  to  exercise  such 
right,  in  many  instances,  in  any  beneficial  manner,  unless 
she  has  the  capacity  to  put  it  to  rent.  It  would  be  a  most 
violent  presumption  that  the  legislature  meant  to  say  that 
she  should  be  permitted  to  occupy  and  cultivate  her  lands  in 
person,  independently  of  the  consent  of  her  husband,,  but 
that  she  should  not,  in  the  absence  of  such  concurrence,  turn 
them  to  profit  through  a  renting  in  the  ordinary  mode." 
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In  Perkins  v.  Morse,  supra,  the  supreme  court  of  Maine 
on  page  19  said  '^If  the  legislature  intended  that  the  wife 
should  not  lease  property  acqxured  by  her  through  her  hus- 
bandy  it  would  have  been  ea^  to  declare  its  meaning  in  ex- 
plicit terms.  It  is  hardly  to  be  supposed  that  it  was  left 
to  be  implied.  A  married  woman  is  not  limited  in  the 
management  of  her  property,  however  obtained  by  her.  She 
may  control  its  income,  unless  she  releases  it  to  her  husband. 
How  can  she  manage  this  property  or  control  its  income, 
when  not  occupying  it,  unless  she  can  rent  it?  The  counsel 
for  the  defendant  argues  that  if  the  wife  could  lease  at  all, 
she  can  lease  the  farm  for  99  years;  a  lease  practically 
equivalent  to  a  conveyance  of  title.  This  argument  is  quite 
plausible,  but  not  in  our  judgment  sound.  If  the  wife  can 
not  make  a  lease  for  two  years,  it  must  be  because  she  can 
not  lease  at  all.  If  the  lease  is  for  99  years  a  rent  will  be 
presumed  to  be  reserved.  It  would  be  different  from  an 
absolute  conveyance,  which  might  result  in  a  waste  or  loss 
of  the  property.  If  the  statute  needs  amendment,  the  1^^ 
lature  can  amend  it.    We  construe  it  as  it  stands.'' 

From  a  full  consideration  of  our  statutory  provisions  it 
is  apparent  that  in  providing  that  a  married  woman  can 
not  convey  or  encumber  her  separate  real  estate,  except  by 
deed  in  which  her  husband  joins,  the  legislature  used  the 
words  ** convey*'  and  "encumber"  in  their  usual  and  or- 
dinary sense  and  application  and  not  in  any  technical  sense 
that  may  be  held  to  include  a  lease  of  the  wife's  real  estate. 
The  right  to  hold,  use  and  control  her  separate  real  estate 
and  to  receive  and  enjoy  the  proceeds  thereof  is  clearly 
granted  and  should  not  be  cut  down  or  limited  by  any  im- 
plied or  technical  meaning,  or  application  of  the  words 
''convey"  and  ** encumber".  If  the  legislature  intended  to 
require  the  concurrent  act  of  the  husband  with  the  wife  in 
the  leasing  of  her  property  it  seems  reasonable  to  hold  that  it 
would  more  plainly  have  indicated  such  intention  by  using 
the  word  "lease"  or  by  employing  language  that  would  more 
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clearly  convey  such  meaning  than  the  language  of  the  stat- 
utes we  have  on  the  subject. 

The  statute  of  frauds  does  not  enter  into  the  question 
except  as  to  good  faith  innocent  purchasers  for  value  without 
DOtice.  The  conveyance  in  this  case  is  made  subject  to  the 
lease  and  the  grantee  must  therefore  be  held  to  have  had  such 
knowledge  of  the  lease  as  reasonable  inquiry  and  investiga- 
tion would  have  revealed. 

The  question  is  one  of  power,  or  legal  capacity,  to  execute 
a  valid  lease.  The  statutes  giving  a  married  woman  her 
lands  and  the  profits  therefrom  as  fully  as  if  she  were  un- 
married carry  with  them  the  power  to  do  everything  neces- 
sary to  the  full  control  and  enjoyment  of  her  property,  and 
certainly  include  the  leasing  of  her  real  estate,  unless  by 
using  the  words  ** convey'*  and  ''encumber*'  the  legisla- 
ture intended  to  include  leases.  So  far  as  the  power  to  exe- 
cute instnunents  encumbering  or  conveying  her  real  estate  is 
concerned,  the  statute  denies  it  to  a  married  woman  except 
with  the  concurrent  act  of  her  husband.  But  our  courts 
have  held  that  she  has  power  to  lease  her  separate  real  estate 
for  terms  not  exceeding  three  years  without  her  husband 
joining  her  in  the  execution  of  the  lease,  and  so  far  as  the 
question  of  her  power  to  execute  a  valid  lease  is  concerned 
we  see  no  room  for  a  distinction  between  leases  for  three 
years  and  those  for  a  longer  term.  The  reasoning  generally 
adopted,  that  her  power  to  lease  is  necessarily  implied  from 
her  right  to  control  and  enjoy  her  real  estate  the  same  as  an 
unmarried  woman,  applies  as  much  to  leases  of  more  than 
three  years  as  it  does  to  leases  for  a  shorter  term.  Some 
states  have  by  statute  limited  her  right  to  lease  her  real 
estate  without  the  consent  of  her  husband  to  short  terms, 
generally  for  one  year.  Section  3992,  supra,  makes  a  lease 
for  more  than  three  years  a  "conveyance"  for  certain  pur- 
poses, but  expressly  limits  its  application  to  the  questions  of 
"the  acknowledgment  or  proof  of  the  same,  the  recording 
thereof,  and  the  force  and  eflfect  of  such  recording."    This 
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statute  shows  that  the  legislature  that  enacted  it  did  not 
consider  the  term  conveyance  broad  enough  to  include  a  lease 
and  the  act  only  makes  the  word  include  a  lease  for  certain 
purposes^  none  of  which  relate  to  the  power  or  legal  capacity 
of  a  married  woman  to  execute  a  lease  on  her  own  separate 
real  estate.  True  §3947,  supra,  standing  alone  may  be  so  con- 
strued as  to  warrant  a  contrary  inference.  In  this  connec- 
tion it  should  be  remembered  that  §§3937,  3992,  supra,  are  a 
part  of  the  act  of  1852  (1  R.  S.  1852  p.  232)  relating  to  con- 
veyances of  land  and  §§7852,  7853,  supra,  are  a  part  of  the 
act  of  1881  (Acts  1881  [s.  s.]  p.  527)  relating  to  the  subject 
of  husband  and  wife.  It  has  been  suggested  that  so  to  con- 
strue the  statute  as  to  give  the  wife  the  power  to  lease  her 
real  estate  without  the  consent  of  her  husband,  may  result 
in  hardships,  but  on  the  other  hand  it  is  apparent  that  to 
deny  her  such  right  would  in  many  instances  not  only  put 
upon  the  wife  the  very  hardship  the  statute  was  intended 
to  avert  but  would  nullify  a  plain  and  wholesome  statute 
enacted  for  the  benefit  of  married  women  who  own  real  es- 
tate in  their  own  right 

In  its  final  analysis  it  is  a  question  of  the  intent  of  the  leg- 
islature in  enacting  §§7852,  7853,  supra.  Applying  the  or- 
dinary rules  of  statutory  construction  to  an  interpretation 
of  these  sections  it  is  evident  that  the  legislature  used  the 
words  *' convey"  and  ''encumber"  in  their  ordinary  sig- 
nificance and  meaning  and  did  not  intend  to  include  therein 
leases  of  real  estate  owned  by  the  wife  or  to  deny  her  the 
right  to  execute  such  leases  without  the  concurrence  of  her 
husband.  In  the  construction  of  these  statutes  we  have 
been  controlled  largely  by  the  opinions  and  reasoning  of 
our  Supreme  Court  as  expressed  in  the  cases  cited  in  this 
opinion,  and  particularly  the  cases  of  Heai  v.  Niagara  Oil 
Co.,  supra,  and  Kokomo  Nat.  Oas,  ett.,  Co,  v.  Matlock,  supra. 
In  the  latter  case,  one  of  the  reasons  on  which  the  opinion 
rests  is  the  wife's  full  enjoyment  of  her  separate  real  estate 
free  from  interference  of  her  husband,  which  reason  is  clear- 
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ly  applicable  here.  That  ease  can  not  be  disposed  of  on  the 
theoiy  that  the  opinion  rests  on  other  grounds.  True,  other 
reasons  are  stated,  but  there  is  no.  indication  that  the  opin- 
ion rests  more  on  them  than  on  the  one  above  stated  and 
which  is  clearly  set  forth  in  the  portion  of  the  opinion  above 
quoted.  Furthermore  this  view  accords  with  the  weight  of 
authority  outside  our  own  State.  With  this  situation  we  are 
content  to  abide  by  the  view  thus  expressed  and  if  a  different 
rule  is  to  prevail  it  is  apparent  there  should  be  additional 
legislation  on  the  subject. 
Finding  no  error  in  the  record  the  judgment  is  afSrmed. 

Nonb — ^Reported  in  106  N.  E.  726.  As  to  the  wife's  power  to  con- 
tract and  convey  nnder  American  statutes,  see  99  Am.  Dec.  599. 
As  to  whether  "conveyance"  in  a  married  women^s  property  act 
Includes  a  lease,  see  Ann.  Cas.  1913  D  1001.  See,  also,  under  (1) 
31  Gyc  316;  (2)  24  Cyc.  984;  (3)  32  Cyc.  668;  (4)  21  Cyc  1314. 


Independent  Five  and  Ten  Cent  Stores  op 

New  York  r,  Earles. 

[No.  8,370.    Filed  November  19,  1914.] 

1.  PsiNciPAL  AND  AsEivT. — Contract  of  Employment. — Amount  of 
Compensation, — Debits  and  Credits. — ^Under  a  contract  whereby 
plalntlir  was  employed  as  manager  of  one  of  defendant's  chain 
of  stores  for  one  year  at  a  compensation  of  twenty  per  cent  of 
the  net  profits,  obtained  by  deducting  the  total  debits  from  the 
total  credits,  certain  discounts  to  which  defendant  would  have 
been  entitled  had  it  paid  for  goods  within  certain  times,  can  not 
be  considered  as  a  part  of  the  total  credits  in  determining  the 
amount  due  plaintiff,  in  the  absence  of  evidence  to  show  that  the 
payments  were  so  made  or  that  the  discounts  were  so  received, 
p.  244. 

SL  PsncciPAi.  Ain>  Agent. — Contract  of  Employment. — Amount  of 
Compensation^ — Debits  and  Credits. — Under  a  contract  whereby 
plaintiff  was  employed  as  manager  of  one  of  defendant's  chain 
of  stores  for  one  year  at  a  compensation  of  twenty  per  cent  of 
t3ie  net  profits,  obtained  by  deducting  the  total  debits  from  the 
total  credits,  defendant  was  entitled  to  have  one-sixth  of  a  $3,000 
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bonus  paid  by  defendant  to  a  previous  tenant  for  a  six-year  lease 
on  the  premises  occupied  by  it,  as  well  as  a  proportionate  part 
of  Its  general  office  expense,  included  as  debits,  in  determining 
the  amount  of  compensation  due  plaintiff,  p.  244. 
8.  Appeal. — Review. — Presumptions  in  Support  of  Verdict. — ^In  an 
action  by  the  manager  of  one  of  defendant's  chain  of  stores  to 
recover  his  compensation  under  a  contract  providing  that  he 
should  be  paid  twenty  per  cent  of  the  net  profits,  where  there  was 
evidence  to  warrant  the  Jury  in  excluding  certain  commission 
charges,  and  in  deducting  certain  profits,  in  arriving  at  the  sum 
total  of  expenses  of  defendants  general  office,  the  court  on  appeal 
will  assume,  in  so  far  as  It  Is  necessary  in  order  that  the  verdict 
may  be  sustained,  that  such  items  were  so  excluded  and  deducted, 
p.  246. 

4.  IinxBEST. — Recovery  on  Contract. — Delay  in  Payment, — ^Where 
there  has  been  long  and  unreasonable  delay  in  the  payment  of 
compensation  due  for  services  rendered  under  a  contract.  Interest 
may  be  added  thereto  at  the  rate  of  six  per  cent  per  annum  from 
the  time  that  it  was  due.    p.  246. 

5.  Interest. — Jury  Question, — Unreasonable  Delay  in  Payment  of 
Debt — The  determination  of  what  constitutes  unreasonable  and 
vexatious  delay  in  the  payment  of  a  debt,  so  as  to  entitle  plaintiff 
to  interest,  depends  to  some  extent  upon  the  circumstances  of 
the  particular  case,  and  is  generally  a  question  of  fact  for  the 
Jury.    p.  247. 

6.  Intebest. — Unreasonable  Delay, — Evidence, — In  an  action  for 
compensation  for  services  under  a  contract  providing  that  plain- 
tiff was  to  have  twenty  per  cent  of  the  net  profits  of  his  em- 
ployer's business  for  the  year,  where  there  was  evidence  showing 
that  plaintiff  made  frequent  requests  for  a  statement  of  the  busi- 
ness, which  defendant  failed  to  furnish,  and  that  defendant  short- 
ly before  the  action  was  commenced  denied  that  anything  was 
due  plaintiff,  an  instruction  authorizing  the  Jury  to  award  in- 
terest, if  it  found  that  there  was  unreasonable  delay  in  the  pay- 
ment of  any  amount  due,  was  warranted,    p.  247. 

7.  WoBK  AND  Labor. — Action  on  Quantum  Meruit, — Recovery  of 
Interest. — In  an  employe's  action  to  recover  compensation  for 
services  rendered  in  the  management  of  a  store,  the  fact  that  the 
action  was  in  part  based  on  the  quantum  meruit  did  not  exclude 
his  right  to  recover  interest  on  the  amount  found  due.    p.  247. 

From  Laporte  Circuit  Court ;  James  F.  Galldher,  Judge. 

Action  by  Fred  E.  Earles  against  the  Independent  Five 
and  Ten  Cent  Stores  of  New  York.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 


MAY  TERM,  1914,  243 

IndepeodeDt,  etc.,  Stores  v.  Earles — 57  Ind.  App.  241. 

Andrew  Anderson,  Samuel  Parker,  WUl  O.  Crabill  and 
8.  J.  Crumpacker,  for  appellant. 
Slick  (£*  Slick,  for  appellee. 

Caldwell,  J. — Appellant  was  the  owner  and  proprietor 
of  a  number  of  stores,  including  one  located  at  South  Bend, 
all  of  which  were  under  the  supervision  of  appellant's  New 
York  office.  Api)ellee  brought  this  action  to  recover  com- 
pensation for  his  services  as  manager  of  the  South  Bend 
store,  from  April  1,  1909,  to  February  7,  1911.  The  first, 
seeond  and  fourth  paragraphs  of  complaint  declare  on  a 
written  contract.  The  third  paragraph  is  based  on  the 
grnnium  meruit.  By  the  first  and  fourth  paragraphs,  ap- 
peDee  seeks  recovery  for  1910;  by  the  second,  for  1909, 
after  April  1,  and  by  the  third  paragraph  for  the  entire 
period  from  April  1, 1909,  to  February  7,  1911.  Said  writ- 
ten contract  is  to  the  effect  that  thereby  appellant  employed 
appellee  as  manager  of  the  South  Bend  enterprise,  for  the 
term  of  one  year,  commencing  January  1, 1910,  the  measure 
of  his  compensation  to  be  twenty  per  cent  of  the  net  prof- 
its of  said  store,  guaranteed  by  appellant  not  to  be  less  than 
$1,200  per  year,  payable  at  the  close  of  the  fiscal  year,  of 
which  appellant  was  authorized  to  draw  $18  per  week  as  liv- 
ing expenses.  Appellant  answered  each  paragraph  of  com- 
plaint by  general  denial  and  plea  of  payment.  In  addition, 
appellant,  in  answer  to  the  third  paragraph,  set  up  the  writ- 
ten contract,  with  appropriate  averments,  and  alleged  also 
that  appellee's  share  of  the  net  profits  for  the  entire  period, 
measured  by  said  twenty  per  cent,  amounted  to  $1,556.34; 
that  he  had  been  paid  $936,  and  that  there  was  due  him 
$620.34  and  no  more. 

A  trial  by  jury  resulted  in  a  general  verdict  for  appellee, 
returned  on  December  19,  1911,  in  the  sum  of  $1,262.50, 
for  which  judgment  was  entered.  The  questions  presented 
arise  under  appellant's  motion  for  a  new  trial.  It  is  urged 
that  certain  items  not  shown  by  the  evidence,  were  evidently 
accepted  by  the  jury  in  appellee's  favor,  while  others  tend- 
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ing  to  reduce  appellee's  claim  were  apparently  rejected  by 
the  jury,  although  proven  by  uncontradicted  evidence,  and 
that  as  a  consequence,  the  amount  of  the  verdict  and  judg- 
ment is  too  large. 

It  is  conceded  that  appellee  had  been  fully  paid  for  his 
services  performed  in  the  year  1909.  It  is  conceded  also 
that  for  services  performed  in  the  year  1911,  appellee  is 
entitled  to  recover  on  the  quantum  meruit,  and  that  the  evi- 
dence showed  the  value  of  his  services  performed  in  said 
year  up  to  February  7,  when  he  terminated  his  employ- 
ment, to  be  $50  per  week,  or  a  total  of  approximately  $275. 

The  real  controversy  then  is  respecting  the  recovery  for 

services  performed  in  1910.    It  is  conceded  that  for  that 

year,    the    written    contract    controls.    The    parties 

1.  agree  that  for  said  year  the  net  profits  of  the  store 
are  obtained  by  deducting  the  tot^l  debits  from  the 

total  credits.  There  was  evidence  that  the  total  credits  for 
the  year  amounted  to  $85,564.93  and  the  total  debits  to 
$72,406.70,  and  the  consequent  net  profits  to  $13,158.23. 
Appellant  contends,  however,  that  certain  discounts  in  the 
sum  of  $979.11,  to  which  appellant  would  have  been  entitled 
had  it  made  payment  within  certain  times  for  goods  pur- 
chased by  it,  enter  into  the  total  credits,  but  that  the  evi- 
dence failed  to  show  that  payment  was  so  made,  or  that  the 
discounts  were  so  received.  Appellant  is  correct  in  such 
contention.    Appellant  argues  also  that  in  addition 

2.  to  a  certain  specified  rental  for  the  storeroom  occu- 
pied by  it  at  South  Bend,  the  uncontradicted  evi- 
dence showed  that  by  the  rental  contract,  it  was  required  to 
pay  and  did  pay  a  previous  tenant  a  bonus  of  $3,000  for  a 
six-year  lease,  and  that  $500  of  said  sum  should  be  charged 
as  expense  as  against  the  year  1910,  and  that  this  sum  is  not 
included  in  the  total  debit  for  1910.  Appellant  is  correct 
also  in  this  contention.  The  evidence  showed  without  con- 
tradiction that  appellant  maintained  at  New  York  an  office 
and  wareroom,  the  whole  business  transacted  in  which,  per 
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tained  to  the  management  of  the  chain  of  stores.  Each  of 
the  stores  reported  periodically  to  the  office,  and  the  book- 
keeping for  the  most  part  was  performed  there.  Requisi- 
tions for  goods  were  made  on  the  office,  and  from  it  goods 
were  ordered  or  distributed  to  the  various  stores.  Connected 
with  the  office  was  a  general  manager  of  all  the  stores,  and 
a  purchasing  agent  who  attended  to  the  purchasing  of  the 
goods  so  distributed.  Appellant  contends  that  the  expense 
of  maintaining  the  central  office  should  be  appo(rtioned 
among  all  the  stores.  At  the  time  when  appellee  so  entered 
appellant's  employ,  and  when  he  made  the  contract,  he  was 
fully  informed  respecting  the  manner  in  which  the  business 
was  conducted.  We  agree  with  appellant  that  the  expenses 
should  be  so  apportioned.  On  the  assumption  that  they 
should  be  so  apportioned,  the  parties  agree  that  there  should 
be  assigned  to  the  South  Bend  store  such  a  percentage  of 
the  total  expense  of  said  office  as  the  sales  of  the  store  are 
of  the  sales  of  the  entire  chain  of  stores  for  the  year  1910. 
There  was  evidence  that  the  total  expense  of  conducting  the 
New  York  office  for  the  year  amounted  to  $25,799.19.  It  is 
conceded  that  certain  interest  charges  included  in  the  sum, 
a«d  amounting  to  $803.57  were  properly  excluded  by  the 
trial  court.  The  evidence  showed  that  certain  commission 
charges  in  the  respective  sums  of  $491.80,  $724.50  and 
$297.24  were  included  in  the  total  expense,  but  the  evidence 
is  not  clear  that  the  commissions  were  paid  on  account  of 
business  transacted  in  1910.  It  is  conceded  also  that  cer- 
tain profits  in  the  sum  of  $4,488.89  were  realized  by  the 
New  York  office  for  the  year,  and  that  the  profits  were  not 
taken  into  account  in  estimating  the  business  of  the  year. 
Appellee  contends  that  the  commission  charges  and  the  prof- 
its should  be  excluded  from  the  total  expense.  Appellant 
contends,  however,  that  the  item  of  profits  should  not  be  de- 
ducted, for  the  reason  that  in  taking  the  account  of  the  New 
York  office,  nothing  was  allowed  for  depreciation  in  the 
value  of  the  fixtures  of  the  various  stores.    Considering  the 
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situation  as  a  whole,  there  was  evidence  from  which 

3,  the  jury  would  have  been  warranted  in  excluding  the 
commission  charges,  and  also  in  deducting  the  prof- 
its in  arriving  at  the  sum  total  of  the  New  York  office  ex- 
penses, and  to  the  extent  that  it  is  necessary  in  order  that  the 
verdict  may  be  sustained,  we  are  bound  to  assiune  that  it  did 
so.  Restating  the  New  York  expense  account,  as  herein  in- 
dicated, its  total  is  $18,993.19.  The  total  sales  of  the  chain 
of  stores  for  1910  were  $614,266.44.  The  total  sales  of  the 
South  Bend  store  amounted  to  $69,067.82.  Under  the  rule 
above  announced,  $2,135.57  of  the  New  York  office  expense 
must  be  assigned  to  the  South  Bend  store.  Restating  the 
total  credits  and  debits  of  the  store  for  1910,  as  herein  in- 
dicated, the  total  of  the  former  is  $84,585.82  and  of  the  latter 
$75,042.27,  the  net  profits  being  $9,543.55.  Appellee's  com- 
pensation for  said  year,  under  said  contract,  is  measured  by 
twenty  per  cent  of  said  amount,  or  $1,908.71.  There  was 
evidence  then  from  which  the  jury  might  have  so  fixed  appel- 
lee's  compensation  for  1910.  Appellee  for  said  year  was  ad- 
vanced at  the  rate  of  $18  per  week,  or  a  total  of  $938.57, 
leaving  a  balance  due  for  1910  of  $970.14.  It  is  conceded 
that  there  was  due  him  for  services  i>erformed  in  1911,  less 
payments  made,  the  sum  of  $185.  The  extreme  amount  due 
him,  under  the  evidence,  exclusive  of  interest,  is  $1,155.14. 
Assuming  that  he  should  be  allowed  interest  from  the  com- 
mencement of  the  action,  the  verdict  should  have  been  not 
exceeding  $1,213.85.  Being  for  $1,262.50,  it  is  excessive  by 
$48.65. 

The  question  of  whether  appellee  was  entitled  to  recover 

interest  is  presented  by  a  certain  instruction  given  by  the 

court,  wherein  the  jury  was  charged  in  substance 

4.  to  add  interest  to  any  amount  due  the  appellee  at 
the  rate  of  six  per  cent  per  annum  from  the  time 

said  amount  was  due,  providing  the  jury  should  find  there 
had  been  long  and  unreasonable  delay  in  the  payment  there- 
of.   Abstractly  considered,  the  instruction  is  correct.    Mar- 
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sUUer  V.  Crapp  (1878),  62  Ind.  359.    Against  that  instruc- 
tkm  it  is  urged  that  there  was  no  evidence  of  long  or  un- 
reasonable delay  in  making  payment.    In  determin- 

5.  ing  what  constitutes  unreasonable  and  vexatious 
delay  in  the  payment  of  a  debt  each  case  must  neces- 
sarily depend  to  some  extent  upon  its  own  circumstances. 
22  Cyc  1499.  Ordinarily,  therefore,  the  question  of  whether 
there  has  been  such  unreasonable  delay  in  pa3rment  is  one 
of  fact  for  the  jury.    Rogers  v.  West  (1857),  9  Ind.  400. 

There  was  evidence  that  appellee  made  frequent  re- 

6.  quests  for  a  statement  from  the  New  York  office  of 
the  business  transacted  in  1910,  to  be  used  as  a  basis 

of  estimating  the  net  profits,  and  evidence  also  that  the 
statement  was  not  furnished.  In  addition  there  was  enough 
m  the  testimony  of  appellant's  local  cashier  to  justify  the 
jury  in  believing  that  on  one  occasion  shortly  before  the 
action  was  commenced,  when  appellee  requested  appellant's 
general  manager  to  furnish  such  a  statement,  such  general 
manager  denied  that  appellant  was  indebted  to  appellee. 
The  evidence  warranted  the  giving  of  such  instruction. 

Further  objection  is  made  to  the  instruction  to  the  effect 

that  appellee's  claim  for  services  performed  in  1911,  being 

measured  by  the  quantum  meruit  was  unliquidated, 

7.  and  the  argument  is  made  that  interest  is  not  re- 
coverable upon  imliquidated  debts.    The  fact  that 

the  action  was  in  part  based  on  the  quantum  meruit  is  not 
sufficient  to  exclude  the  right  to  recover  interest.  New  York, 
etc.,  R.  Co.  V.  Roper  (1911),  176  Ind.  497,  96  N.  E.  468,  36 
L.  R.  A.  (N.  S.)  952;  Fell  v.  Union  Pac.  R.  Co.  (1907),  28 
L.  R.  A.  (N.  S.)  1,  note. 

The  action  of  the  court  respecting  certain  other  instruc- 
tions is  criticized,  but  in  our  judgment,  there  was  no  sub- 
stantial error  in  the  giving  or  refusing  of  said  instructions. 
In  our  opinion,  the  ends  of  justice  will  be  most  nearly  accom- 
plished by  treating  the  claim  sued  on  as  due  at  the  com- 
mencement of  the  action,  and  allowing  appellee  interest  on 
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the  sum,  which,  under  the  view  of  the  evidence  most  favor- 
able to  him,  was  at  that  time  due  him,  and  by  permitting 
him  at  his  election  to  remit  from  the  sum  the  excess  as  here- 
inbefore indicated. 

It  is,  therefore,  ordered  that  if  within  twenty  days,  appel- 
lee shall  file  in  this  court  a  remittitur  in  the  sum  of  $48.65, 
to  be  effective  as  of  the  date  of  the  judgment  below,  the 
judgment  will  be  affirmed  for  the  residue,  in  the  sum  of 
$1,213.85;  otherwise,  the  judgment  will  be  reversed,  with 
instructions  to  sustain  the  motion  for  a  new  trial ;  in  either 
case,  costs  against  the  appellee. 

Per  Cubiam. — Since  the  decision  of  this  case  by  this  court, 
and  within  the  time  fixed  in  the  opinion  handed  down 
November  19,  1914,  conditionally  affirming  the  judgment 
of  the  lower  court,  it  has  been  made  to  appear  to  the  satis- 
faction of  this  court  that  the  condition  on  which  said  judg- 
ment was  to  be  affirmed,  to  wit.,  that  appellee  should  file 
in  this  court  a  remittitur  in  the  sum  of  $48.65,  to  be  effective 
as  of  the  date  of  the  judgment  below,  has  been  fully  com- 
plied with.  It  is,  therefore,  ordered  that  the  mandate  here- 
tofore made  and  entered  by  this  court  in  said  cause  be,  and 
the  same  is  hereby  modified  in  that  the  judgment  of  the 
court  below  in  the  sum  of  $1,213.85  is  now  unconditionally 
affirmed,  with  the  costs  against  appellee. 

Note. — Reported  in  106  N.  E.  730.  As  to  quantum  meruit  under 
special  contracts,  see  19  Am.  Dec.  272.  See,  also,  under  (1,  2) 
31  Cyc.  1521;  Agency  2  C.  J.  §446;  (3)  3  Cyc.  313;  (4)  22  Cyc. 
14»8;  (5)  22  Cyc.  1579;  (6)  22  Cyc.  1581;  (7)  40  Cya  2851. 
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Stewart  v.  Swartz. 

[Na  8,441.    Filed  November  20,  1914.] 

L  Pabent  aih)  Child.  —  Torts  of  Child.  —  Lial)ility  of  Parent  — 
Knowledge  of  Fact. — ^Where  minor  children  who  were  under  the 
custody  and  control  of  their  father,  stretched  a  rope  across  a 
public  highway  with  his  knowledge  and  consent  to  be  used  as 
a  swing,  he  was  liable  to  a  traveler  who  rode  a  bicycle  against 
such  rope  and  was  thereby  thrown  to  the  ground  and  injured, 
but  his  liability  was  upon  the  ground  of  his  own  negligence  in 
permitting  the  children  to  do  an  act  to  the  damage  of  the  plain- 
tiff, rather  than  upon  the  ground  that  the  relation  of  parent  and 
child  existed,    p.  250. 

2L  Highways.  —  Adverse  User.  —  Consent  of  Adjoining  Owner. — 
Under  17663  Bums  1914,  Acts  1905  p.  621,  twenty  years*  con- 
tinuous use  by  the  general  public  will  make  a  road  a  highway, 
regardless  of  whether  such  use  is  with  the  consent  or  over 
the  objection  of  the  adjoining  landowner,  or  whether  such  owner 
intended  to  dedicate  it  to  the  public  as  a  highway,    p.  252. 

3.  Highways. — Existence. — Extent  of  Use. — Failure  of  Officials  to 
Improve. — ^A  way  may  be  a  public  highway,  although  it  is  not  of 
great  length  and  terminates  on  private  property,  and  its  status 
as  a  public  highway  is  affected  neither  by  the  fact  that  it  is 
nrely  used,  nor  by  the  failure  of  the  highway  officials  to  work 
or  Improve  it.    p.  252. 

4.  Highways. — Existence. — Evidence. — In  an  action  for  injuries 
caused  by  coming  in  contact  with  a  rope  that  had  been  stretched 
across  a  way  by  defendant's  minor  children,  where  there  was 
evidence  from  which  the  jury  could  have  found  either  that  the 
way  was  a  public  highway,  or  that  it  was  not,  the  evidence  was 
sufficient  to  support  a  verdict  for  plaintiff  as  against  defendant's 
contention  that  it  was  merely  a  private  way.    p.  252. 

5.  Appeai.. — Review. — Instructions. — Determination  of  Damages. — 
Where  facts  are  allowed  to  go  in  evidence  which  furnish  an  in- 
correct basis  for  the  assessment  of  damages,  an  instruction  which 
directs  the  Jury  to  determine  the  amount  of  recovery  from  all 
the  facts  or  from  all  the  evidence  is  erroneous;  so  that  in  a 
personal  injury  case,  where  evidence  was  admitted  showing  that 
plaintiff  was  deaf  and  dumb,  that  his  mother  was  a  widow  liv- 
ing on  rented  property,  that  defendant  owned  a  farm,  that  he 
had  known  of  the  condition  which  produced  the  injury  for  more 
than  two  weeks  prior  thereto*  that  he  had  failed  to  call  on 
plaintiff  or  his  mother  after  the  injury,  and  that  he  had  not 
given  them  any  money,  such  an  instruction  constituted  reversible 
error  in  the  absence  of  an  affirmative  showing  that  it  was  harm- 
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less,  although  the  amount  of  the  verdict  was  such  that,  in  the 
absence  of  such  Instruction,  the  court  could  not  have  said  that  it 
was  excessive,  p.  253. 
6.  Appeal. — Revieto. — Refusal  of  Instructions. — ^In  an  action  for 
personal  Injuries  caused  by  coming  in  contact  with  a  rope 
stretched  across  a  way,  where  the  question  of  whether  such  way 
was  a  public  highway  was  Involved,  a  requested  instruction  that 
a  place  used  by  the  public  over  which  to  travel  at  will,  but  by 
the  mere  license  or  permission  of  the  owner  of  the  land  for  his 
own  convenience  or  the  convenience  and  accommodation  of  others, 
is  not  a  public  highway,  etc.,  was  properly  refused,  since  it  was 
erroneous  In  failing  to  include  any  limitation  upon  the  indiscrim- 
inate use  of  the  way  by  the  public    p.  255. 

Prom  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  by  Clifford  Swartz  against  Seymour  R.  Stewart. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed, 

Adney  £  Horndday  and  Ira  M,  Sharp,  for  appellant. 
Kent  dk  Ryan  and  A.  J,  Shelby,  for  api>ellee. 

Ibach,  p.  J. — ^This  was  an  action  to  recover  damages  for 
a  personal  injury  which  appellee  sustained  by  running  into 
a  rope  which  the  minor  children  of  appellant  had  stretched 
over  what  was  alleged  to  be  a  public  highway.  Appellee 
recovered  $600.  The  only  error  assigned  is  the  overruling 
of  appellant's  motion  for  a  new  trial. 

Appellant  first  contends  that  a  father  is  not  liable  for  the 

torts  of  his  minor  child  unless  at  the  time  of  the  commission 

of  the  tort,  the  child  is  the  agent  or  servant  of  the 

1.  father  and  engaged  in  doing  the  father's  business, 
and  that  the  evidence  does  not  show  any  such  liability. 
While  a  rule  similar  to  that  contended  for  by  appellant  has 
been  announced  in  some  cases,  we  are  convinced  that  it  does 
not  apply  here.  The  second  paragraph  of  complaint,  on 
which  the  recovery  was  based,  is  upon  the  theory  that  two 
minor  children  of  appellant  who  were  under  his  care,  custody 
and  control,  stretched  a  rope  across  a  public  highway  at  the 
height  of  about  three  and  one-half  feet  from  the  ground,  with 
the  knowledge  and  consent  of  appellant,  and  appellee,  rid- 
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ing  a  bicycle  along  said  highway,  ran  against  the  rope  and 
was  thrown  to  the  ground,  thus  receiving  a  broken  collar 
bone  and  being  otherwise  injured.  In  such  case  as  that 
made  out  by  the  complaint  a  parent  is  liable  for  the  acts  of 
his  minor  children,  rather  on  the  ground  of  his  own  negli- 
gence in  permitting  those  under  his  care,  custody  and  con- 
trol to  do  an  act  to  the  damage  of  the  plaintiff,  than  on 
the  ground  that  the  relation  of  parent  and  child  exists.  29 
Cyc  1666;  Thibodeau  v.  Chef  (1911),  24  Ont.  L.  K.  214; 
Ann.  Cas.  1912  A  582,  and  note;  Doran  v.  Thomsen  (1908), 
76  N.  J.  L.  754,  71  Atl.  296,  19  L.  K.  A.  (N.  S.)  335,  131 
Am.  St.  677.  The  evidence  showed  that  the  two  minor  chil- 
dren of  appellant  were  under  his  care  and  control,  and  that 
he  knew  the  rope  was  stretched  across  the  path  by  them 
and  used  as  a  swing  for  several  days  before  the  accident,  so 
that  he  must  be  held  to  have  impliedly  consented  to,  or  ac- 
q[niesced  in,  its  being  there.  Thus  the  liability  of  appellant 
for  his  children's  act  is  fully  shown. 

The  only  conflict  in  the  evidence  is  as  to  whether  the  place 
across  which  the  rope  was  stretched  was  a  public  highway. 
The  evidence  showed  what  was  called  a  street  in  the  unin- 
corporated town  of  "Whitestown,  extending  south  from  an 
east  and  west  gravel  road  to  an  east  and  west  alley  just 
north  of  apx>ellant's  house.  There  was  an  open  space  to 
the  south  of  the  alley,  about  sixty  feet  long  by  twenty-five 
wide,  an  apparent  continuation  of  said  street,  terminating 
at  a  railroad  right  of  way,  and  the  rope  was  stretched  be- 
tween two  trees  across  a  portion  of  this  space.  There  was 
evidence  to  show  that  this  space  had  been  used  by  the  public 
generally  as  a  way  for  sixty  years,  that  it  had  formerly 
been  used  more  than  now,  but  was  yet  used  occasionally  by 
any  one  who  wanted  to  go  through  there  with  a  vehicle,  and 
persons  sometimes  traveled  through  it  and  down  the  railroad 
right  of  way.  There  was  other  evidence  tending  to  show 
that  the  way  was  originally  private,  established  by  the  owner 
of  the  land  to  allow  access  to  his  sawmill  situated  across  the 
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railroad  track,  that  the  use  of  it  was  permissive,  that  after 
the  removal  of  the  sawmill  it  had  been  abandoned  except  as 
to  a  footpath  used  mostly  by  appellant,  and  a  few  neighbors, 
that  it  was  overgrown  with  grass  except  for  the  footpath, 
with  no  appearance  of  wheelmarks,  and  that  a  telegraph  pole 
prevented  access  to  the  railroad  right  of  way  with  a  vehicle, 
and  that  the  way  was  merely  private. 

However,  under  our  statutes,  it  is  twenty  years*  continu- 
ous use  by  the  general  public  which  makes  a  road  a  highway, 
and  it  is  immaterial  whether  the  use  is  with  the  con- 

2.  sent  or  over  the  objection  of  the  adjoining  land- 
owner, or  whether  such  owner  intended  to  dedicate 

it  to  the  public  as  a  highway.  §7663  Bums  1914,  Acts  1905 
p.  521.  Pitser  v.  McCreery  (1909),  172  Ind.  663,  88  N.  E. 
303,  89  N.  E.  317;  Strong  v.  Makeever  (1885),  102  Ind.  578, 
584,  587,  1  N.  E.  502,  4  N.  E.  11 ;  Southern  Ind.  B.  Co.  v. 
Norman  (1905),  165  Ind.  126,  130,  74  N.  E.  896.    A 

3.  way  may  be  a  public  highway,  though  it  is  not  of 
great  length,  and  terminates  on  private  properly. 

Nichols  V.  State  (1883),  89  Ind.  298.  A  road  is  none  the  less 
a  highway  though  rarely  used,  if  used  by  those  who  desire 
to  go  that  way.  Louisville,  etc.,  B.  Co.  v.  Etzler  (1891),  3 
Ind.  App.  562,  30  N.  E.  32;  SmaU  v.  Binford  (1908),  41 
Ind.  App.  440,  83  N.  E.  507,  84  N.  E.  19.  The  fact  that  the 
highway  officials  have  not  worked  or  improved  the  road  does 
not  change  its  status.  Cheek  v.  City  of  Aurora  (1883),  92 
Ind.  107,  114;  City  of  Lawrenceburg  v.  Wesler  (1894),  10 
Ind.  App.  153, 37  N.  E.  956.    There  was  evidence  from 

4.  which  the  jury  could  have  found  that  the  way  across 
which  the  rope  was  stretched  was  not  a  highway,  there 

was  also  evidence  from  which  it,  under  the  above  authorities 
could  have  found  that  it  was  a  highway.  The  evidence  was 
sufficient  to  sustain  a  verdict  for  appellee. 

Appellant  has  objected  to  the  giving  and  refusing  to  give 
certain  instructions,  but  we  find  no  error  except  in  the  giv- 
ing of  No.  6,  upon  the  request  of  appellee,  relating  to  the 


MAY  TERM,  1914.  253 

Stewart  v,  Swartz — 57  Ind.  App.  249. 

measure  of  damages,  and  the  only  instruction  on  this 
5.    subject,  which  is  in  the  following  words:    ''In  case 

you  find  for  the  plaintiflf,  it  will  then  be  your  duty  to 
assess  his  damages.  The  plaintiff,  in  case  you  find  for  him, 
is  entitled  to  such  damages  as  will  fully  compensate  him  for 
the  injury  you  may  find  he  has  received.  In  determining 
the  amount  of  damages  you  may  take  into  consideration  the 
nature  and  the  extent  of  the  injury,  if  any,  and  if  you  find 
his  injuries  are  permanent,  then  that  fact  may  be  considered 
by  you.  Yon  may  also  take  into  consideration  his  pain  and 
suffering,  both  of  body  and  mind,  if  any,  as  the  same  may 
be  shown  by  the  evidence,  his  loss  of  time,  if  any,  his  less- 
ened ability  to  earn  money,  if  the  same  has  been  proven, 
and  as  shown  by  the  evidence,  and  from  a  full  and  fair 
consideration  of  all  the  facts  in  evidence  before  you,  in  case 
yon  find  for  the  plaintiff,  award  him  such  damages  as  will 
fnlly  compensate  him  for  the  injury  received,  not  exceeding 
the  amount  demanded  in  the  complaint." 

The  serious  objection  to  the  instruction  is  that  it  directs 
the  jury  to  take  into  consideration  *'all  the  facts  in  evidence 
before"  it,  in  awarding  damages,  whether  such  facts  had 
any  legitimate  bearing  on  the  question  of  damages  or  not. 
Sueh  an  instruction  has  been  held  erroneous  and  reversible 
error  in  the  following  cases:  City  of  Delphi  v.  Lowery 
(1881),  74  Ind.  520,  39  Am.  Kep.  98;  Broadstreet  v.  Hall 
(1904),  32  Ind.  App.  122,  69  N.  E.  415;  Monongahela  River, 
etc,  Co.  V.  Hardsaw  (1907),  169  Ind.  147, 151,  81  N.  E.  492 ; 
Knoefel  v.  Atkins  (1907),  40  Ind.  App.  428,  81  N.  E.  600. 
The  rule  deducible  from  these  cases  is  that  where  facts  are 
aflowed  to  go  in  evidence  which  furnish  an  incorrect  basis  for 
the  assessment  of  damages,  an  instruction  which  directs  the 
jury  to  determine  from  all  the  facts,  or  all  the  evidence,  the 
amount  of  recovery,  is  erroneous.  Here  it  was  in  evidence 
that  plaintiff  was  deaf  and  dumb,  that  his  mother  was  a 
widow  living  on  rented  property  and  the  implication  was 
sought  to  be  brought  out  that  plaintiff  was  his  mother's  only 
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support.  It  was  also  in  evidence  that  appellant  owned  a 
farm,  that  he  had  allowed  the  rope  to  remain  in  the  path 
two  weeks  or  more,  that  he  had  not  gone  to  see  appellee  or 
his  mother  after  the  accident^  and  had  not  given  them  any 
money .^  These  were  facts  in  evidence  not  proper  to  be  con- 
sidered in  estimating  damages,  and  therefore,  under  the  au- 
thorities above  cited,  we  must  hold  the  instruction  erroneous. 

However,  appellee  urges  that  the  amount  of  recovery  is 
such  that  the  giving  of  this  instruction  could  not  in  any 
event  be  reversible  error,  and  cites  cases  where  amounts 
larger  than  $600  have  been  allowed  for  a  broken  collar  bone. 
He  cites  Pittshurgh,  etc.,  B.  Co.  v.  Sudhoff  (1910),  173  IncL 
314,  331,  90  N.  E.  467,  to  support  his  argument  that  the 
error  is  not  reversible.  In  the  present  case  the  evidence 
showed  that  appellee  earned  from  $1.50  to  $1.75  per  day, 
that  he  lost  two  months  from  work,  that  his  doctor  bill  was 
$35,  and  that  there  was  a  i>ossibility  that  such  injuries  to 
a  collar  bone  might  affect  one  suffering  them,  to  some  extent^ 
for  a  considerable  period  of  time,  and  appellee  testified  that 
at  the  time  of  the  trial,  seven  months  after  the  accident,  he* 
suffered  some  pain.  Were  the  instruction  as  to  the  measure 
of  damages  correct,  perhaps  we  could  not  say  that  the  re- 
covery was  excessive  under  the  evidence,  but  considering  all 
of  the  evidence  which  was  admitted,  we  can  not  say  that 
it  affirmatively  appears  that  the  giving  of  the  erroneous 
instruction  did  not  influence  the  jury.  Were  it  not  for  the 
facts  which  were  allowed  to  go  before  the  jury  which  would 
very  naturally  tend  to  increase  the  amount  of  damages  al- 
lowed by  reason  of  prejudice  or  pity,  we  would  hold  the 
instruction  harmless,  but  in  view  of  such  evidence,  and  the 
holdings  of  our  courts  on  similar  questions,  we  are  forced 
to  conclude  that  the  giving  of  instruction  No.  6  was  reversi- 
ble error. 

Appellant  also  urges  that  the  court  erred  in  refusing  to 
give  the  following  instruction  at  his  request:  **A  place 
used  by  the  public  over  which  to  travel  at  will,  but  is  so 
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used  by  the  mere  license  or  permission  of  the  owner 
6.  of  the  land  for  his  own  convenience  or  the  con- 
venience and  accommodation  of  others^  will  not  be  suf - 
fident  to  constitute  such  place  a  public  highway,  no  matter 
how  long  such  permissive  use  of  such  lands  may  be  con- 
tinued. So,  if  you  find  from  a  fair  preponderance  of  the  evi- 
dence in  this  cause  that  said  way  was  originally  opened  by 
flie  owner  thereof  upon  lands  then  owned  by  him  for  his  own 
private  convenience  as  a  means  of  access  to  a  certain  sawmill 
then  owned  by  him  and  that  after  said  sawmill  was  removed 
that  said  way  was  closed  up  at  the  south  end  thereof  and  was 
not  thereafter  used  generally  by  the  public,  then  I  instruct 
yon  that  such  use  of  said  way  by  and  with  the  consent  of 
the  owner  thereof  would  not  constitute  the  same  a  public 
highway."  Appellant  cites  Shellhouse  v.  State  (1887),  110 
bd.  509,  11  N.  E.  484 ;  and  Baltimore,  etc.,  R.  Co.  v.  City 
of  Seymour  (1900),  154  Ind.  17,  55  N.  E.  953,  in  support 
of  this  instruction.  But  when  these  decisions  are  consid- 
ered together  with  those  above  cited,  we  do  not  think  that 
this  instruction  in  its  present  form  is  a  correct  statement  of 
the  law.  Under  our  statute,  and  the  decisions  interpreting 
it,  if  the  public  generally  has  used  a  road  as  a  way  continu- 
ously for  twenty  years  it  matters  not  that  such  use  was 
merely  by  the  license  or  permission  of  the  owner.  If  such 
way  is  used  merely  by  persons  who  have  business  with  the 
owner,  or  merely  by  such  persons  as  are  permitted  by  him  to 
use  it  for  his  or  their  acconunodation,  such  user  will  not 
establish  a  highway,  but  if  he  permit  the  public  indiscrim- 
inately to  use  the  way,  twenty  years  of  such  use  establishes  a 
highway.  The  instruction  above  makes  no  limitation  upon  the 
indiscriminate  use  of  the  way  by  the  public,  but  states  that 
if  the  public  is  allowed  to  travel  over  it  at  will,  but  by  the 
pemussion  or  license  of  the  owner,  such  user  will  not  con- 
stitute  it  a  public  highway.  In  this  respect  the  instruction 
is  erroneous,  and  the  court  did  not  err  in  refusing  to  give  it. 
For  the  error  in  giving  the  erroneous  instruction  relative 
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to  the  measure  of  damages,  the  judgment  is  reversed,  and 
the  cause  remanded  for  new  trial. 

Note.— Reported  in  106  N.  E.  719.  As  to  the  liability  of  father 
for  acts  of  child,  see  50  Am.  Rep.  383.  For  the  parent's  liabUity 
for  the  torts  of  a  minor  child,  see  10  L.  R.  A.  (N.  S.)  933;  11  Ann. 
Cas.  367;  Ann.  Cas.  1912  A  585.  See,  also,  under  (1)  29  Cyc.  1665; 
(2)  37  Cyc.  25;  (3)  37  Cyc.  195,  197;  (4)  37  Cyc  43;  (5)  38  Cyc. 
1814;  (6)  38  Cyc.  1707. 


Michigan  Commercial  Insurance  Company  op 
Lansing,  Michigan,  v.  Wills. 

[No.  8,456.    Filed  NoTember  20,  1914.] 

1.  Tbial. — Findings. — Effect. — ^Where  the  facts  are  specially  found, 
a  faUure  to  find  a  fact  essential  to  plaintiff's  right  of  recovery  is 
equivalent  to  a  finding  against  the  existence  of  such  fact    p.  258. 

2.  INSUBANCE. — Theft  Insurance. — Liahility. — "JBoftftcry". — "Theft"*. 
— "Pilferage**, — Under  a  policy  of  insurance  on  an  automobile 
against  loss  or  damage  by  "theft,  robbery  or  pilferage",  plaintilT 
can  not  recover  on  a  finding  of  facts  showing  that  his  automobile 
was  wrongfully  taken  for  the  purpose  of  a  "joy-ride",  but  not 
disclosing  any  intention  to  steal  it,  since  an  intent  to  steal  is  a 
requisite  element  of  either  a  "theft",  "robbery"  or  •*pilferage",  and 
such  words  in  an  insurance  policy  are  to  be  given  their  ordinary 
significance,    p.  258. 

Prom  Clinton  Circuit  Court ;  LeRoy  B.  Nash,  Judge. 

Action  by  Herbert  F.  Wills  against  the  Michigan  Com- 
mercial Insurance  Company  of  Lansing,  Michigan.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.    Reversed. 

Robert  C.  HUlis,  Thomas  0.  Bradfield,  Harry  C.  Sheridan 
and  Earl  F.  Oruber,  for  appellant 
Joseph  P.  Oray,  for  appellee. 

HoTTEL;  J. — This  is  a  suit  by  appellee  against  appellant 
on  a  policy  of  insurance  by  which  appellee  ^s  automobile  was 
insured  against  ''loss  or  damage  in  excess  of  $25,  on  each 
occasion  of  theft,  robbery  or  pilferage  by  persons  other  than 
those  in  the  employment,  service  or  household  of  the  as- 
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8ure<L"  There  was  a  trial  by  the  court  and  a  special  find- 
ing on  which  the  court  stated  its  conclusion  in  appellee's 
favor  and  rendered  judgment  accordingly. 

An  exception  to  the  conclusion  of  law  presents  the  con- 
trolling question  relied  on  for  a  reversal  of  such  judgment. 
13ie  court  finds  among  other  facts  the  following  in  sub- 
stance: On  the day  of  July,  1910,  appellee's  auto- 
mobile was  insured  by  appellant  company.  A  copy  of  the 
policy  is  set  out  in  the  finding  and  contains  the  clause  quoted 
above.  Appellee  kept  his  car  in  Moore  &  Carter's  garage 
at  Logansport,  Indiana.  About  8  o'clock  in  the  evening  on 
said  day  one  John  Obenchain  in  company  vrith  other  boys 
took  said  automobile  out  of  said  garage  for  a  joy-ride  and 
ran  it  to  the  city  of  Peru,  Indiana,  and  when  at  a  point  about 
ax  miles  west  of  said  city  drove  it  into  a  fence  and  wrecked 
it,  and  abandoned  the  same  and  left  it  where  it  was  broken 
and  wrecked.  At  the  time  said  Obenchain  took  said  auto- 
mobile he  was  not  in  the  employment  of  the  plaintiff  or  any 
member  of  his  family  and  was  not  a  member  of  his  family 
or  bousehold  and  had  no  authority  or  the  permission  of  any 
(me  to  take  said  automobile,  but  took  it  for  his  own  use  and 
benefit,  and  for  the  purpose  of  a  joy-ride.  Said  Obenchain 
took  the  car  unlawfully  from  the  garage  and  at  the  time 
he  80  took  it  he  had  no  right  or  authority  to  take  it,  but  took 
it  without  the  permission  of  any  person  or  persons  having 
its  custody  or  care,  or  having  authority  to  give  him  permis- 
sion to  take  it.  He  took  it  for  the  purpose  of  using  it  for 
bis  own  use  and  benefit,  and  plaintiff  was  damaged  by  the 
wrongful  taking  and  conversion  of  said  automobile  and  the 
injury  thereto  by  said  Obenchain  in  the  sum  of  $226.50. 
Other  parts  of  such  finding  are  not  involved  in  the  consid- 
eration of  the  question  before  us  and  are  therefore  omitted. 
On  this  finding  of  facts  the  court  stated  as  its  conclusion  of 
law  "that  the  plaintiff  is  entitled  to  recover  of  and  from 
the  defendant  herein  the  sum  of  $226.50." 
Vol.  57—17 
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The  question  which  we  are  called  on  to  determine  is :    Do 

the  facts  found  by  the  court  authorize  the  conclusion  that 

appellee  suffered  a  loss  to  his  automobile  within  the 

1.  meaning  of  the  clause  of  such  policy  heretofore  tet 
outf  It  will  be  observed  that  the  court  makes  no 
express  finding  that  such  automobile  was  stolen  or 

2.  that  it  was  taken  with  intent  to  deprive  the  owner 
thereof.    An  absence  of  such  finding  is  a  finding 

against  the  appellee.  Mug  v.  Ostendorf  (1911),  49  Ind. 
App.  71,  96  N.  E.  780.  We  find  no  decisions  of  our  own 
State  where  this  precise  question  has  been  decided,  but  in 
a  recent  case  (Hartford  Fire  Ins.  Co.  v.  Wtmhish  [1913], 
12  Oa.  App.  712,  78  S.  E.  265),  a  policy  containing  a  clause 
almost  identical  with  the  one  here  involved  was  construed. 
After  quoting  the  general  rule  for  the  construction  of  con- 
tracts, and  several  definitions  of  the  words,  ''theft'*,  "rob- 
bery'', and  ** pilfering",  the  court  there  said:  "One  can 
not  be  convicted  of  either  theft,  robbery,  or  pilferage,  unless 
he  had  the  intent  to  steal.  And  we  know  of  no  authority 
for  giving  any  different  meaning  to  these  words  in  a  con- 
tract of  insurance  wherein  it  is  stipulated  that  the  company 
will  be  liable  for  loss  or  damage  to  an  automobile,  resulting 
from  *  theft,  robbery  or  pilferage'.  Under  this  contract,  if 
the  thief  carries  away  a  machine  with  intent  to  steal  it,  and 
it  is  never  recovered,  and  loss  occurs,  the  owner  may  recover 
the  full  value  of  the  automobile.  If  the  thief  be  appre- 
hended and  the  machine  recovered,  then  the  owner  is  en- 
titled to  recover  for  whatever  damage  has  been  done  the 
machine  if  it  exceeds  $25.  But  in  both  cases  it  must  appear 
that  the  person  taking  the  machine  intended  to  steal  it.  If 
he  had  the  animus  reveriendi,  he  is  not  guilty  of  theft,  or 
robbery,  or  pilferage,  even  though  he  took  the  machine  with- 
out the  owner's  consent."  Such  holding  is  fully  supported 
by  the  decisions  of  our  Supreme  Court.  Malone  v.  State 
(1907),  169  Ind.  72,  81  N.  E.  1099 ;  StillweU  v.  State  (1900), 
155  Ind.  552,  58  N.  E.  709;  Rohinson  v.  State  (1888),  113 
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Ind.  510,  16  N.  E.  184;  Umphrey  v.  State  (1878),  63  Ind. 
223;  Starch  v.  State  (1878),  63  Ind.  285,  30  Am.  Rep.  214. 
See,  also,  People  v.  Braum  (1894),  105  Cal.  66,  38  Pac.  518. 

The  facts  in  this  case  as  in  the  case  quoted  from  are  suffi- 
cient to  rebut  any  inferred  intent  that  might  be  included 
in  the  unlawful  taking.  Indeed,  in  this  case  the  finding, 
both  by  implication  from  the  affirmative  facts  found  and 
because  of  the  absence  of  an  express  finding  on  said  subject, 
is  in  effect  a  finding  against  appellee  on  said  essential  ele- 
ment of  his  right  of  recovery.  It  follows  that  the  conclusion 
of  law  stated  on  the  special  finding  of  facts  is  contrary  to 
law  and  that  the  judgment  should  be  reversed. 

Judgment  reversed. 

Note.— Reported  In  106  N.  E.  725.  As  to  Insurance  covering 
automobiles,  or  indemnifying  against  injury,  or  liability  for  injury, 
ctused  thereby,  see  44  L.  R.  A.  (N.  S.)  70;  51  L.  R.  A.  (N.  S.) 
583^  As  to  what  losses  the  insurer  is  liable  for,  see  86  Am.  St  862. 
See,  also,  under  (1)  38  Cyc.  1924. 


Reed  et  al.  v.  Adams  Steel  and  Wire  Works 

ET  AL. 

[Na  8^71.    Filed  November  24,  1914.] 

1.  GoirnucT& — Rights  of  Third  Per«on«.— Under  the  stipulation  in 
a  contract  for  the  construction  of  the  steel  work  and  cells  in  a 
jail,  that  the  board  of  county  commissioners  should  have  the  right 
to  require  the  contractor  to  employ  such  force  as  the  board  might 
regard  as  sufficient  to  complete  the  work  on  contract  time,  and 
to  direct  the  application  of  such  force  to  such  parts  of  the  work 
as  seemed  best,  and  that  all  materials  and  labor  "shall  be  fur- 
nished at  such  time  as  may  be  for  the  best  interest  of  all  con- 
tractors concerned,  to  the  end  that  the  combined  work  of  all  may 
be  all  fully  completed  on  contract  time",  the  board  was  not 
obligated  to  see  that  the  contractor  performed  in  such  time  as 
not  to  delay  plaintiffs  who  had  the  contract  for  the  erection  of 
the  building,  excepting  the  steel  work  and  cells,  but  such  pro- 
visions were  solely  for  the  protection  of  the  interests  of  the 
county,  and  conferred  no  rights  upon  plaintiffd  on  which  they 
could  predicate  an  action  for  damages  by  being  delayed  in  the 
completion  of  their  contract,    pp.  262, 266. 
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2.  CoNTEACTS. — Rights  of  Third  Per»on»j—Tbe  E^Usb  conui 
law,  under  whtch  od\j  tbe  parties  to  a  contract  coold  base 
action  tbereoD,  aod  no  contractual  rights  could  be  conferred 
a  third  person  who  waa  a  stranger  to  the  consideration,  e 
though  the  contract  was  made  for  bis  benefit,  does  not  prei 
in  Indiana,  and  a  person  sot  a  party  to  a  contract,  or  to  tbe  c 
slderatioa,  may  enforce  an  agreement  therein  made  for  bis  be 
fit  by  a  suit  thereon  In  his  own  name ;  but  In  order  to  maint 
snch  suit  It  must  clearly  appear  that  it  was  the  purpose  of 
contract  to  Impose  an  obligation  on  one  of  the  contracting  pari 
In  favor  of  tbe  perstm  claiming  tbe  right  of  action,    p.  264. 

Prom  Porter  Circuit  Conrt;  William  Johnson,  Spec 
Jadge. 

Action  by  John  "Wedey  Heed  and  another  against  i 
Adams  Steel  and  Wire  Works  and  another.  From  a  jm 
ment  for  defendants,  the  plaintiSs  appeal    Affirmed. 

William  J.  Wkinery,  for  appellanta 

J,  Frank  Meeker,  for  appellees. 

Lairy,  J, — This  action  was  brought  by  appellants  agai 
appellees  for  damages.  Each  of  the  appellees  filed  a  sej 
rate  demurrer  to  the  complaint  and  each  of  these  demorr 
was  sustained.  Appellants  abided  the  ruling  on  demnrr 
and  appealed.  The  only  question  presented  is  the  sufQciei 
of  the  complaint. 

The  complaint  is  in  two  paragraphs,  both  of  which 
very  long.  Each  paragraph  shows  that  appellee  board 
commissioners  of  Lake  Comity,  after  taking  the  legal  p 
liminary  steps,  advertised  for  bids  for  the  reconstruction 
the  jail  of  Lake  County  with  additions,  according  to  cert 
plans  and  specifications  previously  adopted.  The  board 
served  the  right  to  let  the  contract  for  the  steelwork  t 
steel  cells  in  a  separate  contract,  and  this  work  -waa  let 
appellee  Adams  Steel  and  Wire  Works,  and  the  remain 
of  the  contract  was  let  to  appellants,  John  W.  Reed  t 
Edwin  W.  Bremp,  doing  business  as  partners.  The  boi 
of  commisMOners  entered  into  a  contract  with  appellee  Ada 
Steel  and  Wire  Works  for  the  furnishing  of  material  > 
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labor,  and  the  construction  of  steelwork  and  steel  cells,  and 
also  entered  into  a  contract  with  appellants.  The  contract 
with  appellants  required  them  to  furnish  all  labor  and  ma- 
terial and  to  construct  the  jail  and  additions  thereto  in 
accordance  with  the  plans  and  specifications,  except  the 
steelwork  and  steel  cells  and  matters  directly  related  there- 
witL  Appellants  were  to  complete  the  work  under  their 
contract  on,  or  before  September  1, 1909. 

It  is  alleged  that  the  custom  and  the  law  of  the  State  re- 
quired that  a  building  of  three  or  more  stories,  such  as  the 
Lake  County  jail  should  be  constructed  story  by  story,  and 
that  sach  custom  and  law  were  known  to  appellants  and  to 
each  of  appellees.  It  is  also  alleged  in  substance  that  ap- 
pellants could  not  go  forward  with  the  work  contemiplated 
by  their  contract,  except  as  appellee  Adams  Steel  and  Wire 
Works  performed  that  portion  of  the  steelwork  necessary  to 
the  framework  and  construction  of  the  building  and  that 
the  progress  of  the  work  under  appellant's  contract  de- 
pended upon  the  progress  of  the  work  under  the  contract 
between  the  board  of  commissioners  and  appellee,  Adams 
Steel  and  Wire  Works.  It  is  shown  that  appellants  entered 
upon  the  performance  of  the  contract  and  carried  the  work 
forward  with  all  possible  speed  until  they  reached  a  point 
where  steelwork  and  structural  steel  beams  became  neces- 
sary to  the  further  progress  of  the  work,  at  which  time  they 
notified  appellees  of  the  necessity  of  furnishing  such  steel- 
work and  repeatedly  requested  that  it  be  furnished.  The 
steelwork  was  not  furnished,  however,  as  stated  in  the  com- 
plaint until  six  months  after  the  time  when  it  should  have 
been  supplied,  and  not  until  a  period  of  inclement  weather 
had  set  in,  thus  causing  great  damages  to  appellants.  Each 
paragraph  of  the  complaint  states  in  what  particulars  ap- 
pellants were  damaged  and  the  amount  of  the  damages  suf- 
fered by  reason  of  the  failure  to  furnish  the  structural  steel, 
steelwork  and  steel  cells,  in  proper  time. 
For  the  sake  of  brevity  a  mere  skeleton  or  outline  of  the 
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complaint  has  been  given,  Bufficient  on\y  to  disclose 
theory  upon  which  the  pleading  proceeds.  Viewed  in 
light  most  favorable  to  the  pleader,  it  shows  that  the  dar 
suffered  by  appellants  was  caused  by  a  failure  on  the  pa: 
the  Adams  Steel  and  Wire  "Works  to  furnish  the  steel  i 
for  the  jail  and  to  place  it  in  position  in  accordance  ' 
the  contract  between  it  and  the  board  of  commiasioners. 
is  alleged  that  the  contract  between  the  board  of  com 
sioners  and  the  Adams  Steel  and  Wire  Works,  provided 
the  board  of  commissioners  should  have  the  right  at  all  t 
to  require  the  contractor  to  employ  such  force  on  said  i 
as  such  board  of  commissiotters  might  regard  as  sufiBi 
to  complete  aaid  work  on  contract  time,  and  to  direct 
application  of  such  force  to  such  parts  of  the  work  as  see 
best  to  the  board  of  commissioners,  and  in  the  meantim< 
tarding  any  other  parts  of  the  work  if  considered  pr 
by  them  to  do  so.  It  ia  also  alleged  that  this  contract 
tained  the  provision  following:  "All  the  materials  en( 
bor  to  be  furnished  by  the  second  party  and  not  govei 
by  the  foregoing  schedule,  shall  be  furnished  at  such 
as  may  be  for  the  best  interest  of  all  contractors  concer 
to  the  end  that  the  combined  work  of  all  may  be  all  t 
completed  on  contract  time."  It  is  further  alleged  thai 
contract  between  the  board  of  commissioners  and  appell 
contained  like  provisions  with  those  above  set  out. 

It  is  apparent  from  appellants'  reply  brief  that  the: 
not  contend  that  the  complaint  states  a  cause  of  a< 

sounding  in  tort.    On  the  contrary  they  expressly  i 
1.    that  each  paragraph  ia  based  upon  the  principle 

a  builder  may  recover  all  damages  occasioned  hii 
a  breach  of  contract  on  the  part  of  the  owners  or  emplo; 
We  are  thus  called  upon  to  determine  whether  the  conti 
upon  which  the  complaint  is  based,  when  considered  in 
light  of  the  facts  alleged  in  the  complaint,  imposed  suci 
obligation  upon  either  or  both  of  appellees  with  respet 
furnishing  and  constructing  the  steelwork  and  cells  a 
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require  them,  or  either  of  them,  to  answer  in  damages  to 
appellants  for  any  loss  they  may  have  suffered  on  account 
of  the  work  under  their  contract  being  delayed  by  reason 
of  the  failure  to  furnish  and  complete  the  steelwork  and 
cells  in  proper  time. 

It  will  be  observed  that  the  board  of  commissioners  did 
not  by  the  agreement  with  appellants  undertake  that  the 
steelwork  or  steel  cells  should  be  completed  by  any  par- 
ticular time  or  that  this  part  of  the  work  should  be  so  car- 
pied  forward  as  not  to  interfere  with  the  work  under  appel- 
lants' contract.  It  is  true  that  the  board  of  commissioners 
bj  its  contract  with  Adams  Steel  and  Wire  Works  provided 
that  the  contractor  should  furnish  all  material,  not  governed 
by  the  schedule,  at  such  time  as  should  be  for  the  best  interest 
of  all  contractors  concerned,  to  the  end  that  the  combined 
vork  of  all  might  be  completed  on  contract  time,  but  this  did 
not  obligate  the  board  of  commissioners  to  see  to  it,  that 
the  Adams  Steel  and  Wire  Works  did  furnish  the  material 
and  do  the  work  in  such  time  as  not  to  delay  the  work  under 
appellants'  contract,  and  to  answer  in  damages  to  appel- 
lants in  case  it  failed  in  this  respect.  The  provision  of  the 
contract  by  which  the  board  of  commissioners  reserved  the 
right  to  require  the  employment  of  an  adequate  force  of  men 
to  <»mplete  the  work  on  contract  time,  and  the  further  pro- 
vision by  which  the  board  was  given  the  right  to  direct  the 
application  of  this  force  to  such  parts  of  the  work  as  to  it 
seemed  best,  was  not  intended  to  impose  any  obligation  upon 
the  board  in  favor  of  appellants.  It  is  apparent  that  the 
board  of  commissioners  was  desirous  that  the  whole  contract 
diould  be  completed  within  the  time  provided  by  the  con- 
tract and  that  these  provisions  were  inserted  to  protect  the 
interest  of  the  county,  and  not  for  the  purpose  of  affording 
a  remedy  to  another  contractor  who  might  be  damaged  by 
delay. 

The  case  of  Louisville,  etc.,  B.  Co.  v.  Hollerhach  (1886), 
105  Ind.  137,  5  N.  E.  28,  is  cited  by  appellants  as  tending 
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to  sustain  their  position.  Am  examination  of  that  case 
disclose  that  the  railway  company  entered  into  a  con 
by  which  it  employed  Hollerbach  to  construct  two  stone  i 
ments  and  to  fariuBh  all  material  except  the  sand  and  cei 
The  company  agreed  to  furnish  the  foondations  and 
cement  and  sand.  According  to  the  contract,  the  ton 
tions  were  to  be  prepared  and  furnished  ready  to  re 
the  masonry  by  July  25,  1881,  but  the  company  failt 
furnish  the  fonndatioos  for  more  than  fifteen  months  . 
the  date  fixed  in  the  contract.  It  thus  appears  thai 
appellant  in  that  case  had  failed  to  comply  with  the  t 
of  the  contract  in  respect  to  the  conditions  which  it 
agreed  to  perform,  and  that  Hollerbach  had  been  th€ 
delayed  and  damaged.  Under  such  circumstances  a  recc 
was  properly  allowed,  but  that  case  can  be  readily  dj 
guished  from  the  case  at  bar. 

On  behalf  of  appellants  it  is  contended  that  the  prori 
heretofore  quoted  were  inserted  in  the  contract  betweei 
board  of  commissioners  and  the  Adams  Steel  and 
Works  for  the  benefit  of  other  contractors  engaged  in 
structing  other  parts  of  the  jail  under  contracts  witt 
board,  and  that  such  provisions  were  intended  to  impof 
obligation  on  the  Adams  Steel  and  Wire  Works  in  fav* 
appellants  for  the  breach  of  which  it  must  answer  in  i 
ages  as  to  one  of  such  contractors. 

Under  the  common  law  of  England  none  other  that 

parties  to  a  contract  could  base  an  action  thereon. 

parties  to  a  contract  could  not  by  its  terms  c( 

2.    contractual  rights  upon  a  third  person  who  m 

stranger  to  the  consideration,  even  though  the 

tract  was  made  for  his  special  benefit.     Tweddle  v.  Ath 

(1861),  1  Best  &  S.  393,  30  L.  J.  Q.  B.  265 ;  Gandy  v.  0 

(1885),  30  Ch.  Div.  L.  R.  57,  53  L.  T.  (N.  S.)  306.    i 

of  the  states  adhere  to  this  ancient  common-law  rule, 

the  majority,  including  Indiana,  recognize  the  right 
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person  not  a  party  to  maintain  a  suit  to  enforce  an  agree- 
ment made  between  others  for  his  benefit.  Under  the  more 
modern  rnle  thus  adopted,  a  contract  may  be  made  either  in 
whole  or  in  part  for  the  benefit  of  a  person  or  persons  who 
are  not  parties  to  it  or  to  the  consideration,  and  the  person 
in  whose  favor  it  is  made  may  maintain  a  suit  on  it  in  his 
own  name,  Clodfelter  v.  Hulett  (1880),  72  Ind.  137 ;  Cope- 
land  V.  Summers  (1884),  138  Ind.  219,  35  N.  E.  514,  37  N. 
E.  971;  Bnscher  v.  Volz  (1900),  25  Ind.  App.  400,  58  N.  E. 
269;  Hendrick  v.  Lindsay  (1876),  93  U.  S.  143,  23  L.  Ed. 
855;  Baxter  v.  Camp  (1898),  71  Am.  St.  176,  note.  In 
states  having  statutes  requiring  that  aU  actions  shall  be 
brooght  in  the  name  of  the  real  party  in  interest,  such  stat- 
ute affords  an  additional  reason  for  sustaining  an  action  in 
faTor  of  a  person  for  whose  benefit  a  contract  was  made  even 
thongh  he  is  not  a  party  to  such  contract.  Ellis  v.  Harri- 
son (1891),  104  Mo.  270,  16  S.  W.  198;  Rice  v.  Savery 
(1867),  22  Iowa  470;  Milianiy.  Tognini  (1885),  19  Nev.  133, 
7  Pae.  279;  Vamialia  R.  Co.  v.  Keys  (1910),  46  Ind.  App. 
353,  91  N.  E.  173;  Knight  &  Jillson  Co.  v.  Castle  (1909), 
172  Ind.  97,  87  N.  E.  976,  27  L.  R.  A.  (N.  S.)  573.  In 
order  to  entitle  a  person  to  maintain  an  action  on  a  con- 
tract to  which  he  is  not  a  party,  it  must  clearly  appear  that 
it  was  the  purpose  of  the  contract  to  impose  an  obligation 
on  one  of  the  contracting  parties  in  favor  of  the  person 
claiming  the  right  of  action.  In  the  case  of  Simson  v.  Brown 
(1877),  68  N.  Y.  355,  the  following  language  is  used:  "it 
is  not  every  promise  made  by  one  to  another  from  the  per- 
fonnance  of  which  a  benefit  may  ensue  to  a  third,  which 
gives  a  right  of  action  in  such  third  person,  he  being  neither 
privy  to  the  contract,  nor  to  the  consideration.  The  con- 
tract must  be  made  for  his  benefit  as  its  object,  and  he  must 
be  the  party  intended  to  be  benefited.** 

It  may  appear  that  the  performance  of  the  terms  and 
stipnlations  of  a  contract  as  between  the  parties  to  it  would 
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be  beneficial  to  a  third  party,  but  this  of  itself  is  not  em 
to  confer  upon  such  third  party  a  right  to  maintain  an  a( 
based  on  such  contract.  It  must  further  appear  that  it 
the  intention  of  one  of  the  parties  to  require  that  cei 
of  the  terms  and  agreements  entered  into  should  be 
formed  by  the  other  party  to  the  contract  in  favor  of 
third  person  and  for  his  benefit;  and  that  the  other  p 
to  the  contract  intended  to  assume  the  obligation  thus 
posed.  Thomas  Mfg.  Co.  v.  Prather  (1898),  65  Ark 
44  S.  W.  218 ;  Chung  Kee  v.  Davidson  (1887),  73  Cal. 
15  Pat  100;  Fitch  v.  Seymour  Water  Co.  (1894),  139 
214,  37  N.  E.  982,  47  Am.  St  258;  Burton  v.  Larkin  (If 
36  Kan.  246,  13  Pac.  398,  59  Am.  Bep.  541 ;  Howsmc 
Trenton  Water  Co.  (1893),  119  Mo.  304,  24  S.  W.  78' 
L.  R.  A.  146,  41  Am.  St.  654.  The  courts  of  many  ol 
states  hold  that  a  stranger  to  a  contract  can  not  mail 
an  action  thereon  even  though  it  appears  to  have  been  i 
for  his  benefit,  unless  it  further  appears  that  there 
some  legal  or  equitable  duty  in  his  favor  resting  upoi 
party  to  the  contract  to  whom  the  promise  was  made, 
the  courts  of  this  State  do  not  require  that  such  legf 
equitable  duty  be  shown. 

The  court  is  of  the  opinion  that  the  stipulation  couti 
in  the  contract  to  the  effect  that  the  Adams  Steel  and  "^ 

Works  ahould  furnish  all  labor  and  material  at 
1.    time  as  shonld  he  for  the  best  interest  of  all 

tractors  concerned,  to  the  end  that  the  combined  ' 
of  all  might  he  fully  completed  on  contract  time,  wa* 
intended  to  impose  an  obligation  in  favor  of  other  cont 
ors  whereby  the  Adams  Steel  and  Wire  Works  coul 
required  to  respond  to  them  in  damages  for  any  loss 
sioued  by  delay.  On  the  contrary  it  is  apparent  that 
provisions  were  intended  for  the  benefit  of  the  eouni 
securing  a  prompt  completion  of  the  entire  work. 
The  complaint  does  not  state  facts  sufficient  to  const 
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a  cause  of  action  against  either  of  the  defendants  and  the 
demorrers  were  properly  sustained.    Judgment  afiirmed. 

NofTE.— Reported  in  106  N.  E.  882.  As  to  contract  promises  for 
the  benefit  of  third  persons,  see  3  Am.  Dec.  305 ;  9  Am.  Dec.  155 ; 
n  Am.  St  178.    See,  also,  under  (1)  9  Cyc.  380;  (2)  9  Gya  877, 


Baltimore  and  Ohio  Southwestern  Railroad 

Company  v.  Burdalow. 

[No.  8,472.    FUed  November  24,  1914.] 

1.  Bailboaos. — DUcharge  of  Employes. — Action  for  Wages, — Re- 
coverif  of  Penalty. — ^In  an  action  for  wages  due  a  railroad  em- 
ploye, a  recovery  of  a  ];)enalty  and  attorney  fees  can  not  be  had, 
stnce  there  is  no  valid  statute  authorizing  such  recovery,  and  the 
suae  may  not  be  had  at  conmion  law. 

Prom  Enox  Circuit  Court ;  Orlando  H.  Cobb,  Judge. 

Action  by  Wright  Burdalow  against  The  Baltimore  and 
Ohio  Southwestern  Railroad  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.  Affirmed  condition- 
oUy, 

Vr.  R.  Gardiner,  C.  K.  Tharp,  C.  Q.  Oardiner,  W.  C.  John- 
son  and  Edward  Barton,  for  appellant. 

Samud  TF.  Williams  and  Charles  TJnger,  for  appellee. 

Ibach^  J. — ^Appellee  brought  this  action  against  appellant 
to  recover  $39.50  alleged  to  be  due  him  for  labor,  $1  per 
day  penalty  for  each  day  from  January  15,  1912,  the  last 
day  on  which  appellee  worked  for  appellant,  to  the  date  of 
final  judgment,  and  attorney's  fees.  Judgment  was  ren- 
dered by  the  court  in  favor  of  appellee  for  $81.75. 

The  court  was  in  error,  in  allovtring  a  recovery  of  $1  a 

day  penalty,  and  attorney's  fees,  since  there  is  no  valid 

statute  in  this  State  providing  for  such  a  recovery, 

1.    nor  is  it  authorized  by  the  common  law.    It  has  been 

settled  that  the  act  of  1911  (Acts  1911  p.  446,  §§2683a- 

2683d  Bums  1914),  on  which  the  decision  was  presumably 


268  APPELLATE  COURT  OP  INDIANA, 

Baltimore,  etc.,  R.  Co.  v.  BuTd&low— S7  Ind.  App.  267. 

based,  is  uneonstitntional  and  void.  Cleveland,  etc.,  B 
V.  Schuler  (1914),  182  Ind.  57,  105  N.  E.  567,  53  L.  I 
{N.  S.)  884.  It  has  been  decided  that  the  act  of  1885  { 
1885  p.  36,  §§7981-7983  Bums  1908)  is  unconstitnti- 
Toledo,  etc.,  R.  Co.  v.  Long  (1907),  169  Ind.  316,  82  J 
757,  124  Am.  St.  226.  The  act  of  1891  (Acts  1891  p. 
§7990  Burns  1914)  and  the  act  of  1887  (Acts  1887  p 
§7996  Bums  1908)  do  not  apply  to  railroad  companies,  i 
the  titles  of  these  acts  refer  only  to  mining  and  manuf at 
ing  employers  of  labor.  It  is  also  settled  that  the  a* 
1899  (Acta  1899  p.  193,  §7984  Burns  1914)  is  uneona 
tional  in  so  far  as  it  providea  for  the  weekly  pajmiei 
wages  and  imposes  a  penalty  for  the  violation  of  that  p 
sion.  Chicago,  etc.,  R.  Co.  v.  Ebersole  (1910),  173  Ind. 
90  N.  E.  608;  Republic  Iron,  etc.,  Co.  v.  State  (1903), 
Ind,  379,  66  N.  E.  1005,  62  L.  B.  A.  136.  There  ar 
other  statutes  which  would  even  purport  to  autboria 
recovery  of  a  penalty  and  attorney's  fees  in  actions  sue 
the  present. 

The  court  should  have  Bostained  the  motion  of  appe 
for  a  new  trial,  on  the  ground  that  the  assessment  ol 
amount  of  recovery  is  erroneoufl,  being  too  large.  1 
is  some  evidence  tending  to  show  that  appellant  owed  a 
lee  for  labor  $39.54.  The  judgment  is  affirmed  as  to  $3 
at  appellee's  cost,  upon  condition  that  appellee  will  w 
thirty  days  from  this  date  enter  upon  the  judgment  di 
of  the  court  below,  a  remittitur  of  $42.21,  and  file  the 
tificate  of  the  clerk  of  snch  court  vrith  the  clerk  of  this  i 
that  such  remittitur  has  been  so  made;  otherwise  the  j 
ment  will  be  reversed,  at  cost  of  appellee,  and  the  ( 
remanded  for  new  trial. 

Note.— Reported  In  106  N.  E.  902.  As  to  the  validity  an< 
of  statntea  regulatlDg  the  time  of  psTtnent  of  wages,  see  21 
A.  T97;  28  L.  R.  A.  844;  15  L.  R.  A.  (N.  S.)  350;  27  L.  R.  J 
8.)  266;  35  L.  B.  A.  (N.  S.)  649;  61  L.  R.  A.  (N.  S.)  10B7;  8 
Oas.  238;  13  Ann.  Gas.  482.    See,  also,  26  Cjc  1066. 
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Olds  et  al.  v.  Lochner  et  al. 

[No.  8,464.    Filed  November  25,  1914.] 

1.  Appeal.  —  Review,  —  Instructions,  —  Evidence, — ^Where  the  evl- 
deDce  is  not  in  the  record,  alleged  error  in  the  giving  of  an 
instruction  will  not  work  a  reversal,  if  such  instruction  was 
proper  under  any  state  of  facts  provable  under  the  Issues,  p.  270. 

Z  Appeal. — Review, — Consideration  of  Instructions, — Instructions 
should  be  construed  as  a  whole,  and  if  when  so  considered  they 
folly  and  fairly  present  the  law  of  the  case,  the  Jury  can  not  be 
flaid  to  have  been  misled  by  any  particular  instruction,    p.  270. 

3.  Appeal. — Review, — Invited  Error, — ^Where  defendants  in  an  ac- 
tion on  a  building  contract  tendered  an  instruction  stating  that 
in  the  first  three  paragraphs  of  complaint  it  was  alleged  that 
the  defendants  had  entered  into  a  contract  with  plaintiffs,  and 
that  the  contract  was  in  writing,  they  can  not  be  heard  to  com- 
plain that  the  court  erred  in  instructing  the  jury  that  the  first 
three  paragraphs  of  complaint  were  upon  a  written  contract,  since 
the  error  was  invited,    p.  270. 

4.  CoNiKAcrs. — BuHdinff  Contracts, — Instructions, — Issues, — In  an 
action  on  a  building  contract,  where  the  first  and  second  para- 
graphs of  complaint  counted  on  a  written  contract,  and  also  al- 
leged that  certain  changes  were  made  during  the  construction 
of  the  building  at  defendants'  request  which  were  not  in  the 
original  contract  and  specifications,  and  stated  in  detail  changes 
that  had  been  made  in  the  plans  and  specifications,  and  the  third 
paragraph  counted  upon  an  oral  contract,  while  the  fourth  sought 
to  recover  only  for  the  alleged  extras,  and  each  paragraph,  ex- 
cept the  fourth,  alleged  performance  by  plaintiffs,  Instructions 
that  the  Jury  should  find  for  plaintiffs  if  it  was  proven  by  a 
preponderance  of  the  evidence  that  they  had  substantially  com- 
piled with  the  provisions  of  the  written  contract  and  such  oral 
modifications  as  may  have  been  made,  or  that  the  building  was 
accepted  by  defendants  as  substantially  completed  under  such 
ccmtract  and  modifications,  were  applicable  and  did  not  mislead 
the  Jury  as  to  the  Issues  presented  for  its  decision,    p.  271. 

5.  APFEALb — Review, — Harmless  Error,  —  Instructions,  —  An  inac- 
curacy in  an  instruction  in  an  action  on  a  building  contract, 
consisting  in  the  use  of  the  word  "sill"  for  "beam",  was  harmless, 
where  it  was  apparent  that  the  Jury  was  not  misled,    p.  273. 

Prom  Superior  Court  of  Allen  County;  James  H.  Rose, 
Special  Judge. 

Action  hy  Charles  Lochner  and  another  against  Egbert 
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y.  Olds  and  another.  From  a  judgment  for  plaintiffs,  t 
lefeudants  appeal.      Affirmed. 

Eenry  O.  Hogan  and  Guy  Colerick,  for  appellants. 
W.  H,  Reed  and  John  H.  Aiken,  for  appellees. 

Felt,  J. — Appellees  brought  this  action  against  appellai 
0  recover  an  alleged  balance  due  on  a  building  cootrat 
ssttes  were  formed  on  the  complaint  in  four  paragraphs  1 
n  answer  in  general  denial.  Appellants  also  filed  a  counts 
laim  upon  which  issues  were  formed  by  general  deni; 
L  trial  by  jury  resulted  iu  a  verdict  in  favor  of  appelle 
n  their  complaint  aud  against  appellants  on  their  counte 
laim.  Appellants'  motion  for  a  new  trial  was  overrul 
nd  judgment  rendered  on  the  verdict. 

The  only  error  assigned  and  relied  on  for  reversal  is  t 

uling  on  the  motion  for  a  new  trial.    All  grounds  of  su< 

motion  are  expressly  waived  except  the  two  subcli^ 

1.  dons  of  the  fourth  groond  thereof  which  relate 
the  giving  and  the  refusal  to  give,  certain  instructioi 

"he  evidence  is  not  in  the  record  and  iu  such  ease  a  jud 
lent  will  not  be  reversed  for  the  giving  of  an  allege 
rroneous  instruction  where  such  instruction  would  be  pro 
r  under  any  state  of  facts  provable  under  the  issues.  T! 
instructions  should  be  construed  as  a  whole  and 

2.  when  so  considered  they  fairly  and  fully  present  tl 
law  of  the  case,  it  can  not  be  said  that  the  jury  w 

lisled  by  any  of  the  instructions  given. 

It  is  urged  that  the  court  erroneously  instructed  the  ju: 

hat  the  first  three  paragraphs  of  the  complaint  were  upi 

a  written  contract.     Conceding  this  to  be  erroneo 

3.  appellants  are  in  no  position  to  complain  becau 
they  invited  the  error  by  instruction  No.  1,  tenden 

y  them  in  which  'A  is  stated:  "In  the  first  three  (par 
Tapha)  the  plaintiffs  have  alleged  in  substance  that  tl 
lefendants  entered  into  a  contract  with  the  plaintifl^  I 
rhich  plaintiffs  were  to  build  a  dwelling  house  for  the  d 
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fendants;  that  said  contract  is  in  writing."  Furthermore 
from  a  consideration  of  all  the  instructions  it  is  apparent 
tkt  the  jury  was  not  misled  nor  appellants  harmed  by  the 
mstraction. 

The  first  and  second  paragraphs  of  complaint  count  upon 

a  written  contract  and  also  allege  that  certain  changes  were 

made  during  the  construction  of  the  building  at  the 

4.  request  of  appellants  for  which  they  agreed  to  pay 
a  stipulated  amount  for  each  separate  item.  It  is 
alleged  that  said  changes  called  for  things  not  in  the  orig- 
inal contract  and  specifications  and  the  several  items  there* 
of  were  ''additional  consideration  to  be  paid".  It  is  also 
eharged  that  after  entering  into  the  contract  certain  changes 
in  the  plans  and  specifications  were  mutually  agreed  to  by 
the  parties,  which  are  definitely  stated  in  detail,  and  then 
it  is  alleged  ''That  the  plaintiffs  have  duly  performed  aU 
of  the  conditions  of  said  contract  on  their  part  to  be  per- 
formed." The  third  paragraph  of  complaint  counts  upon 
an  oral  contract  and  sets  out  the  whole  transaction  in  detail. 
The  fourth  paragraph  seeks  to  recover  only  for  the  alleged 
extras.  Each  paragraph  except  the  fourth  alleges  the  per- 
formance of  the  work  and  that  there  is  a  balance  due  and 
unpaid  amounting  in  all  to  $189.  The  fourth  paragraph 
alleges  the  value  of  the  extras  to  be  $50  and  that  the  same 
is  unpaid. 

The  action  of  the  court,  in  giving  of  its  own  motion,  in- 
stmctions  Nos.  3  and  5,  and  refusing  to  give  appellants' 
instructions  Nos.  3,  4,  6  and  7,  involves  but  one  question. 
The  court  by  its  own  instructions  Nos.  3  and  5,  stated  to 
the  jury  among  other  things,  that  under  the  issues  it  should 
find  for  the  appellees,  in  the  event  it  is  proven  by  a  pre- 
ponderance of  the  evidence  "that  they  have  substantially 
complied  with  the  provisions  of  the  written  contract  upon 
their  part  to  be  done  and  performed,  and  such  oral  modifica- 
tions thereof  as  may  have  been  made  by  the  parties,  or  that 
ihe  dwelling  hotise  was  accepted  "by  the  defendants  as  sub- 
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stantitdly  completed  under  such  contract  and  such  modifU 
tions."    (Our  italics.) 

The  appellants  requested  the  court,  by  their  instmctio 
Nos.  3,  4,  6  and  7,  to  state  to  the  jury  in  substance,  that 
it  found  from  the  evidence  that  the  appellees  had  faile 
omitted  or  neglected  to  perform  any  of  the  work  called  f i 
in  their  original  contract  in  a  workmanlike  manner  or  th 
the  materials  used  were  not  reasonably  suitable  for  use 
buildings  of  the  kind  described  in  the  contract,  or  if 
would  require  the  expenditure  of  money  on  the  part  of  a 
pellants  to  remedy  any  such  work  .so  performed  in  an  a 
workmanlike  manner,  or  to  replace  such  unsuitable  materu 
appellees  could  not  recover  on  their  complaint. 

Appellants  admit  that  the  court's  iuBtnietions  correct 
state  the  law  in  the  abstract  but  claim  they  are  not  appl 
cable  to  the  issues  presented  by  the  complaint  in  this  actioi 
that  the  complaint  presents  an  issue  that  requires  substa 
tial  performance  and  the  instructions  permit  a  recovery  < 
a  waiver  of  full  performance  and  an  acceptance  of  tl 
building. 

Without  considering  the  correctness  of  the  instructio: 
tendered  by  appellants,  it  appears  from  a  reading  of  t' 
instructions  given  that  the  jury  was  not  misled  as  to  t 
issue  presented  for  its  decision.  The  complaint  alleges  t 
execution  of  a  written  contract  to  build  a  house  accordii 
to  certain  plans  and  specifications.  It  also  alleges  an  oi 
contract  ior  certain  specified  extras,  and  that  after  t 
original  contract  was  entered  into,  the  plans  and  specific 
tions  were  changed  in  many  respects,  details  of  which  a 
fnlly  alleged;  that  appellants  agreed  to  pay  for  the  extr 
and  the  changes  were  made  at  their  request  and  mutual 
agreed  upon;  that  appellees  "performed  all  of  the  com 
tions  of  SEud  contract  on  their  part  to  he  performed ' '.  The 
averments  do  not  show  that  appellees  were  seeking  to  i 
cover  on  part  performance  of  their  ori^nal  contract  and 
waiver  of  performance  of  part  of  the  obligations  assunn 
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by  them,  but  that  they  were  suing  to  recover  the  balance 
due  on  the  contract  as  modified  and  for  extras  authorized 
by  appellants.    The  detailed  changes  and  modifications  al- 
I^d  in  the  complaint,  if  proven,  showed  that  appellants 
had  abandoned  or  waived  performance  of  some  of  the  provi- 
flioDs  of  the  original  contract  and  by  oral  agreements  had  so 
changed  the  plans  as  to  make  full  performance  of  the  original 
contract  impossible.    The  averments  of  performance  on  the 
part  of  appellees  can  not  reasonably  be  said  to  mean  per- 
formance of  all  the  provisions  of  the  contract  as  originally 
made,  but  evidently  meant,  and  must  be  held  to  mean  that 
they  had  performed  all  the  obligations  resting  upon  them 
mider  the  whole  contract  shown  by  the  averments  of  the 
complaint.    The  latter  part  of  the  instruction  complained 
of  in  substance  told  the  jury  that  if  the  defendants  had 
themselves  accepted  the  house  as  substantially  completed 
under  the  original  contract  and  the  subsequent  modifications 
thereof,  that  was  sufficient  proof  of  performance  on  appel- 
lees' part  to  entitle  them  to  a  recovery. 
The  objections  to  instruction  No.  16  given  by  the  court  are 
based  upon  the  use  of  the  word  **sill"  for  ''beam'*, 
5.    but  in  such  connection  that  when  considered  with  the 
other  instructions  it  is  plain  that  the  inaccuracy  of 

expression  could  not  have  misled  the  jury. 
The  judgment  seems  to  be  just  on  the  merits  of  the  case 

Mid  no  intervening  error  is  pointed  out  which  will  warrant 

a  reversal.    §§407,  700  Burns  1914,  §§398,  658  R.  S.  1881; 

first  Nat  Bank  v.  Ransford  (1914),  55  Ind.  App.  663,  104 

N.  E.  604,  and  cases  cited. 
Judgment  affirmed. 

Note.— Keported  in  106  N.  B.  889.  As  to  substantial  perform- 
ance Qt  building  contracts,  see  30  Am.  St  616.  See,  also,  under 
(1)  3  Cyc.  303;  (2)  38  Cyc.  1778;  (3)  3  Cyc.  248;  (4)  6  Cyc.  106; 
(5)  38  Cyc.  1809. 
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Buchanan  v.  Caine. 

[No.  8,556.    Filed  November  25,  1814.1 

1.  AFFEAi^—Revteie.— Conflicting  EvMejtce.— Where  the  eviden 
WBB  coafllcHng  as  to  each  of  the  material  issues  InTolred,  t 
verdict  will  not  be  disturbed  on  the  grouad  of  Inaufflcient  e< 
dence,  as  the  court  does  not  weigh  the  evidence  on  appeal,    p.  21 

2.  Saub. — Caveat  Emptor.— Bpectflc  Chattels. — Where,  in  the  a 
eence  of  fraud,  there  Is  a  sale  of  specific  chattels  already  exit 
Ing  which  the  buyer  has  inspected,  or  where  the  sale  is  one 
dedntte  ezistlDg  chattels  speciflcally  described,  the  actual  cent 
tlon  of  which  Is  open  to  Inspection  and  alike  ascertainable  I 
either  patty,  the  rnle  of  caveat  emptor  applies  and  admits  of  i 
exception  or  Implied  warranty,    p.  280. 

5.  Sales. — Caveat  Emptor. — Chinatcare  to  T>e  Decorated  ty  8elU 
■ — Trial. — /n«(ructfon«.-^The  rule  of  caveat  emptor  does  not  app 
as  to  a  purchase  of  chinaware  that  is  thereafter  to  be  decorat< 
by  the  seller  In  accordance  with  designs  furnished  by  the  pu 
chaser,  but  an  Implied  warranty  exists  at  least  as  fo  the  quail 
and  fitness  of  the  decorations,  unless  negattred  by  the  terms  < 
the  contract;  hence,  in  an  action  for  the  pnrcbase  price  of 
shipment  of  chinaware,  where  there  was  evidence  that  a  portti 
of  it  was  purchased  under  such  arrangement.  Instructions 
effect  stating  that  the  purchaser  had  no  right  of  Inspection  ( 
receipt  of  the  goods  unless  the  Jury  found  that  such  right  wj 
given  by  the  contract,  were  erroneous,    p.  281. 

4.  Appeal. — Review. — iMtructiont. — In  an  action  for  the  purcha 
price  of  chinaware,  where  the  right  of  the  purchaser  to  inspe 
after  receipt  of  the  goods  was  one  of  the  questions  at  issue,  i 
Instruction  which  In  effect  told  the  jury  that  an  opportunity 
Inspect  at  the  time  of  the  purchase  required  the  porctaaser 
inspect  the  goods  then  or  take  his  chaucee  and  be  bound 
accept  them  on  arrival  regardless  of  their  quality  and  fitness,  ai 
withont  t^ard  to  any  contract  which  the  evidence  may  ha' 
shown  with  reference  thereto,  was  erroneoas.    p.  281. 

6.  Pbhtcipai.  and  Aqkwt. — Special  Affent. — Duty  to  Ascertain  A 
ttiorHv. — There  may  be  clrcnmstances  under  which  a  specl 
agent  has  Implied  power  to  bind  his  principal,  and  it  is  on 
where  such  an  agent  attempts  to  bind  his  principal  In  the  a 
sence  of  circumstances  giving  him  such  Implied  power,  that 
duty  of  ascertaining  the  extent  of  bis  authority  rests  upon 
party  dealing  with  him.    p.  282. 

6.  Appiai. — BevieuJ. — JmtructioM. — Astumtng  Fact».~An  instrt 
tlon  stating  to  what  extent  a  special  agent  may  bind  his  prlncipi 
and  that  "it  therefore  follows  In  this  case",  etc.,  assumes  th 
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in  the  particular  case  the  agency  was  special,  and  was  therefore 
erroneous,  since  the  character  of  the  agency  was  a  question  of 
^ct  to  be  determined  from  all  the  evidence,    p.  283. 

7.  PsmciPAi.  AND  Agent. — Special  Agent — ^A  special  agent  Is  one 
ha?ing  authority'  to  perform  one  or  more  special  acts  with  par- 
tieolar  Instructions  or  within  restrictions  necessarily  implied 
from  the  act  to  be  done.    p.  283. 

8.  Tbial. — Instructions. — Invading  Province  of  Jury, — ^An  instruc- 
tion which  precludes  the  jury  from  finding  on  Issues  supported 
by  conflicting  evidence  invades  the  province  of  the  Jury  and  is 
erroneous,    p.  284. 

9.  Trial. — Instructions. — In  an  action  for  the  purchase  price  of 
goods  sold,  an  instruction  that  if  the  Jury  found  that  plaintiff 
was  entitled  to  Interest,  etc.,  was  erroneous  in  leaving  the  ques- 
tion of  interest,  except  the  rate  thereof,  wholly  to  the  Judgment 
of  the  jury  without  Indicahng  any  time  or  event  from  which 
interest  should  be  calculated,    p.  284. 

Prom  Superior  Court  of  Marion  County  (82,877) ;  Clar- 
ence E.  Weir,  Judge. 

Action  by  Prank  N.  Caine  against  Robert  N.  Buchanan. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

James  W.  Noel  and  Frank  R.  Pixler,  for  appellant. 
Bamberger  &  Fiebelman  and  Frank  Schoenfield,  for  ap- 
pellee. 

HoTTEL,  C.  J. — ^This  controversy  grew  out  of  the  shipment 
by  appellee  to  appellant  of  two  carloads  of  chinaware,  and 
was  begun  by  appellee  filing  in  the  court  below  a  complaint 
in  two  paragraphs.  It  the  first  paragraph  he  charged  ap- 
pellant with  being  indebted  to  him  in  the  sum  of  $3,242.57, 
for  goodSy  wares  and  merchandise  shipped  to  appellant  at 
lus  special  instance  and  request  as  per  a  bill  of  particulars 
filed  with  and  made  a  part  of  such  paragraph. 

The  second  paragraph  is  predicated  on  a  verbal  contract 
for  the  same  merchandise,  and  alleged  in  substance  that 
soch  contract  was  made  at  Akron,  Ohio,  on  May  9,  1908, 
and  partly  reduced  to  writing,  a  copy  of  which  is  filed  with 
SQch  paragraph  as  an  exhibit ;  that  the  figures  set  out  in  such 
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exhibit  as  to  quantity  of  the  particular  items  meatio 
therein  were  approximate  only  and  not  exact,  and  that  wl 
no  quantity  was  mentioned  it  was  unknown,  and  appelj 
was  to  accept  and  pay  for  all  that  appellee  had  of  6 
items;  that  at  the  time  of  making  such  contract  a  consii 
able  quantity  of  said  ware  was  plain  and  undecoratsd ;  t 
appellant  desired  it  decorated  by  appellee  in  designs  [ 
gested  at  the  time;  that  the  sale  was  made  on  the  basii 
the  goods  as  they  were  or  should  be  when  decorated;  1 
thereafter  on  May  24,  and  June  3,  1909,  the  appe 
delivered  sneh  merchandise  to  appellant  amounting 
$7,242.54,  as  per  invoice,  a  copy  of  which  is  filed  with  : 
made  a  part  of  such  paragraph ;  that  appellant  paid  ther 
$4,000;  that  $3,242.54  remained  unpaid  and  was  due,  eb 
Appellant  filed  an  answer  in  five  paragraphs,  viz.,  (1 
denial;  (2)  payment;  (3)  a  special  answer  in  which  he 
effect,  admitted  that  a  verbal  contract  was  entered  into 
tween  him  and  appellee,  a  part  of  which  was  reduced 
writing  and  correctly  set  out  as  an  exhibit  with  appelli 
second  paragraph  of  complaint.  It  is  then  alleged  in  i 
stance  that  where  such  exhibit  names  prices  only  and 
quantity,  the  defendant  was  to  receive  and  accept  e 
goods  shipped  of  that  particular  class  as  were  satisfacl 
and  in  a  salable  condition;  that  appellant  was  engagec 
selling  chinaware  at  wholesale  and  purchased  such  gc 
for  resale;  that  plaintiff  had  knowledge  of  such  fact;  1 
after  making  the  contract  appellee  shipped  to  appellan 
ludianapolis  two  carloads  of  various  kinds  of  chinaware 
merchandise;  that  it  was  impossible  to  assort  and  cc 
such  merchandise  without  unloading  it ;  that  said  cars  v 
unloaded  by  appellant  and  their  contents  taken  to  his  p 
of  business  where  such  merchandise  was  assorted 
counted ;  that  appellant  then  found  that  large  quantitie 
the  goods  invoiced  were  missing ;  that  large  quantities  i 
in  a  defective,  unsatisfactory  and  unsalable  condition; 
he  immediately  notified  appellee  of  such  facta  and  refi 
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to  accept  such  shipments ;  that  thereupon  appellee  sent  his 
representative  to,  appellant's  place  of  business  to  adjust  such 
matter,  and  he  and  appellant  made  a  new  agreement  by  the 
terms  of  which  appellant's  bookkeeper,  Thomas  Corbett,  was 
to  assort  and  count  all  goods  contained  in  said  shipments ; 
that  any  goods  found  by  him  defective  and  unsalable  should 
he  set  aside  and  stored  by  appellant  subject  to  appellee's 
disposition,  and  if  not  removed  promptly  by  appellee  he  was 
to  pay  appellant  storage  thereon  and  the  goods  found  by 
said  Corbett  to  be  in  a  good  and  salable  condition  were  to  be 
accepted  and  paid  for  by  appellant ;  that  pursuant  to  such 
agreement   Corbett  assorted  and  counted  said  goods,  an 
itemized  statement  of  which  is  filed  with  and  made  a  part 
of  said  paragraph  of  answer;  that  thereafter  appellee  di- 
rected appellant  to  ship  various  goods  from  said  rejected 
stock  to  various  parties  which  appellant  did,  such  shipments 
amounting  to  approximately  $300;  that  the  remainder  of 
said  rejected  goods  is  still  in  appellant's  possession;  that  he 
has  notified  appellee  on  several  occasions  that  he  was  holding 
sQch  goods  subject  to  his  disposition  and  requested  instruc- 
tions with  reference  thereto;  that  appellee  is  indebted  to 
appellant  on  account  of  storage  on  said  goods  at  the  rate 
of  $40  a  month  since  July  1,  1909 ;  that  prior  to  the  com- 
pletion of  the  count  by  Corbett,  appellant  had  paid  appellee 
$4,000  on  said  account;  that  such  assortment  and  count  of 
Corbett  showed  that  appellant  had  received  goods  which 
were  accepted  amounting  to  only  $3,547.66,  and  that  appel- 
lant had  overpaid  appellee  in  the  sum  of  $452.44 ;  that  ap- 
pellant demanded  of  appellee  payment  for  storage  and  a 
refund  of  the  overpayment.    Paragraphs  four  and  five  of 
the  answer,  allege  a  sale  and  assignment  by  appellee  of  his 
interest  in  said  account  and  that  he  is  not  the  real  party 
^  interest.    Appellant  also  filed  a  counterclaim  in  which  he 
*t  up  substantially  the  same  facts  set  up  in  his  third  para- 
graph of  answer.    A  general  denial  was  filed  by  appellee  to 
^i  special  answers  and  counterclaim. 
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.  trial  by  jury  resulted  in  a  verdict  and  judgment  fc 
ellee  for  $3,242.57.     Appellant's  motion  for  a  new  trii 

overruled  and  this  ruling  is  assigned  as  error  and  relie 
Eor  reversal.  Sixty-flve  grounds  for  a  new  trial  are  et 
in  this  motion,  many  of  which  are  discussed  in  appellant ' 
f  and  insisted  on  aa  presenting  reversible  error.  Tb 
^h  to  which  this  opinion  would  be  extended  by  a  preset 
on  and  discussion  of  each  of  said  grounds  forbids  thf 
should  do  more  than  indicate  those  on  which  we  thin 
spositioQ  of  the  appeal  may  be  safely  rested, 
he  first  ground  of  such  motion  challenges  the  sufSciene 
he  evidence  to  sustain  the  verdict.  Aa  to  this  ground  ; 
is  suMeient  to  say  that  there  was  conflict  in  th 
.  evidence  on  each  of  the  material  issues  tendered  b; 
the  respective  pleadings  above  indicated,  and  as  th 
rt  will  not  weigh  the  evidence  no  reversible  error  is  pn 
;ed  by  such  ground.  Many  of  the  other  grounds  of  sai 
ion  relate  to  the  giving  of  ingtructious,  Aa  before  ii 
ited  appellant  introduced  evidence  tending,  at  least,  i 
port  each  of  the  controverted  questions  involved  in  th 
es  presented  by  the  several  pleadings  above  indicatec 
applicable  to  the  questions  ao  presented  by  such  issuf 

evidence  the  court  gave  the  following  instructions  amon 
irs  on  the  subject  of  appellant's  duty  of  inspection  c 
merchandise  shipped  to  him.    "(5)     In  this  case  thei 

controversy  as  to  the  terms  of  the  contract  entered  int 
the  parties.  The  defendant  contends  that  under  tb 
>ement  as  made,  in  those  cases  where  no  quantities  c 
chandise  were  named,  in  the  written  part  of  the  eoi 
:t,  but  only  the  prices  given,  the  defendant  was  to  accej 

pay  for  only  such  goods  shipped  to  bim  as  should  l 
satisfactory  and  salable  condition.  If  you  should  fin 
a  the  evidence  that  this  was  one  of  the  terms  of  the  coi 
it,  then  under  the  law  the  defendant  would  have  tl 
it  to  examine  such  parts  of  the  property  in  questioi 
*  receipt  by  him,  to  ascertain  whether  the  same  wei 
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in  satisfactory  and  salable  condition.    But,  if  you  should, 
find  that  this  was  not  one  of  the  terms  of  the  contract  en- 
tered into  by  the  parties,  defendant  would  have  no  such 
right  of  examination." 

''  (6)  One  of  the  contentions  of  the  defendant  in  this  case 
is  that  at  the  time  he  entered  into  the  contract  in  question 
he  did  not  examine  and  did  not  have  opportunity  to  examine 
the  property  in  question.  If  you  should  find  such  to  be  the 
fact,  then  defendant  would  be,  under  the  law,  entitled  to 
inspect  the  property  upon  its  receipt  by  him,  but  if  you 
should  find  that  he  did  have  an  opportunity  to  inspect  the 
same  at  the  time  of  the  purchase  it  would  be  wholly  imma- 
terial as  to  whether  he  in  fact  inspected  it  or  in  fact  knew 
its  condition.  Under  the  law  if  he  had  the  opportunity  to 
know,  itjs  sufficient." 

"(7)  If  you  should  find  from  the  evidence  in  this  case 
that  the  plaintiff  and  defendant  agreed  upon  the  sale  to 
the  defendant  by  plaintiff  of  the  merchandise  described  in 
the  written  part  of  the  contract  in  question,  and  if  you 
should  find  under  the  terms  of  the  contract  there  was  no 
agreement  that  any  part  of  the  property  should  be  in  satis- 
factory and  salable  condition,  and  if  you  should  find  that 
the  plaintiff  delivered  the  property  at  the  place  of  delivery 
as  named  in  the  contract,  and  if  you  should  find  that  the 
property  was  in  existence  at  the  time  of  the  making  of 
the  contract  and  the  defendant  had  the  opportunity  to  ex- 
amme  the  same,  then  you  would  be  justified  in  rendering 
a  verdict  for  the  plaintiff,  provided  you  should  also  find 
that  no  subsequent  contract  relating  to  the  merchandise  in 
question  was  entered  into  by  the  parties." 

Without  stating  the  particular  objection  which  appellant 
makes  to  each  particular  instruction  it  is  sufficient  to  say 
that  the  effect  of  appellant's  contention  is  that  these  instruc- 
tions are  inapplicable  to  the  facts  of  the  case ;  that  they,  in 
effect,  told  the  jury  that  appellant,  on  receipt  of  the  mer- 
chandise, had  no  right  of  examination,  except  the  contract 
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of  purchase  provided  that  he  should  pay  for  only  such  < 
the  goods  as  were  found  to  be  in  a  satisfactory  and  salab 
condition;  that  all  the  evidence  showa  that  at  least  one-ha 
of  the  goods  sold  were  nndeeorated  and  in  an  unfinisht 
state,  and  that  as  to  such  goods  the  right  of  inspection  woul 
exist  independent  of  contract,  and  that  as  to  such  goods  tt 

rule  of  caveat  emptor  should  not  h^ve  been  applia 
2.    "While  there  is  some  confusion  in  the  authorities  i 

their  application  of  said  rule,  it  seems  to  be  well  se 
tied  that,  where,  in  the  absence  of  fraud,  there  is  a  sale  ( 
specific  chattels  already  existing  which  the  buyer  has  ii 
spected,  or  where  the  sale  is  one  of  definite  existing  chatte 
specifically  described,  the  actual  condition  of  which  is  ope 
to  inspection  and  alike  ascertainable  by  either  party,  sua 
rule  applies  and  admits  of  no  exception  or  implied  warrant; 
Bowman  v.  Clemmer  (1875),  50  Ind.  10,  12;  McAlroy 
Wright  (1865),  25  Ind.  22;  Bushman  V.  Taylor  (1891), 
Ind.  App.  12,  28  N.  E.  97,  50  Am.  St.  228 ;  Merchants',  eti 
8av.  Bank  v.  Froze  (1893),  9  Ind.  App.  161,  165,  36  N.  ] 
378,  53  Am.  St.  341 ;  Postal  v.  Oard  (1890),  1  Ind.  App-  25; 
27  N.  E.  584 ;  Springfield  Shingle  Co.  v.  Edgecomb  MiU  C 
(1909),  52  "Wash.  620,  101  Pac.  233,  35  L.  R.  A.  (N.  S 
258,  and  annotated  note;  Benjamin,  Sales  (7th  ed.)  645; 
Mecbem,  Sales  §§1311-1319.  However,  the  rule  of  couci 
emptor  has  been  considerably  relaxed,  and  the  doctrine  i 
implied  warranty  given  a  much  broader  scope  than  it  wj 
formerly  given.  Oil-Well  Supply  Co.  v.  Watson  (1907 
168  Ind.  603,  608,  80  N.  E.  157, 15  L.  B.  A.  (N.  S.)  868,  an 
authorities  cited.  "The  doctrine  of  caveat  emptor  res 
upon  the  principle  that  the  purchaser  sees,  or  may  see,  ai 
know  what  he  buys;  and  not  demanding  an  express  wa 
ranty,  it  will  be  conclnsively  held  that  he  was  content  i 
rely  on  his  own  judgment,  and  if  the  goods  prove  inferii 
in  quality,  the  purchaser  has  no  remedy  but  must  bear  tl 
loss  himself.  Brantly  v.  Thomas  (1859),  22  Tex.  270,  ' 
Am.  Dec.  264;  2  Kent,  Comm.  (14th  ed.)  "479,    But  wbei 
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the  purchaser  has  no  opportunity  to  inspect  the  goods,  and 
no  knowledge  of  the  quality,  and  no  means  of  forming  an 
opinion  of  his  own  with  respect  to  the  quality,  the  reason  of 
the  role  fai^s."  See  also  Springfield  Shingle  Co.  v.  Edge- 
conA  MUl  Co,,  annotations,  supra. 

The  reason  for  the  rule  of  caveat  emptor  and  the  excep- 
tions thereto  here  suggested  strongly  tend  to  support  appel- 
lant's contention,  that  as  to  those  goods  which  were 

3.  undecorated  the  rule  should  not  have  been  applied, 
unless  the  terms  of  the  contract  were  such  as  to 
negative  an  implied  warranty  of  the  quality  and  fitness  of 
such  decorations  for  the  purposes  for  which,  the  ware  so  . 
decorated  was  sold.  As  to  such  goods  the  implied  warranty 
would  exist,  at  least  as  to  the  quality  and  fitness  of  the  decora- 
tions. Of  course,  the  parties  might  have  contracted  against 
the  implied  warranty  as  to  such  decorations ;  and  appellee 
insists  that  they  did,  but  this  was  a  question  of  fact  for  the 
jury,  and  the  court  could  not  assume  the  existence  of  such  a 
contract  without  encroaching  upon  the  rights  of  the  jury. 
The  above  instructions,  especially  Nos.  5  and  7,  are  open 
to  the  criticism  that  they  in  effect  told  the  jury  that  appel- 
lant had  no  right  of  inspection  as  to  any  of  the  goods  pur- 
chased unless  it  found  that  such,  right  was  given  by  appel- 
lant's contract  with  appellee,  and  such  instructions  were 
for  this  reason  in  conflict  with  the  law  as  expressed  in  the 
cases  above  cited.    Instruction  No.  5  is  open  to  the 

1  further  criticism  that  it,  impliedly  at  least,  assumes 
that  appellant's  contention  that  he  was  to  accept 
such  of  the  goods  shipped  as  were  satisfactory  and  in  a 
salable  condition,  applied  only  to  those  articles  of  mer- 
chandise where  the  quantity  was  left  blank  in  the  original 
memorandum  of  purchase.  There  was  evidence  which 
showed  that  appellant  claimed  that  goods  were  shipped 
that  were  not  on  the  original  memorandum,  and  that  he  as- 
serted his  right  to  reject  such  of  those  goods  as  were  un- 
stable, as  well  as  all  the  goods  shipped  under  the  contract. 
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not  on  the  insirMctians  given,  or,  in  other  words,  the 
principal  is  bound  to  third  persons  who  have  relied  thereon 
and  in  ignorance  of  any  limitations  or  restrictions,  by  the 
apparent  authority  he  has  given  to  the  agent,  and  not  by 
the  acitial  or  express  authority.    •    •    •    A  principal,  is 
responsible,  either  when  he  has  given  to  an  agent  sufficient 
authority,  or,  when  he  justifies  a  party  dealing  with  his  agent 
in  believing  that  he  has  given  to  this  agent  this  authority/  '* 
We  recognize  that  the  authorities  make   a  distinction 
where  the  agency  is  a  special  one.    *'The  law  applicable 
to  that  class  of  persons  known  as  special  agents  is  no  longer 
m  doubt,  and  if  we  regard  the  alleged  agent  in  this  case  as 
bebnging  to  that  class,  then  his  rightful  acts  and  authority 
in  the  premises  to  bind  his  principal  would  be  circiunscribed 
by  the  authority  conferred  upon  him  by  his  principal,  and 
all  other  acts  would  be  mere  nullities  so  far  as  his  principal  is 
eoncemed.    In  such  cases  the  general  rule  requires  a  party 
dealing  with  such  agent,  in  the  absence  of  circumstances  giv- 
ing him  implied  power,  to  ascertain  the  extent  of  his  author- 
ity, and  if  he  does  not,  he  must  abide  the  consequences." 
(Our  italics.)     Brier  v.  Mankey  (1911),  47  Ind.  App.  7, 13, 
93  N.  B.  672;  Story,  Agency  (9th  ed.)   §126;  1  Clark  & 
SkyleSy  Agency  §242.    The  italicized  part  of  the  language 
quoted,  clearly  indicates  that  the  courts  recognize  that  even 
in  the  case  of  a  special  agent  there  may  be  circumstances 
which  give  him  implied  power,  and  that  it  is  only  in  those 
cases  where  such  special  agent  attempts  to  bind  his  principal 
in  ike  absence  of  circumstances  giving  him  such  implied 
power  that  the  duty  of  ascertaining  the  extent  of  the  author- 
ity of  such  agent  rests  on  the  party  dealing  with  him. 
However,  instruction  No.  9  assumes  that  appellee 

6.  was  a  special  agent.  It  first  tells  the  jury  to  what 
extent  a  special  agent  may  bind  his  principal  and 
then  says:    **it  therefore  follows  in  this  case'*,  etc., 

7.  impliedly  at  least  assuming  that  Ingalls  was  only  a 
special  agent  pf  appellant.    ^'A  special  agent  is  one 
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who  has  authority  to  perform  one  or  more  special  acts  wi 
particular  instroctiona  or  within  restrictions  necessarily  ii 
plied  from  the  act  to  be  done."  Davis  v.  Tallot  (1894 
137  Ind.  235,  238,  36  N.  E.  1098.  See,  also,  BlackweU 
Ketcham  (1876),  53  Ind.  184;  Crvzan  v.  Smith  (1872),  '. 
Ind.  288;  Berry  v.  Anderson  (1864),  22  Ind.  36;  Reiiz 
Martin  (1859),  12  Ind.  306,  74  Am.  Dec.  215.  The  charact. 
of  the  agency  of  Ingalls  whether  special  or  general  was 
question  of  fact  to  be  determined  by  the  jury  from  all  tl 
evidence  in  the  case  and  not  one  to  be  assumed  by  the  coui 
Indeed,  there  was  some  evidence  tending  at  least  to  pro^ 
that  Ingalls  was  interested  as  a  principal  or  part  owner  i 
said  merchandise. 

Objection  is  also  made  by  appellant  to  instruction  No.  \ 

^ven  by  the  court.    It  reads  as  follows :    "If  you  shou 

find  for  the  plaintiff  it  will  then  be  your  dnty  to  d 

8.  termine  upon  the  amount  which  he  is  entitled  ' 
recover.  Such  amount  would  be  based  upon  the  eo 
tract  price  of  the  goods,  less  such  amount  as  you  mf 

9.  find  has  been  paid  thereon,  and  if  you  should  dete 
mine  that  the  plaintiff  was  entitled  to  recover  i: 

terest  in  addition,  you  would  be  justified  in  adding  intere 
at  the  rate  of  sis  per  cent  from  the  period  during  whic 
plaintiff  in  your  judgment  would  be  entitled  to  intere« 
•  •  *."  This  instruction  is  erroneous  for  two  reasons.  ! 
had  the  effect  of  narrowing  appellant's  defense  aa  to  tl 
amount  of  recovery,  in  case  the  jury  found  for  appellee,  i 
that  it  restricted  any  reduction  from  the  contract  price  i 
the  goods  shipped  to  payments  alone,  and  ignored  all  oth< 
defenses,  on  which  there  was  evidence  that  might  have  li 
the  jury  to  believe  that  appellee  was  not  entitled  to  recovi 
the  full  amount  of  the  contract  price  of  such  goods.  Tl 
instruction  also  left  the  question  of  interest,  except  tl 
rate  thereof,  wholly  to  the  iudgmeni  of  the  jury,  indicatii 
no  time  or  event  from  which  it  should  be  calculated.  A 
instmction  which  precludes  the  jury  from  finding  on  iasa 


NOVEMBER  TERM,  1914.  285 

Bailey  v.  Board,  etc. — 57  Ind.  App.  285. 

supported  by  conflicting  evidence  invades  the  province  of 
the  jury  and  hence  is  erroneous.  Wright  v.  Wright  (1854), 
5  Ind.  389;  Wagner  v.  Weyhe  (1905),  164  Ind.  177,  180,  73 
N.  E.  89,  and  cases  cited.  The  verdict  in  this  case  was  the 
exaet  amount  of  the  contract  price  of  the  goods  shipped 
less  the  payments  made  by  appellant,  indicating  that  the  ^ 
jury  followed  this  last  instruction. 

is  before  indicated  other  instructions  are  objected  to  by 
appellant  and  other  errors  alleged  to  have  occurred  at  the 
trial  are  presented  in  its  brief ;  but  as  a  reversal  of  the  judg- 
ment below  must  result  from  those  which  we  have  already 
considered,  we  therefore  deem  it  unnecessary  to  consider  or 
determine  such  questions.  In  all  probability  they  will  not 
arise  on  a  second  trial  of  the  case,  and  hence  their  discussion 
would  be  of  doubtful  value  to  either  party. 

For  the  errors  in  giving  the  instructions  indicated  the 
judgment  is  reversed,  with  instructions  to  the  trial  court  to 
grant  a  new  trial. 

Note.— Beported  in  106  N.  E.  885.  As  to  when  the  rule  of  caveat 
emptor  Is  inappUcable  In  respect  of  sales,  see  90  Am.  Dec.  426. 
As  to  the  effect  of  a  sale  with  particular  description  of  kind  or 
quality,  see  35  L.  R.  A.  (N.  S.)  25&  See,  also,  under  (1)  3  Cyc. 
348;  (2)  35  Cyc.  410,  403;  (3)  35  Cyc.  397,  601;  C4)  35  Cyc.  601; 
(5)  31  Cyc  1341;  Agency  2  O.  J.  |223;  (6)  38  Cyc.  1657;  (7)  31 
Cyc  1338;  Agency  2  C.  J.  §221;  (8)  38  Cya  1644;  (9)  22  Cyc.  1581. 


Bailey  v.  Board  of  Commissioners  op  the 

County  of  Sullivan. 

[Na  8,905.    Filed  December  8,  1914.] 

1.  HioHWAYS. — Improvement. — Injunction, — In  view  of  the  fact 
that  an  appeal  lies  from  an  order  of  the  board  of  connty  com- 
mifflloners  approving  the  report  of  the  engineer  and  viewers  and 
ordering  the  constmctlon  of  a  highway  improvement,  injunctive 
relief  can  not  be  had,  if  the  board  is  acting  within  the  limits  of 
the  authority  conferred  npon  it  by  the  statute,    p.  289. 

2.  Highways. — Improvement, — Proceedings  Before  Board  of  Com- 
miMionera. — Collateral  Attach.— The  conclusions  reached  by  a 
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board  o(  connty  commlsaloners  In  approrine  the  report  o( 
engineer  and  viewers  and  ordering  tbe  congtmctlon  ot  a  talgb 
Improvement  are  conclusive  against  collateral  attack.     p.2f 

HioBWATS.  —  Improvement. — MateriaU. — Statutei. — ^Under 
act  of  1909,  Acta  1909  p.  363,  |2,  providing  that  the  matei 
□sed  In  road  constmction  outside  of  cities  and  towns  shal 
mch  as  are  usually  employed  in  the  construction  of  country  re 
mcta  as  gravel,  brolcen  stone  and  combinations  thereof,  and 
street  paving  materials  shall  not  be  used  except  upon  sti 
vlthln  the  corporate  limits  of  cities  and  towns,  the  I>oan 
mmmifisioners  la  not  restricted  in  the  character  of  binder  t 
used  to  prevent  disintegration  of  gravel  and  stone  used  In  coa 
lilgbway  construction,  and  hence  may  authorize  such  improver 
:o  be  made  of  asphalt,    p.  290. 

Isjvscnon.— Right  to  ReUef.—ExUtence  of  Legal  Remei 
(There  there  Is  an  adequate  remedy  at  law,  Injunction  can 
5e  resorted  to;  hence  the  construction  of  a  highway  Impr 
nent  will  not  be  enjoined  where  plaintiff  had  the  r^ht  of  ap 
From  the  order  for  such  ccwstnictlon,  and  failed  to  avail  bin 
>f  ench  right:    p.  291. 

From    Sullivan    Circuit    Court;    William   B.   Bridn 

dge. 

Action  by  Richard  L.  Bailey  against  the  Board  of  Comi 

ners  of  the  County  of  Sullivsn.    From  a  judgment 

Cendant,  the  plaintiff  appeals.    Affirmed. 

Walter  F.  Wood,  for  appellant. 

Bunt  &  Qamhill  and  Buff  &  Stratton,  for  appellee. 

Shea,  J. — ^This  action  was  commenced  in  the  Sullivan  i 

it  Court  to  enjoin  the  board  of  commissioiiera  of  SuUi 

unty  from  letting  a  contract  for  the  building  of  an  aspl 

intry  road. 

It  ia  chatted  in  substance,  in  the  complaint,  that  appell 

a  resident  taxpayer  of  the  city  of  Sullivan  and  Hamil 

wnship,  Sullivan  County,  Indiana;  that  appellee  is 

ly  elected  board  of  commissioners  of  Sullivan  Coui 

It  there  is  located  in  the  city  of  Sullivan,  Indiana,  a  etJ 

lining  north  and  south,  known  as  Section  Street,  the  so 

d  of  which  for  a  distance  of  about  1,100  feet  ia  the  bon 

y  line  between  said  city  and  Hamilton  Township,  c 
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half  of  the  street  being  in  the  city  and  one-half  in  the 
township.  From  the  sonth  terminus  of  the  street  there  is 
a  public  highway  running  south  into  Hamilton  Township,  a 
distance  of  about  220  feet,  where  the  highway  intersects 
with  a  gravel  road  running  east  and  west.  On  March  10, 
1911,  William  H.  Eaton  and  others  filed  their  petition  with 
the  auditor  of  the  county  asking  the  board  of  county  com- 
missioners to  improve  the  highway  running  north  and  south, 
and  Section  Street  to  Donaldson  Street  in  said  city,  a  dis- 
tance of  2,000  feet  from  the  intersection  of  the  highway,  by 
grading,  graveling,  paving  with  stone,  or  other  paving  or 
macadamizing  material;  that  notice  was  published  in  the 
Sullivan  Democrat,  a  weekly  newspaper  published  in  the 
city  of  Sullivan  that  said  petition  would  be  heard  by  the 
board  of  commissioners,  April  3,  1911,  which  notice  was  all 
that  was  ever  given  by  publication  to  the  residents  and  tax- 
payers of  Sullivan  and  Hamilton  Township  relating  to  the 
improvement  of  the  street  and  public  highway.  On  the  sec- 
ond day  of  the  May  term,  1911,  said  board  adjudged  the  peti- 
tion snfiSdent  and  appointed ^an  engineer  and  two  viewers  to 
report  on  the  improvement,  who,  on  May  26, 1911,  filed  their 
Import  and  estimate  of  the  improvement ;  that  in  addition  to 
grading  and  improving  the  street  and  highway  by  paving 
with  gravel  or  rock  the  engineer  and  viewers  reported  that 
concrete  curbing  should  be  constructed  along  both  sides  of 
the  street  and  highway  at  an  estimated  cost  of  $2,000 ;  that 
8,889  gallons  of  asphalt  should  be  placed  on  the  improvement 
at  an  estimated  cost  of  $1,777.80  and  that  the  improvement 
should  be  rolled  and  dressed  at  an  estimated  cost  of  $150 ; 
that  the  cement  curbing  and  asphalt  were  to  be  used  on  the 
part  of  the  improvement  in  Hamilton  Township  which  is 
not  within  the  corporate  limits  of  any  city  or  town,  as  well 
as  the  part  in  the  city  of  Sullivan.  On  May  26,  1911,  the 
board  examined  the  report  and  estimate  and  unlawfully  or- 
dered the  improvement  made  in  accordance  therewith,  and 
ordered  bids  for  the  improvement  to  be  advertised  for;  that 
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DO  notice  has  ever  been  given  the  residents  and  taxpayers 
the  city  of  Sullivan  or  Hamilton  Township  that  the  impro 
meut  would  include  cement  curbing  and  asphalt  street  t 
roadbed;  that  these  are  street  paving  materials  and  i 
snch  as  are  usually  employed  in  the  construction  of  coon 
roads;  that  bids  for  said  improvement  were  advertised 
at  the  estimated  cost,  July  5,  1911,  and  unless  the  c< 
missioners  are  enjoined  the  contract  will  be  let  on  the  e 
mate ;  that  the  road  and  street  do  not  require  Huch  an  ■ 
pensive  improvement,  and  if  same  is  made,  it  will  be  a  gn 
injury  to  the  taxpayers  of  the  city  of  Sullivan  and  Hamill 
Township ;  that  the  highway  and  street  should  be  grave! 
or  rocked  as  prayed  in  the  petition  at  an  expense  not 
exceed  $1,600. 

A  demurrer  to  the  complaint  was  sustained,  and  appeUi 
refusing  to  plead  further,  the  court  rendered  judgment 
appellee.  The  reasons  ascdgned  in  support  of  appellee's 
murrer  are:  (1)  the  court  has  no  jurisdiction  of  the  p 
son  of  defendants  nor  the  subject-matter  of  the  action;  I 
the  complaint  does  not  state  facts  sufBcient  to  constitut 
cause  of  action.  As  a  memorandum  of  the  alleged  defe 
of  the  complaint  under  the  second  cause  for  demurrer  i1 
set  out:  (1)  the  complaint  discloses  that  legal  notice  ^ 
given  appellant  and  all  other  taxpayers  of  the  county  of  ' 
pendency  of  the  petition  to  improve  the  highway  described 
the  complaint  before  the  board  of  commissioners  of 
county;  (2)  the  complaint  discloses  that  this  is  a  collate 
attack  upon  the  judgment  of  the  board  of  coromissioc 
of  Sullivan  County,  and  is  not  an  appeal  from  the  decis 
of  the  board  of  commissioners. 

It  is  very  earnestly  urged  on  behalf  of  appellant  t 
error  was  committed  by  the  trial  court  in  sustaining  a 
murrer  to  the  complaint  because  the  action  of  the  board 
commissioners  was  in  violation  of  Acts  1909  p.  353,  s 
the  proviso  of  §2  found  on  page  356  thereof,  which  rei 
as  follows:     "Provided,  That  the  materials  used  in  ri 
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eoDstraction  under  the  proyisious  of  this  act  outside  of 
cities  and  towns  shall  be  such  materials  as  are  usually  em- 
ployed in  the  construction  of  country  roads,  such  as  gravel, 
brolc^  stone  and  combinations  thereof,  and  that  street  pav- 
ing materials  shall  not  be  used  except  upon  streets  within 
the  corporate  limits  of  cities  and  towns. "    It  is  insisted  that 
DO  notice  was  given  to  the  residents  of  the  city  of  Sullivan 
or  Hamilton  Township  that  said  improvement  would  in- 
dode  cement  curbing  and  asphalt  street  and  roadbed;  that 
cement  curbing  and  asphalt  are  street  paving  materials  and 
are  not  such  materials  as  are  usually  employed  in  the  con- 
struction of  country  roads,  and  therefore  the  act  of  the 
eommisgioners  in  so  ordering  said  construction  was  iUegaL 
We  think  the  order  of  the  board  of  county  commissioners 
in  approving  the  report  of  the  engineer  and  viewers  ordering 
the  construction  of  the  highway  in  this  instance,  was 
1   a  judicial  order  from  which  an  appeal  would  lie  with- 
out reference  to  this  act.   Ross  v.  Becker  (1907),  169 
Ind.  166,  81  N.  E.  478.    The  statute  which  governs  the  board 
in  this  instance,  however,  provides  specially  for  an  appeal. 
§§7735,  7738  Bums  1914,  Acts  1907  p.  211,  Acta  1903  p. 
288.   This  being  true,  if  the  board  of  county  commissioners 
were  acting  within  the  limits  of  the  authority  conferred 
apon  it  by  the  statute,  a  remedy  by  injunction  will  not 
lie.   Board,  etc.  v.  Conner  (1900),  155  Ind.  484,  58  N.  E. 
828;  Board,  etc.  v.  Dickinson  (1900),  153  Ind.  682,  53  N.  E. 
929;  Boss  V.  Becker,  supra;  State,  ex  rel.  v.  State  Board,  etc. 
(1910),  173  Ind.  706,  91  N.  E.  338;  Southern  Ind.  R.  Co.  v. 
SaUroad  Com.,  etc.  (1909),  172  Ind.  113,  87.N.  E.  966.    It 
has  been  held  repeatedly  that  the  conclusion  reached 
2.   on  such  questions  by  the  board  of  county  commission- 
era  or  other  inferior  tribunal  is  conclusive  as  against 
collateral  attack.    This  has  been  expressly  held  by  this  court 
in  veiy  recent  cases  involving  the  action  of  county  commis- 
ffloners.    Harrod  v.  lAttell  (1912),  51  Ind.  App.  418,  99  N. 
Vol.  57—19 
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E.  817,  and  authorities  cited;  Larimer  v.  Erau  (1914), 
33,  103  N.  E.  1102,  105  N.  E.  936.  The  latter  was  a  i 
age  case.  The  court  held,  in  effect,  that  the  board  of 
missioners  having  found  that  notice  was  given  and  tht 
petition  was  regular  in  form,  such  finding  was  a  safi 
determinatioa  that  the  board  had  jurisdiction,  and 
not  be  collateraUy  attacked.  This  is  the  precise  situ 
in  the  present  case. 

The  only  question  raised  in  this  case  affecting  the  , 
diction  as  mentioned  above  is  that  the  acts  of  the  boa 

county  commissioners  in  constructing  that  porti< 
3.    the  highway  outside  of  the  city  of  Sullivan  ai 

Hamilton  Township  out  of  asphalt,  was  beyon( 
power  of  the  board;  that  the  ststnte  above  quoted  prol 
the  use  of  asphalt  for  the  reason  that  it  is  properly 
aidered  paving  material  used  upon  streets  within  the  c 
rate  limitB  of  cities.  The  Supreme  Court  has  very  rec 
considered  this  particular  section  of  the  statute  and  dei 
the  question  adversely  to  appellant's  contention  in  the  ct 
Meisker  v.  Whitsell  (1914),  181  Ind.  126,  103  N.  E. 
The  court  said  in  construing  the  act  of  1909,  supra,  tc 
er  with  the  act  of  1913  (Acts  1913  p.  514),  in  a  discussi 
the  question,  that  the  use  of  the  words  "gravel,  broken 
and  combinations  thereof"  in  the  statute  did  not  prohibi 
use  of  a  third  substance  as  a  binder  or  filler,  declaring 
such  an  interpretation  was  too  narrow ;  that  the  moder 
of  highways  requires  that  some  sort  of  a  binder  mu 
used  to  prevent  disintegration  of  gravel  and  stone,  in 
elusion  using  the  following  language:  "However, 
manifest  that  the  legislature  had  a  purpose  in  view  in 
Tiding  for  the  use  of  'combinations'  of  stone  and  gravel 
it  is  scarcely  to  be  doubted  that  such  purpose  was  to  pre 
or  mitigate,  the  disintegrating  effect  of  automobile  trafl 
stone  or  gravel  highways,  and,  in  securing  such  resn 
permit  the  gravel  or  broken  stone,  or  both,  to  he  more  ■ 
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\y  united  by  binding  with  coal  tar,  cement,  or  other  sub- 
stance adapted  to  such  purpose.  As  the  statute  is  silent  on 
the  subject  of  binding  material,  we  can  not  say  that  the  use 
of  asphalt,  for  such  purpose,  would  be  unlawful,  even  if  it 
were  conceded  that  its  use  might  entail  unnecessary  ex- 
pense. It  must  be  remembered  that  no  board  of  commission- 
en  is  bound  to  order  a  highway  improvement,  of  the  char- 
acter here  in  controversy,  without  submitting  the  question  to 
a  township  vote.  It  will  be  presumed  that  county  commis- 
sioners will  faithfully  discharge  their  duties,  and  will  not 
wantonly,  or  carelessly,  permit  injustice  to  be  worked 
against  one  township  neighborhood,  by  ordering  an  un- 
Decessarily  ezi)ensive  improvement  in  another,  without  sub- 
mitting such  question  to  the  voters  of  the  entire  district, 
against  the  taxable  property  of  which  the  assessment  must 
be  made.  In  so  far  as  the  use  of  county  highway  materials 
is  concerned,  the  act  of  1913  (Acts  1913  p.  514),  does  not 
differ  from  the  1909  amendment  of  §72  of  the  highway  act, 
and  consequently,  it  is  unnecessary  to  decide  whether  the 
act  of  1913  is  retroactive.  We  hold  that  under  either  act,  a 
binder  may  be  used,  to  form  a  closer  union  of  stone  or  gravel, 
and  the  question  of  what  is  the  most  suitable  material  is 
one  for  the  determination  of  the  local  authorities.'*  In  view 
of  this  well  reasoned  opinion  of  the  Supreme  Court  we  think 
there  is  no  doubt  that  the  board  of  commissioners  had  ample 
power  to  order  the  improvement  made  of  asphalt,  which,  as 
the  court  says,  may  be  regarded  as  a  binder  of  gravel  and 
stone.  The  board  having  such  power  the  remedy  of  appel- 
lant was  by  appeal 

It  is  an  elementary  principle  of  the  law,  which  should  be 
closely  adhered  to,  that  where  there  is  an  adequate  remedy 

at  law,  the  extraordinary  remedy  by  injunction  can 
4.    not  be  resorted  to.    Appellant  in  this  case  having 

failed  to  appeal  from  the  board  of  commissioners  can 
not  now  be  heard  to  complain  by  way  of  injunction.    High, 
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Injunctiona  (4Ui  ed.)  §165  ei  aeq.;  Joyce,  Injimctiona 
16  Am.  and  Eng.  Ency.  Law  (2d  ed.)  352,  and  autho 
cited. 

No  error  waa  committed  by  the  trial  court  in  susta 
the  demurrer  to  the  complaint.    Judgment  affirmed. 

Non. — Reported  In  107  N.  B.  3&  As  to  the  remedies  ot 
parera  for  lll^al  corporate  acte,  see  2  Am.  St  92.  As  to  tbe 
of  a  taspayer.  In  the  absence  of  a  Btatute,  to  enjoin  tmlawfi 
pendltnres  by  a  municipality,  see  36  L.  R.  A.  (N.  S.)  1. 
taxpayers*  actions,  see  Ann,  Caa.  1913  C  884.  See,  also,  tmde 
22  Cyc.  775;  (2)  11  Cyc  405;  (3)  37  Cyc.  222;  {4)  22  Cyc.  77^ 


The:  Belt  Railroad  and  Stock  Yards 
Company  v.  Pluhher. 

[No.  8,443.  Filed  December  9,  1&14.] 
1.  LiVKBY  Stable  Eerfebs. — Lots  of  Property. — NegUgenoe. — I 
tip. — Where  a  team  d  mules,  a  team  of  horaes  and  some  tas 
were  left  over  nlgbt  In  a  stable  operated  by  defendant,  wit 
understanding  tbat  plaintiff  >ras  to  pay  for  tbe  stable  roon 
relation  of  bailor  and  bailee  existed,  so  that,  tbe  property  b 
been  lost  In  a  Are  during  the  night,  as  a  result  of  tbe  ne^l 
of  defendant's  servant  la  lotMug  the  door  and  going  away. 
Ing  It  impossible  for  tbe  owner  to  rescue  his  property,  tbou 
arrived  la  time  to  have  done  so,  or  of  defendant's  faik 
proTlde  a  watchman  to  give  an  alarm  In  tbe  case  of  Are,  di 
ant  was  liable,   p.  294. 

Prom  Marion  Circuit  Court  (19,915) ;  Charles  Ren 
Judge. 

Action  by  Philip  Plummer  against  the  Belt  Bailroac 
Stock  Yards  Company.  Prom  a  judgment  for  plaintifl 
defendant  appeals.    Affirmed. 

Newberger,  Richards,  Simon  i&  Davis,  for  appellant 

Wymond  J.  Beckett,  for  appellee. 

Laibt,  J. — Appellee  lost  a  team  of  mules  and  a  tea 
horses  and  some  harness  in  a  fire  which  occurred  oi 
morning  of  December  16,  1908,  by  which  a  stable  ope 
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by  appellant  was  destroyed,  together  with  the  property 
owned  by  appellee.  The  two  teams  and  the  harness  had 
been  placed  in  this  stable  on  the  evening  before  the  fire  to 
be  kept  over  night  with  the  understanding  that  appellee  was 
to  pay  for  the  stable  room.  Appellee  recovered  a  judgment 
for  damages  on  account  of  the  loss  of  his  property.  Appel- 
lant seeks  by  this  appeal  to  reverse  this  judgment  for  the 
reasons,  as  alleged  in  its  assignment  of  errors,  (1)  that  the 
conrt  erred  in  overruling  appellant's  demurrer  to  the 
amended  complaint,  and  (2)  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

This  court  at  the  preceding  term  decided  an  appeal  from  a 
jndgment  against  appellant  based  upon  a  loss  of  property  in 
the  same  fire.  Belt  B.,  etc.,  Co.  v.  McClain  (1915),  58  Ind. 
^PP-  — f  106  N.  E.  742.'  In  that  case  the  facts  necessary 
to  an  imderstanding  of  the  points  of  law  involved  here  were 
stated,  and  we  need  not  set  them  out  in  this  opinion,  as  the 
facts  involved  in  the  two  cases  are  practically  the  same.  Ex- 
cept as  to  a  difference  in  the  names  of  the  plaintiffs  and  the 
description  of  the  property  destroyed,  the  complaints  are  not 
essentially  different,  although  the  complaint  in  this  case 
contains  some  allegations  not  found  in  the  complaint  con- 
sidered in  our  former  opinion.  In  an  opinion  in  which  the 
views  of  the  court  were  stated,  the  complaint  in  that  case 
was  held  sufl5eient  and  upon  that  authority  we  hold  that 
the  complaint  in  this  case  states  facts  sufficient  to  withstand 
a  demurrer. 

The  only  other  question  presented  relates  to  the  giving  of 
instmctions  Nos.  7  and  8.  Appellant  asserts  that  the  trial 
court  erred  in  giving  each  of  these  instructions  and  that  a 
new  trial  should  have  been  granted  for  that  reason.  The 
portions  of  these  instructions  to  which  appellant  objects 
told  the  jury,  in  substance,  that  before  plaintiff  could  re- 
cover, he  must  establish  one  or  more  of  the  acts  of  negligence 
charged  in  the  complaint.  The  complaint  charges  appellant 
with  two  acts  of  negligence.    The  first  particular  in  which 
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it  is  alleged  to  have  been  negligent,  is  that  its  servants  : 
gently  locked  the  door  of  the  stable  and  went  away  so 
after  the  fire  broke  out,  it  was  not  possible  to  open  the 
and  rescue  the  property  although  appellee  arrived  a 
bam  in  time  to  have  done  so  if  the  door  had  not  been  lo 
The  second  particular  in  which  appellee  is  alleged  to 
been  negligent  ia  that  it  failed  to  keep  a  watchman  in 
stant  attendance  at  the  bam  to  give  an  alarm  and  to  t 
property  in  case  of  fire. 

Appellant  contends  that  there  is  an  attempt  to  set  o 
the  complaint  two  separate  charges  of  n^ligence,  but 
the  first,  as  heretofore  set  out,  does  not  state  facts  sufG 
to  show  actionable  negligence,  and  that  if  that  chargt 
been  embodied  in  a  separate  paragraph  of  complaint  t 
eovery  could  have  been  allowed  on  such  paragraph, 
this  reason,  appellant  asserts  that  appellee  was  not  en 
to  recover  upon  proof  that  appellant's  servants  neglig 
locked  the  door  of  the  barn,  and  that  the  portions  c 
stmctions  Nos.  7  and  8  heretofore  quoted  are  erroneous 
sustaining  this  contention  appellant  relies  on  the  ca 
Cleveland,  etc.,  B.  Co.  v.  Powers  (1909),  173  Ind.  10 
N.  E.  1073,  89  N.  E.  485.  The  mle  announced  in  this 
has  no  application  here  for  the  reason  that  both  o: 
acts  of  negligence  are  sufficiently  stated  in  the  comp 
The  duty  resting  on  the  defendant  to  use  care  in  favor  ( 
plaintiff  arose  as  a  matter  of  law  out  of  the  relation  of  I 
and  bailee.  This  relation  is  fully  disclosed  by  the 
stated  in  the  complaint.     As  showing  a  violation  of 

duty  to  use  reasonable  care,  plaintiff  alleges  tlia 
1.     defendant's  servants  negligently  locked  the  doi 

the  barn  and  went  away  leaving  the  door  lockec 
that  no  one  was  present  after  the  fire  broke  out  to  unit 
80  as  to  afford  access  to  the  plaintiff's  property, 
amounts  to  a  charge  that  defendant's  servants  did  those 
and  that  the  conditions  and  circumstances  under  which 
were  done  were  of  such  a  nature  that  a  person  of  ord 
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prudence  acting  under  the  same  conditions  and  circum- 
stances would  not  have  done  them.  If  the  evidence  intro- 
duced at  the  trial  showed  a  state  of  circumstances  from 
which  the  jury  could  have  properly  inferred  that  these  acts 
were  negligently  done,  there  could  be  no  error  in  giving  the 
iostmetions.  Belt  B,,  etc.,  Co.  v.  McClain,  supra;  opinion 
on  petition  for  rehearing,  Tippecanoe  Loan,  etc.,  Co.  v. 
Ckveland,  etc.,  R.  Co.  (1915),  post  644,  106  N.  E.  739,  and 
eases  there  cited. 

The  evidence  is  not  in  the  record  and  the  verdict  is  not 
challenged  on  the  ground  that  it  is  not  supported  by  suffi- 
cient evidence.  The  complaint  states  a  cause  of  action  and 
there  was  no  error  in  giving  the  instructions  of  which  appel- 
lant complains.    Judgment  affirmed. 

Note.— Reported  In  107  N.  B.  17.  As  to  liability  of  master  for 
DegUgence  or  misconduct  of  servant,  see  40  Am.  Rep.  226.  As  to 
the  liability  of  the  keeper  of  a  livery  stable  for  loss  of  property  of 
patron,  see  3  L.  R.  A.  (X.  S.)  348.    See,  also,  25  Cyc.  1512. 


Miller  v.  Coulter  et  al. 

[No.  8387.    Piled  December  11, 1914.] 

1-  Appeal. — Revteto. — Issues, — Answers  to  Interrogatories.  —  In- 
structUms, — ^In  an  action  by  a  lessee  against  the  lessor  of  a 
building  for  damages  for  property  lost  in  a  fire  which  destroyed 
the  building,  where  each  paragraph  of  the  complaint  alleged  in 
SDbstance  that  the  fire  originated  around  the  chimney,  and  that 
it  resulted  from  an  alleged  defective  condition  of  such  chinmey, 
and  the  jury's  answers  to  interrogatories  returned  with  a  verdict 
for  defendant  showed  that,  while  the  chimney  was  used  by  the 
occupant  of  an  adjoining  building,  all  flue  holes  within  the  build- 
tng  were  closed  so  that  neither  smoke  nor  fire  could  escape 
therefrom,  that  there  was  no  evidence  to  show  that  the  fire 
originated  about  the  chinmey,  that  the  chimney  was  not  defective, 
and  that  the  fire  may  have  been  caused  from  electric  wires,  or 
from  some  cause  other  than  a  defect  In  the  chimney,  etc.,  in- 
atmctlons  covering  the  subject  of  the  landlord's  implied  promise 
to  repair,  the  effect  that  must  be  assigned  to  any  notice  of  de- 
fects that  plaintiff  may  have  had,  the  effect  of  an  agreement  to 
repair,  and  stating  that  plaintiff  conld  not  recover  in  the  absence 


396  APPELLATE  COUBT  OF  INDIANA, 

Miller  V.  CoDlter— 67  Id(L  App.  2S5. 

of  proof  that  the  Are  was  caaBed  as  alleged,  were  sot  erra 
on  the  theoiT  that  tbej  iDfloenced  the  jury's  answers  to  tl 
terrogatorles,  dof  can  It  be  said  that  such  aDswers  wonid 
been  different  had  appellant's  requested  Instructions  been  j 
p.  298. 
!.  Tbuih — lB8uet. — Burden  of  Proof. — Anticera  to  Interrogai 
— In  an  action  b?  a  tenant  against  the  owner  of  a  buUdi 
recover  for  property  lost  by  fire  which  destroyed  the  bui 
where  plalntllT  alleged  that  the  chimney  was  defecttve  and 
the  fire  resulted  from  such  defective  condition,  plaintiff  ha 
burden  of  proving  that  the  fire  originated  as  alleged,  hen<: 
swers  by  the  Jury  to  Interrogatories  to  the  effect  that  then 
no  evidence  on  the  subject  of  whether  tbe  fire  was  causi 
defects  In  the  chimney,  were  equivalent  to  poelttve  an 
against  plaintiff,    p.  298. 

From  Clinton  Circoit  Court ;  Joseph  Comhs,  Judge. 

Action  by  John  C.  Miller  against  David  A,  Coulter 
mother.  From  a  judgment  for  defendants,  the  plaintii 
peals.    Affirmed. 

Joseph  Clayhaugh,  Thomson  &  McAdams,  for  appe] 

Sheridan  &  Qruber,  for  appellees. 

Caldwell,  J. — This  action  was  brought  by  appc 
against  appellee,  David  A.  Coulter,  and  also  one  Wi 
H.  Coulter.  The  latter  having  died,  the  former,  as  ac 
ietrator  of  his  estate,  has  been  substituted.  The  comp 
is  in  two  paragraphs.  The  averments  essential  to  an  uj 
standing  of  the  controlling  questions  are  in  substan( 
Follows:  At  all  times  involved,  Coulter  and  Coulter 
the  owners  of  a  three-story  brick  building,  facing  wet 
the  southeast  corner  of  the  intersection  of  Jackson  and  ~V 
Ingtou  streets  in  Franklin,  Indiana,  known  as  "The  Co 
Opera  House  Block".  Business  rooms  on  the  ground 
were  occupied  b}'  tenants.  The  rear  part  of  the  seeonc 
third  stories  was  equipped  with  a  stage,  dressing  n 
Btc,  and  had  formerly  been  used  as  an  opera  house, 
part  of  the  building  was  in  the  possession  of  the  ow 
Appellant,  as  tenant  of  the  owners,  occupied  the  front 


NOVEMBER  TERM,  1914.  297 

Miller  v.  Coulter— 57  Ind.  App.  295. 

of  the  second  and  third  floors  in  conducting  a  merchant 
tailoring  business^  the  lease  containing  a  provision  by  which 
the  Coulters,  as  lessors,  agreed  to  keep  the  chimneys,  roof, 
outside  walls  and  windows  in  repair.  On  April  29,  1910, 
within  the  term  of  this  tenancy,  and  while  appellant  was  so 
occupying  it,  the  building  was  destroyed  by  fire,  whereby 
appellant's  stock  of  goods,  etc.,  was  destroyed.  Adjoining 
the  building  on  the  south  was  a  building,  not  so  tall,  owned 
by  one  Cushwa,  and  in  which  he  conducted  a  restaurant 
and  bakery  business.  The  lower  part  of  the  south  wall  of 
the  block  was  common  to  both  buildings.  In  the  south  waU 
there  was  a  chimney,  which  passed  up  along  the  south  end 
of  the  stage  and  extended  eight  or  ten  feet  above  the  south 
wall.  The  cooking  range,  bakery  oven,  etc.,  in  the  Cushwa 
building  were,  by  arrangement  with  the  Coulters,  connected 
with  the  chimney.  The  tenants  of  the  block  did  not  use  the 
chimney,  but  used  other  chimneys  therein.  In  each  para- 
graph of  complaint,  appellant  charges  that  the  Coulters 
failed  to  keep  the  chimney  in  repair ;  that  on  the  south  end 
of  the  stage,  there  were  two  dressing  rooms,  one  above  the 
other,  and  that  in  each  dressing  room,  there  was  a  hole  in 
the  chimney,  to  which  a  stove  had  formerly  been  connected, 
and  that  there  was  no  covering  over  either  of  the  openings, 
and  that  the  chimney  was  defective  in  other  particulars. 

By  the  first  paragraph  of  complaint,  appellant  sues  on  the 
alleged  breach  of  the  covenant  to  repair.  By  the  second 
paragraph,  for  negligence  in  maintaining  the  chimney  in 
its  alleged  defective  condition,  and  for  negligence  in  failing 
to  repair  it.  In  each  paragraph  it  is  alleged  in  substance 
that  the  fire  originated  around  the  chimney,  and  that  it 
nsolted  from  its  alleged  defective  condition.  There  is  no 
charge  disassociated  from  said  chinmey.  There  is  no  claim 
other  than  that  on  account  of  its  condition,  fire  was  cum- 
municated  to  combustible  material  around  it  over  the  stage, 
or  where  it  passed  through  the  roof. 
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The  general  verdict  waa  for  the  defendants.  Witb 
general  verdict  the  jxary  retomed  answers  to  a  large  do: 
of  interrogatories. 

Appellant  hases  his  contention  that  this  cause  shoul 

reversed  solely  on  the  giving  of  certain  instructions, 

on  the  refusal  of  certain  others  tendered  by  him. 

1.  this  contention  a  twofold  question  is  presente 
this  court  by  the  hriefs:     (1)   appellees  argue 

the  instmctious  are  not  in  the  record,  but  that  if  it  sb 
be  held  otherwise,  there  was  no  error  in  the  matter 
plained  of;  (2)  it  is  claimed  by  appellees  that  the  ans 
returned  by  the  jury  to  certain  interrogatories  show  affi 
tively  that  any  error  that  may  have  been  committed  in  n 
ing  or  giving  such  instructions  was  harmless;  to  whicl 
pellant  rejoins  that  the  interrogatories  and  answers  tfai 
are  brought  to  the  attention  of  this  court  only  by  appel 
brief;  that  the  brief  does  not  meet  the  requirements  ol 
rules  of  this  court,  and  that,  therefore,  the  interrogat 
and  answers  should  not  be  considered.  Appellant  fui 
contends  that  the  subject-matter  of  the  instructions  rei 
and  also  of  those  given  is  such  that  this  court  can  not 
that  the  latter  may  not  have  influenced  the  jury  in  rel 
ing  such  answers,  or  that  the  answers  might  not  have 
different  had  the  refused  instructions  been  given.  We 
ceed  to  determine  the  second  question. 

In  order  for  appellant  to  be  entitled  to  recover  on  e 

paragraph  of  his  complaint,  he  was  bound  to  prove,  ai 

other  things,  that  the  chimney  was  defective  a 

2.  leged,  and  also  that  the  fire  resulted  from  its  de 
ive  condition.  Appellees  to  sustain  their  contei 
assert  that  the  answers  to  interrogatories  show  af 

1,     atively  that  appellant  failed  on  the  question  of 

cause  of  the  fire.    Appellant  does  not  controvert 

assertion,  hut  seeks  to  avoid  its  effect  as  indicated.    1 

as  indicated,  appellant  claims  that  appellees  have  not 

plied  with  the  rules  of  this  court  ia  the  preiwiratio 


NOVEMBER  TERM,  1914.  299 

Miller  r.  Coulter— 57  Ind.  App.  295. 

their  brief.  The  defect  in  appellees'  brief  has  been  remedied 
bj  permission  of  this  court.  To  determine  appellant's 
second  contention — ^that  is,  as  to  whether  the  matter  of 
refnsmg  or  giving  instrnctions  complained  of  may  have 
affected  the  answers  to  such  interrogatories  as  bear  on  the 
question  of  whether  defects  in  the  chimney  caused  the  fire, 
necessitates  a  partial  examination  of  such  interrogatories. 
In  a  general  way,  the  answers  to  the  interrogatories,  as  far 
as  material  to  the  question  under  consideration,  are  sub- 
stantially as  follows:  At  the  time  of  and  before  the  fire 
the  cooking  range  and  baking  oven  in  the  restaurant  were 
being  fired  with  wood  as  fuel,  and  connected  with  the  chim- 
ney. Defendants,  sometime  prior  to  the  fire,  stopped  up 
the  fine  holes  in  the  chimney  at  the  south  end  of  the  stage, 
nang  for  that  purpose  metal  flue  stops,  and  they  were  so 
stopped  at  the  time  of  the  fire.  They  were  not  open  so 
as  to  permit  the  escape  of  smoke  or  fire,  and  no  one  had 
seen  smoke  escaping  therefrom  in  the  last  three  years,  and 
smoke  and  fire  had  never  escaped  from  the  fine  holes.  For 
several  years  prior  to  the  fire,  the  presence  of  smoke  was 
at  times  detected  in  the  building,  but  notwithstanding  a 
careful  examination  to  that  end  by  appellant,  defendants 
and  the  fire  chief,  its  origin  could  not  be  ascertained.  There 
was  no  evidence  to  indicate  that  such  smoke  came  from  the 
chimney.  Smoke  did  escape  from  the  chimney  at  times  at 
a  point  two  or  three  feet  above  the  roof  line.  There  was 
no  evidence  that  the  fire  caught  and  started  at  and  around 
the  chimney,  or  that  the  fire  was  first  seen  around  the 
ehimney.  There  was  no  evidence  that  the  fire  was  just 
starting  when  discovered,  or  that  it  started  at  or  near  the 
chimney,  or  that  it  started  at  the  flue  holes  and  burned  up 
around  the  chimney,  or  that  the  fire  consisted  of  a  small 
blaze  when  first  discovered.  Being  called  on,  in  case  a  cer- 
tain other  interrogatory  was  answered  in  the  affirmative  to 
state  where,  in  the  chimney  was  the  defective  condition,  the 
jory  answered  **No."    All  parts  of  the  building,  except  the 
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>era  house  proper,  at  the  time  of  the  fire,  were  wire 
e  use  of  electricity,  which  electricity  was  heing  ub< 

1  the  tenants.  Appellant  was  using  such  electricity 
18  maintaLning  coal  fires  in  his  stoves.  He  daily  pi 
hes  from  his  stoves  into  wooden  vessels,  and  left 
ssels  with  the  ashes  therein  on  wooden  doors.  He  cli 
it  his  stoves  on  the  day  of  the  fire,  and  on  the  day  b< 
■d  80  left  the  ashes.    He  had  been  notified  several 

■  the  fire  chief  to  cease  so  leaving  the  ashes.  Gas 
atches  and  coal  oil  were  kept  in  the  hnilding.  Th 
ny  have  resulted  from  some  cause  other  than  a  deft 
e  chimney,  and  it  may  have  been  catised  by  electric  ^ 
TVe  have  given  only  such  an  abstract  of  the  interrc 
!S  and  answers  as  may  be  necessary  to  determine  wh 
structions  refused  and  given  as  aforesaid  may  ha^ 
cted  such  answers,  as  claimed  by  appellant.  Since  a 
Lestion  of  the  origin  and  cause  of  the  fire,  the  bi 
IS  on  appellant  to  make  proof  as  alleged,  answers  1 
rrogatories  bearing  on  the  subject  of  whether  the  fin 
used  by  defects  in  the  chimney,  which  are  to  the 
at  there  is  no  evidence  on  such  subject,  are  equii 
positive  answers  tosuch  interrogatories  against  appe 
dianapolis  Abattoir  Co.  V.  Temperly  (1903),  159  Ind 
6,  64  N.  E.  906,  95  Am.  St.  330 ;  Perry,  etc..  Stone  ( 
ilson  (1903),  160  Ind.  435,  439,  67  N.  E.  183;  India 
■;  etc..  Traction  Co.  v.  Newhy  (1910),  45  Ind.  App, 
I  N.  E.  29,  91  N.  E.  36.  As  to  instructions  tender. 
ipellant,  he  complains  of  the  court's  refnsal  to  give 
6  and  9.  Instruction  No.  5  is  to  the  effect  that  i 
>t  the  duty  of  appellant  to  make  repairs;  No.  6, 
tpellees  were  chargeable  with  the  natural  tenden< 
lildiugs  to  get  out  of  repair;  and  No.  9,  that  app 
id  a  right  to  assume  that  appellees  would  exercis 
nary  diligence  in  making  repairs.  Appellant  com] 
ily  of  instructions  Noa.  5,  12,  17  and  22  given  at  t 
es'  request.    No  criticism  is  urged  against  the  seri 
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instrnotioiis  given  by  the  court  on  its  own  motion^  Instruc- 
tion No.  5  is  on  the  subject  of  the  landlord's  implied  promise 
to  repair.  Nos.  12  and  17  are  on  the  effect  that  must  be 
aasgned  to  any  notice  of  defects  that  appellant  may  have 
had.  Instruction  No.  22  contains  two  propositions:  (1) 
that  appellant  could  not  recover  on  his  first  paragraph  in 
the  absence  of  proof  that  the  fire  was  caused  by  defects  in 
the  chimney,  as  alleged,  and  (2)  the  effect  of  an  agree- 
ment to  repair.  On  the  question  under  consideration,  ap- 
pellant cites  and  quotes  from  Johnson  v.  Culver  (1888), 
U6  Ind.  278,  19  N.  E.  129,  and  Harmon  v.  Foran  (1911), 
48  Ind.  App.  262,  94  N.  E.  1050,  95  N.  E.  597.  In  the  first 
case  cited,  the  Supreme  Court,  in  holding  that  the  lower 
conrt  erred  in  permitting  plaintiff's  counsel,  over  objection, 
to  read  in  argument  to  the  jury  extracts  from  law  books, 
reflecting  somewhat  on  the  credibility  of  expert  testimony, 
said  in  substance  that  the  fact  that  a  special  verdict  was 
returned  did  not  render  the  error  harmless,  for  the  reason 
that  the  conduct  complained  of  had  a  direct  tendency  to 
influence  the  jury  as  to  its  conclusions  under  the  evidence. 
That  such  tendency  is  evident  appears  from  the  fact  that 
verdicts,  either  general  or  special,  rest  only  upon  such  evi- 
dence as  the  jury  accepts  as  credible.  In  the  second  case 
cited,  it  was  held  that  error  in  charging  the  jury  that  a 
traveler  approaching  a  railroad  crossing  is  presumed  not 
to  have  been  guilty  of  contributory  negligence,  was  not 
cured  by  the  answers  of  the  jury  returned  to  interrogatories 
on  the  subject  of  contributory  negligence.  That  said  deci- 
sion is  sound  is  apparent.  Where  the  jury  is  given  an 
incorrect  rule  to  guide  its  conduct,  the  fact  that  it  acted 
nnder  such  rule  could  not  make  it  correct. 

In  the  case  at  bar,  appellant  has  not  i)ointed  out  to  tis, 
and  we  are  unable  to  see  wherein  the  instructions  given  and 
eomplaiaed  of  could  have  influenced  the  jury  in  its  answers 
to  interrogatories  on  the  subject  of  whether  such  fire  in 
fact  resulted  from  defects  in  the  chimney,  or  wherein  the 
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iswers  would  likely  have  been  different  had  the  refi 
istructiona  been  given.  "We  are,  therefore,  compellet 
)ld  against  appellant  on  the  second  question.  Such  b 
le  case,  it  is  nnneceasair  to  determine  the  first  quee 
resented  by  the  briefs. 

There  being  no  prejudicial  error  in  the  record,  the  ji 
eut  is  afSrmed. 

NoTX.— Reported  Is  107  N.  E.  14.  As  to  the  right  and  liabll 
'  tenant  oq  deatmctlon  of  leased  premises,  see  94  Am.  Dea 
.  Am.  St.  566.  See,  also,  under  (1)  3S  Cfc  1TT5;  (2)  38 
124;  24  Gyc  1123. 


SuLOJ  V.  Retlaw  Mines  Company. 

[No.  8,432.  Filed  December  11,  1814.] 
Appeal.  —  Record. — tnitrvcUona.  —  Failure  to  Show  Ftlin 
Section  661  Burns  1914,  Acts  190T  p.  652,  relating  to  makln 
stmctions  a  part  of  the  record  n'ltlioiit  a  bill  of  exception 
Btrictlr  c<Hi8trued,  and  requires  that  all  inBtructions,  wh( 
given  or  refused,  shall  be  filed  with  the  clerk  of  the  coui 
the  close  of  the  instnictloa  of  the  Jury :  bence,  where  the  < 
book  entry  shows  that  the  minutes  made  on  the  instructloii 
tbe  trial  conrt  were  filed  and  ordered  made  a  part  of  the  re 
bat  does  not  disclose  that  the  instroctlons  themselves  were 
the  instructions  are  not  In  the  record  and  no  question  there 
presented,    p.  303. 

Appcai. — Record. — Fatlure  to  Sltotp  Filing  of  Inttructio. 
Correction  Xunc  Pro  Tunc. — Where  the  record  on  appeal 
to  disclose  that  InstmctlcmB  were  filed  so  as  to  be  made  a 
thereof  without  a  bill  of  exceptions,  and  such  failure  is  mi 
the  resnit  of  mistake  or  Inadvertence  of  the  clerk  In  makinf 
order  book  entry,  the  record  may  be  corrected  nunc  pro 
p.  304. 

From  Superior  Court  of  Vigo  County;  John  E.  < 
udge. 

Action  by  Peter  Suloj  against  the  Retlaw  Mines  C 
any.  From  a  judgment  for  defendant,  the  plaintiff 
sals.     Affirmed. 
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Daniel  Belasco  and  Walker  dk  Blankenbaker,  for  appellant. 
Davis  &  Bogart  and  Mastin  &  Sherlock,  for  appellee. 

Laibt,  J. — This  is  an  action  for  damages  growing  out  of 
8  personal  injury  received  by  appellant  while  he  was  em- 
ployed as  a  laborer  in  the  mine  of  appellee^  There  was 
a  verdict  and  judgment  in  appellee's  favor. 

The  only  error  assigned  on  appeal  is  the  action  of  the 
trial  court  in  overruling  appellant's  motion  for  a  new  trial, 
and  the  only  questions  sought  to  be  presented  under  this 
assignment  relate  to  the  giving  of  certain  instructions  and 
to  the  refusal  to  give  certain  instructions  requested  by 
appellant 

Appellee  asserts  that  the  instructions  are  not  properly 

a  part  of  the  record  and  that  for  this  reason  no  error  is 

shown.    No  bill  of  exceptions  containing  the  instruc- 

1.  tioDs  was  filed,  but  an  attempt  was  made  to  bring 
the  instructions  into  the  record  under  the  provisions 
of  the  statute  on  that  subject.  §561  Burns  1914,  Acts  1907 
p.  652.  Among  other  things  this  statute  provides  that  all  in- 
structions requested,  whether  given  or  refused,  and  all  other 
instructions  given  by  the  court  of  its  own  motion,  shall  be 
filed  with  the  clerk  of  the  court  at  the  close  of  the  instruc- 
tion of  the  jury.  A  strict  construction  has  been  placed  upon 
this  provision  of  the  statute  and  it  has  been  held  that  unless 
the  record  affirmatively  shows  that  the  instructions  were 
filed  in  accordance  therewith,  such  instructions  are  not  a 
part  of  the  record  and  can  not  be  considered  on  appeal. 
noimire  v.  O'Brien  (1909),  44  Ind.  App.  694,  90  N.  E.  33; 
ilrodx.Purlee  (1905),  165  Ind.  239,  73  N.  E.  589,  74  N.  E. 
1085;  Indianapolis,  etc.,  B.  Co.  v.  Ragan  (1909),  171  Ind. 
569, 86  N.  E.  966. 

The  order  book  entry  shows  that  the  minutes  made  on 
the  instructions  by  the  trial  court  were  filed  and  ordered 
made  part  of  the  record,  but  it  does  not  show  that  the  in- 
stnietiona  themselves  were  filed  unless  it  must  be  held  that 
the  minutes  indorsed  thereon  could  not  have  been  filed  with- 


304  APPELLATE  COUKT  OF  INDIANA, 

Fort  Wayne,  etc..  Traction  Co.  v.  Smith— 67  Ind.  App.  304 

out  filing  the  instructiotiB.  The  statute  provides  that 
court  shall  indicate,  before  instructin^f  the  jnr;,  by  a  mi 
randum  in  writing  at  the  close  of  the  instructions  so 
quested,  the  numbers  of  those  given  and  of  those  reft 
and  such  memorandum  shall  be  signed  by  the  judge, 
can  not  say  that  this  memorandum  entered  at  the  cloa 
the  instructions  and  signed  by  the  judge  may  not  have  1 
filed  without  filing  the  instructions.  The  entry  is  awkw 
ly  worded  and  it  ia  possible  that  the  clerk  intended  i 
show  that  the  instructions  were  filed,  but  no  such  meai 

can  be  drawn  from  the  language  employed.    If 
2.    instructions  were  filed  at  the  close  of  the  instruc 

of  the  jury,  and  if  the  failure  of  the  order  book  e 
to  show  such  fact  was  due  to  a  mistake  and  inadvert 
of  the  clerk  in  making  the  entry,  the  record  should  have  1 
eorreeted  by  a  nunc  pro  tunc  entry.  Almost  two  yean 
fore  this  case  was  reached  for  decision  on  appeal,  the  al 
tion  of  counsel  for  appellant  was  called  to  the  defe< 
condition  of  the  record  by  the  brief  of  appellee,  anc 
action  has  been  taken  in  the  meantime  to  correct  the  re 
BO  as  to  make  it  show  that  the  instructions  were  filed. 

As  the  instructions  are  not  a  part  of  the  record  no  e 
is  shown,  and  the  judgment  of  the  trial  court  aaiB 
affirmed. 

Note.— Reported  in  107  N.  B.  18.  As  to  the  entry  of  ««nt 
(lino  Judgments  and  orders,  see  4  Am.  St.  828.  See,  also,  iindei 
3  Cyc.  170;  (2)  8  Cyc.  428, 


Fort  Wayne  and  Northern  Indiana  Tractk 
CoMPANT  V.  Smith. 

[No.  8,440.  FUed  December  11, 1914.] 
1.    Apfsai.  —  Review.  — Verdict, — Aiuviert   to  Interrogatorli 
Where  the  jary's  answers  to  Intem^ttMlee  conform  to  the 
dence  and  are  not  tn  conflict  with  tbe  general  verdld;  such 
diet,  if  snatalned  by  some  erldence  is  concluslTe.    p.  307. 
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Z  Bailboads. — Crossing  Accidents. — Verdict, — Answers   to  Inter- 
f(V«<one«.— Where,  in  an  action  for  injuries  sustained  in  a  rail- 
road crossiDg  accident,  a  verdict  for  plaintiff  included  a  finding 
tbat  defendant's  car  was  run  at  a  dangerous  and  unusual  rate 
of  speed,  and  that  plaintiff  was  in  the  exercise  of  due  care,  and 
tbe  evidence  upon  the  questions   of  negligence   and   contribu- 
tiory  negligence  was  of  such  character  that  reasonable  men  might 
differ  as  to  the  inferences  to  be  drawn  therefrom,  the  question 
was  for  the  Jury,  and  its  verdict,  not  being  overcome  by  anything 
cootalned  in  the  answers  to  interrogatories,  must  stand,    p.  307. 
2.  NwuGENcE. — Contributory    NegUgenoe. — Instructions^ — ^An    In- 
strnctlon  telling  each  Juror  to  picture  himself  in  the  place  of 
plaintiff,  under  the  circumstances  disclosed  by  the  evidence,  him- 
aelf  using  the  care  which  the  evidence  showed  the  plaintiff  to 
bave  used,  and  then  determine  whether  such  conduct  was  the 
conduct  of  a  reasonably  pi*udent  man,  gave  to  the  Jury  an  erro- 
neous standard  of  comparison,  since  the  proper  method  of  de- 
tenninlng  the  question  of  contributory  negligence  is  to  consider 
what  a  reasonably  prudent  man  would  have  done  under  the  cir- 
comstances,  and  not  what  Individual  Jurors  might  themselves 
ba?e  done.    pp.  309, 310. 
i  Tual. — Instructions, — Weight  of  Evidence, — ^A  trial  court  may 
not  instruct  the  Jury  as  to  the  manner  in  which  it  shall  consider 
the  evidence,  or  what  weight  it  shall  give  to  it,  or  in  any  manner 
Invade  the  Jury's  province  In  the  consideration  of  the  facts  be- 
fore it   p.310. 

Prom  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  Benjamin  Smith  against  the  Port  Wayne  and 
Northern  Indiana  Traction  Company.  From  a  judgment 
lor  plaintiff,  the  defendant  appeals.    Reversed. 

Condo  &  Brovme,  Nelson  G.  Hunter  and  Barrett  &  Morris, 
for  appellant. 
S,  A.  Stricter  and  Murphy  i&  Todd,  for  appellee, 

Ibach,  J. — ^This  action,  originally  brought  by  appellee  in 
^e  Wabash  Circuit  Court,  and  taken  by  change  of  venue 
to  Ijie  Grant  Circuit  Court,  was  to  recover  damages  from 
appellant  for  negligently  injuring  appellee  while  he  was 
driving  o^er  appellant's  railroad  tracks  at  a  public  highway 
crossing.  Issues  were  joined  by  an  answer  of  general  denial, 
the  cause  was  tried  by  a  jury  and  a  verdict  returned  in 
Vou  57—20 
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favor  of  appellee  for  $1,000,  together  with  answers  to 
terrogatories.  The  court  rendered  judgment  on  the  verc 
for  appellee.  The  errors  assigned  involve  the  action  of 
court  in  overmling  appellant's  motion  for  judgment  in 
favor  on  the  answers  of  the  jury  to  the  interrogatories,  t 
in  overruling  its  motion  for  a  new  trial. 

By  the  answers  to  interrogatories  it  is  found  that  appe! 
on  the  date  of  his  injury  was  driving  in  a  southweate 
direction  on  Mill  Creek  Pike,  which  is  a  continuation 
Pike  Street,  in  the  city  of  Yirabafih,  just  outside  the  c 
limits  of  that  city,  towards  the  Yankee  road  crossing, 
was  in  a  buggy  drawn  hy  one  horse,  with  the  blinds  drai 
and  was  driving  on  the  north  side  of  appellant's  trs 
About  thirty  rods  before  he  reached  the  crossing,  he  lool 
back  along  a  straight  and  level  track  for  a  distance  o: 
quarter  of  a  mile  to  ascertain  if  a  ear  was  approaching  fr 
the  rear,  seeing  none,  he  proceeded  to  the  crossing,  i 
attempted  to  cross  over.  At  the  time  appellee  started 
cross, the  tracks  appellant's  car  was  slowing  up  to  all 
passengers  to  alight,  and  was  then  moving  at  the  rate 
three  and  one-h.iIf  or  four  miles  per  hour,  while  appel 
was  driving  at  the  rate  of  seven  and  one-half  miles  ] 
hour  for  thirty  rods  before  attempting  to  cross  the  trac 

Appellant's  motorman  first  discovered  appellee  was  sta 
ii^  to  cross  the  tracks  when  fifteen  or  twenty  feet  distt 
from  his  buggy.  Questions  twenty-nine  and  seventeen,  s 
the  answers  thereto,  are  as  follows:  29.  "Did  defendan 
motorman  on  the  car  alleged  to  have  caused  plaintiff's 
juries  have  any  notice  or  warning  that  plaintiff  intend 
to  drive  his  said  horse  and  buggy  upon  and  over  the  Si 
railway  crossing  where  the  collision  occurred  until  it  v 
too  late  to  stop  his  car  to  avoid  said  collisiont  Tes." 
"Prom  the  time  defendant's  motorman  first  discovered  tl 
plaintiff  started  to  go  over  said  crossing  was  it  possible  : 
defendant's  said  motorman  to  have  stopped  his  car  in  ti 
to  avoid  a  colliuon  with  plaintiff's  horse  and  bu^yT    Yea 
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Appellee  was  possessed  of  good  hearing  and  eyesight  and 
blew  that  appellant  operated  its  cars  along  the  tracks  which 
he  attempted  to  cross,  and  if  he  had  looked  within  fifty  feet 
hefore  he  approached  the  crossing^  could  have  ayoided  the 
collision.  The  gong  was  sounded  by'  the  motorman  seventy- 
fiT6  feet  east  of  the  crossing,  and  the  noise  of  the  approach 
of  the  car  could  be  heard  for  fifteen  or  twenty  feet. 

1.  These  answers  conform  to  the  evidence,  and  if  there 
is  some  evidence  to  support  the  general  verdict,  and 

the  answers  to  the  interrogatories  are  not  in  confiict  there- 
with, the  court's  ruling  on  such  verdict  must  be  upheld. 

The  charge  in  the  complaint  is  that  appellant  ran  and 

operated  its  car  over  said  street  and  highway  at  a  great 

and  unreasonably  high  rate  of  speed,  to  wit,  twenty 

2.  miles  an  hour,  and  while  so  running  at  a  dangerous, 
unusual  and  reckless  rate  of  speed,  carelessly  and 

ne^Ugently  ran  said  car  against  plaintiff's  horse  and  buggy, 
and  the  servants  in  charge  of  such  car,  who  saw  or  by  or- 
dinary care  could  have  seen  that  plaintiflf  was  in  a  place  of 
danger,  made  no  effort  to  stop  said  car  nor  to  sufficiently 
dacken  its  speed  to  prevent  the  collision,  and  that  such 
servants,  after  they  saw,  or  could  by  ordinary  care  have  seen, 
that  plaintiff  was  in  a  place  of  danger  from  which  he  was 
trying  to  escape,  could  have  slackened  the  speed  of  the  car, 
or  stopped  it,  in  time  to  avoid  the  collision.  The  issues  thus 
presented  were  issues  of  fact  for  the  jury,  to  be  determined 
from  all  the  conditions  and  circumstances  shown  by  the  evi- 
dence to  have  existed  at  the  time  of  the  alleged  injury.  The 
general  verdict  includes  a  finding  that  appellant's  car  was 
nm  at  an  unusual  and  dangerous  rate  of  speed,  and  that 
appellee  was  in  the  exercise  of  due  care,  and  these  facts 
must  be  considered  in  connection  with  all  the  other  facts 
and  circumstances  revealed  by  the  evidence  in  determining 
the  question  of  appellee's  contributory  negligence. 

The  evidence  showed  that  appellee  had  looked  behind 
liim  when  thirty  rods  from  the  crossing,  he  could  see  a 


308  APPELLATE  COURT  OP  INDIANA, 

Fort  Wayne,  etc.,  Traction  Ca  c.  Smith— 57  Ind.  App,  304. 

quarter  of  a  mile  or  more  doim  the  track,  and  saw  no  ct 
coming,  he  did  not  know  a  car  was  approaching  at  that  tiio 
at  a  greater  distance  than  a  quarter  of  a  mile  away,  o 
that  it  was  running  any  faster  than  the  ordinary  rate  c 
speed,  and  he  had  been  familiar  for  eight  years  with  th 
operation  of  cars  on  that  track.  It  also  showted  that  th 
thoroughfare  upon  which  the  car  was  traveling  was  situate 
close  to  a  populous  city  in  a  thickly  built  up  section  travele 
by  many  people  and  that  he  did  not  hear  the  sound  of  th 
gong  given  by  the  motorman  while  approaching  the  croei 
ing.  Furthermore,  it  appears  that  appellee  was  driving  e 
a  speed  of  one  mile  in  eight  minutes,  and  after  looking  h 
had  to  travel  but  thirty  rods  before  crossing  appellant' 
tracks  and  that  a  cnr  would  have  to  travel  more  than  thre 
times  as  fast  as  he,  or  faster  than  the  usual  rate  of  spe&i 
to  collide  with  him  at  the  crossing.  That  he  was  driving  i 
a  closed  buggy  of  such  a  character  that  the  motorman,  wh 
saw  him  for  300  feet  or  more  before  he  attempted  to  crof 
the  track,  could  not  tell  whether  anj'  person  was  in  th 
buggy,  and  that  previous  to  crossing  he  was  driving  so  clos 
to  the  track  that  a  car  could  not  pass  him  without  a  collisioi 
are  all  circumstances  which  may  be  considered  by  the  jur 
in  determining  whether  appellee  in  attempting  to  cross  use 
ordinary  care,  and  are  circumstances  which  would  tend  1 
charge  the  motorman  with  a  greater  degree  of  care  than  : 
he  had  seen  appellee  in  an  open  buggy  in  plain  view,  an 
at  a  greater  distance  from  the  track.  The  jury  found  th( 
after  seeing  appellee  was  about  to  cross,  appellant's  moto: 
man  could  have  stopped  his  car  in  time  to  avoid  the  injury 
We  deem  it  unnecessary  to  farther  consider  the  evidenc 
except  to  state  that  appellee 's  testimony,  which  the  jury  mui 
have  believed,  sustains  the  verdict,  for  where,  as  in  th 
case  the  question  of  contributory  negligence  has  been  so  pr 
seated  that  reasonable  men  might  differ  as  to  the  inferenci 
to  be  drawn  therefrom,  bearing  upon  that  question,  it  the 
becomes  a  question  of  fact  for  the  jury,  and  the  jury  hai 
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ing  found  by  its  verdict  that  appellee  was  free  from  con- 
tributory negligence,  such  verdict  will  not  be  disturbed.  We 
find  nothing  in  the  answers  to  interrogatories  which  would 
entitle  appellant  to  a  verdict  thereon. 

Instruction  No.  14,  given  on  the  court's  own  motion,  of 
which  api)ellant  complains,  is  as  follows:  ''In  determining 
the  question  of  whether  or  not  the  plaintiff  was  in 
3.  the  exercise  of  ordinary  care  and  prudence  for  his 
own  safety  at  the  time,  and  just  prior  to  the  time 
of  the  accident  complained  of,  it  will  be  proper  for  each 
one  of  the  jurors  to  imagine  himself  at  the  time  in  the  bu^y 
occupied  by  the  plaintiff  at  and  during  said  time,  with  said 
buggy  in  the  condition,  as  to  curtains,  drawn  or  undrawn, 
if  shown  by  the  evidence,  and  drawn  by  plaintiff's  said 
horse  and  approaching  to  and  driving  upon  said  crossing, 
and  receiving  said  injury,  and  in  so  doing,  imagine  your- 
self as  exercising  just  the  care,  if  any,  as  the  evidence  shows 
the  plaintiff  to  have  exercised  for  his  own  safety,  if  any,  and 
no  more  and  then  placing  yourself  and  conducting  yourself 
in  all  things  as  the  evidence  may  show  that  plaintiff  con- 
ducted himself  at  and  prior  to  said  accident,  and  then  ask 
yourselves  if  such  conduct  amounted  to  the  exercise  of  such 
care  and  prudence  on  the  part  of  the  plaintiff  as  a  reason- 
ably careful  prudent  man  should  and  would  have  been  ex- 
pected to  exercise  for  his  own  safety,  and  if  you  find  that 
it  was  that  he  was  not  in  fault,  but  in  all  things  exercised 
reasonable  care  and  caution  for  his  own  safety  and  also  find 
that  the  defendant  was  negligent  as  charged  and  that  as  a 
proximate  result  of  such  negligence  on  his  part  the  plain- 
tiff was  injured  as  charged,  your  finding  should  be  for  the 
plaintiff.  On  the  other  hand,  if  as  thus  placed  by  your 
iniagmation  in  plaintiff's  buggy,  equipped  and  encased  as 
shown  by  the  evidence,  and  drawn  by  plaintiff's  said  horse 
driven  as  the  same  may  be  shown  to  have  been  driven  by 
him,  and  exercising  such  care,  and  only  such  care,  if  any,  as 
the  plaintiff  is  shown  to  have  exercised  for  his  own  safety 
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and  to  avoid  such  accident,  in  the  preaence  of  such  eir 
stances,  conditions  and  eurroiindings  as  may  be  disclose 
the  evidence,  as  if  in  answer  to  the  question  as  to  plain 
case,  if  any,  you  are  unable  to  say  from  aU  the  evic 
before  you  that  he  did  exercise  such,  bat  on  the  con1 
are  convinced  by  the  evidence  that  he  failed  to  use  such 
and  caution  for  bis  own  safety  as  should  be  expected 
reasonably  careful  and  prudent  man  in  approaching 
entering  said  crossing,  and  that  such  failure  on  his 
directly  contributed  to  the  occurrence  of  the  collision,  ; 

verdict  in  such  event  should  be  for  the  defends 
4.    This  instruction  is  subject  to  one  serious  objec 

It  is  a  well-known  principle  of  law  that  the  j 
has  no  right  to  tell  the  jury  in  what  manner  it  shall  com 
the  evidence,  what  weight  it  shall  give  to  it,  or  in  any  i 
ner  to  invade  the  jury's  province  in  the  consideratio 

the  facts  before  it.     By  this  instruction  each  j 
3.    was  told  to  picture  himself  in  the  place  of  plai 

under  the  circumstances  disclosed  by  the  evidi 
himself  using  the  care  which  the  evidence  showed  the  p 
tiff  to  have  used,  and  then  to  ask  himself  if  such  con 
was  the  conduct  of  a  reasonably  prudent  man.  To  tel 
jiu>ors  to  put  themselves  in  the  place  of  the  plaintiff  wai 
^ving  them  a  proper  standard  of  comparison.  The  pr 
standard  -of  comparison  was  with  the  conduct  of  a  rei 
ably  prudent  man.  The  question  for  each  juror  to  de 
was  not  what  he  would  have  done  under  the  circumsta 
but  what  a  reasonably  prudent  man  would  have  done, 
instruction  would  have  a  tendency  to  lead  each  juror  tc 
that  if  he  in  the  circumstances  plaintiff  was  in,  would 
acted  as  plaintiff  did  he,  the  juror,  would  not  have 
negligent,  and  thus  plaintiff  was  not  guilty  of  contribti 
negligence.  It  would  not  have  been  improper  to  have 
the  jurors  that  they  might  picture  plaintiff  in  the  aitm 
in  which  the  evidence  disclosed  him,  and  then  decide  wh< 
hifl  conduct  was  that  of  a  reasonably  prudent  man,  bi 
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was  errory  for  which  the  judgment  must  be  reversed,  to  tell 
the  jurors  to  imagine  themselves  in  the  place  of  the  plain- 
tiff, northern  Supply  Co.  v.  Wangard  (1904),  123  Wis.  1, 
100  N.  W.  1066, 107  Am.  St.  984;  Hale  v.  State  (1898),  122 
Ala.  85,  26  South.  236. 

For  the  giving  of  this  instruction  the  judgment  is  reversed, 
and  the  cause  remanded  for  new  triaL 

NoT&— Reported  in  107  N.  E.  31.  As  to  dntles  and  liability  of 
street  railway  companies  to  their  passengers,  see  118  Am.  St.  461. 
As  to  injuries  by  street  car  collisions  with  vehicles  or  horses,  see 
25  L.  R.  A.  608.  See,  also,  under  (1)  8  Cyc.  348;  (2)  33  Cyc.  1907, 
1142;  38  Cyc  1517,  1927;  (3)  29  Cyc.  663;  (4)  38  Cyc  1756,  1646, 
1511 


Eell,  Administrator  v.  Southern  Railway 

Company  et  al. 

[No.  8,889.  Filed  December  11, 1914.] 

L  liASTEB  MTD  Sksvant. — IfijuHes  to  Servant, — Railroad  Em- 
pUtve.-— Liability  of  Master, — ^Under  a  complaint  alleging  that 
plaintiff's  decedent  was  employed  as  a  flagman  on  defendant's 
east  bound  freight  train,  which  had  taken  a  siding  to  allow  a 
west  bound  passenger  train  to  pass,  and  that  snch  siding  was 
short,  so  that  the  rear  cars  remained  on  the  main  line  until  the 
passenger  train  passed  to  a  point  west  of  the  east  end  of  the 
switch,  after  which  the  freight  train  pulled  in  on  the  siding  and 
left  the  main  track  clear ;  that  to  protect  the  rear  cars  from  any 
east  bound  train  decedent  had  gone  a  half  mile  to  the  rear ;  that 
after  the  main  track  was  cleared,  and  on  being  recalled  by  his 
engineer,  decedent  started  to  walk  back  and  was  struck  by  the 
west  bound  passenger  train ;  and  charging  that  decedent's  death 
was  caused  by  the  violation  by  the  engineer  of  the  passenger 
train  of  certain  rules  of  defendant,  which  provided  that  when  a 
train  was  stopped  under  circumstances  similar  to  those  exist- 
ing at  the  time,  it  was  the  flagman's  duty  to  go  back  to  stop 
trains  from  the  same  direction  and  remain  until  recalled ;  and  if 
a  passenger  train  was  due  in  ten  minutes,  must  remain  xmtil  it 
arrived;  that  a  train  should  not  start  without  proper  signal, 
etc.;  no  liability  was  shown,  since  in  view  of  the  rules  set  out 
there  was  no  duty  on  the  part  of  the  engineer  of  the  passenger 
train  to  wait  until  decedent  returned  and  closed  the  siding,  and 
no  violation  of  such  rules  on  his  part  was  disclosed,    pp.  312, 318. 
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Bailboads.  —  RnXet  for  Employea.  —  ConttrticUon.  —  Hules 
mulgated  bj  a  railroad  company  for  tbe  use  of  Its  empi 
Bhould  be  constrned  not  only  with  reference  to  the  interest 
the  company  and  Its  employes,  bat  also  with  reference  to 
great  commercial  enterprise  wlilch  railroeds  are  tatended  to 
Berre,  and  with  reference  to  the  Interesta,  welfare  and  safet 
the  public,   p.  31& 

Prom  Gibson  Circuit  Court ;  Eerdis  F.  Clements,  Jui 

Action  \>j  Landon  Kell,  as  administrator  of  the  estat 

jmal  Kell,  deceased,  against  the  Southern  Railway  C 

iny  and  another.    From  a  judgment  for  defendant, 

aintiff  appeals.    Affirmed. 

James  B.  Gamble,  Lucius  C.  Emiree  and  Morton  C.  1 

ee,  for  appellant. 

Alex  P.  Humphrey,  Edward  P.  Humphrey,  John  D.  1 

an  and  Thomas  Duncan,  for  appellee. 

HoTTEi,,  C.  J. — On  January  1,  1909,  the  appellee  wi 

ilway  corporation  oi^anized  in  the  commonwealth. 

Yii^nia  and  engaged  in  carrying  passengers 
1.    freight  over  and  on  its  line  of  railroad  operated 

and  through  the  states  of  Kentucky,  Illinois  and 
ana.  Appellant's  decedent,  Pemal  Eell,  on  aaid  day 
iployed  by  appellee  and  by  it  assigned  to  tbe  work  c 
igman  on  its  freight  trains.  Decedent  continued  to  v 
r  appellee  in  this  capacity  up  to  and  including  Noven 
i,  1909,  when,  while  so  employed  and  engaged  as  such  i 
an  on  one  of  appellee's  east  bound  freight  trains  1 
ing  operated  over  appellee's  road  through  the  countj 
arion  in  the  state  of  Illinois,  he  received  injuries  w1 
suited  in  his  death.  On  the  date  last  mentioned  appe 
K>  had  in  its  employe  one  Hugh  Punk  who  was  a  locomo 
l^eer  and  vho  aa  such  en^neer  had  charge  of  and 
crating  for  defendant  the  locomotive  engine  attachei: 
le  of  appellee's  west  bound  passenger  trains  which 
en  being  operated  over  appellee's  road  through  Hai 
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County,  niinois.    These  two  trains  were  each  engaged  in 
interstate  transportation. 

In  the  operation  of  these  two  trains  in  opposite  directions 
it  became  necessary  for  the  freight  train  to  take  the  siding 
or  switch  in  order  that  the  passenger  train  might  pass  on 
and  over  the  main  track.  The  siding  which  such  freight 
train  was  required  to  take  was  too  short  to  admit  the  entire 
train  and  it  pulled  into  the  siding  going  east  thereon  to  the 
east  end  of  the  siding  and  there  remained,  with  its  rear 
cars  extending  west  on  ^he  main  line,  until  the  passenger 
train  passed  on  the  main  line  to  a  point  west  of  the  east  end  of 
the  switch  when  such  freight  train  then  passed  on  east,  over 
the  main  line  until  the  rear  cars  thereof  had  passed  into 
the  siding  and  left  the  main  track  west  of  the  siding  clear 
for  the  passage  of  the  passenger  train.  To  protect  the  rear 
end  of  the  freight  train  from  any  train  following  in  the 
same  direction,  decedent  as  such  flagman  and  rear  brakeman 
was  ordered  and  required  by  the  defendant  to  leave  his 
train  and  go  back  west  on  the  main  line  to  signal  and  flag 
any  east  bound  train,  and  in  the  proper  discharge  of  this 
duty  or  work  decedent  was  required  to  remain  on  such  main 
line  of  appellee's  road  at  a  point  about  a  half  mile  west  of 
the  rear  end  of  his  train  until  he  was  signalled  by  the 
engineer  of  his  train  that  the  rear  end  thereof  had  been 
pnlled  into  the  siding  leaving  the  main  line  clear  for  the 
passage  of  such  west  bound  passenger  train.  On  the  occa- 
aon  in  question  decedent  had  gone  west  on  the  main  line 
of  appellee's  road  in  the  discharge  of  the  duties  so  required 
of  him  as  such  flagman  and  had  performed  the  duty  of 
placing  the  signals  and  had  been  signalled  to  return,  and 
while  so  returning  and  before  reaching  the  west  end  of  the 
side  track  which  his  train  had  taken  was  run  over  and 
fatally  injured  by  the  passenger  train.  The  injury  occurred 
in  the  nighttime,  and  appellant's  decedent  could  not  tell 
that  the  passenger  train  was  moving  towards  him  because  of 
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the  glare  of  the  headlight  which  blinded  him.  AppeU 
filed  a  complaint  in  the  court  below,  char^g  the  facti 
be  substantially  as  above  stated  and  charging  that  Pei 
Eell's  death  was  caused  by  appellee's  negligence  and  asb 
damages  on  account  thereof. 

A  demurrer  filed  to  this  complaint  was  sustained.  Ap 
lant  refused  to  plead  further,  and  electing  to  stand  on 
complaint,  judgment  was  rendered  against  him  for  (x 
from  which  judgment  he  appeals  and  assigns  as  error  in  1 
court  the  ruling  on  said  demurrer. 

The  complaint  sets  out  at  great  length  all  the  facts  < 
nccted  with  the  operation  of  the  two  trains  and  alleges  t 
appellee  caused  to  he  printed  in  book  form  certain  m 
which  book  it  placed  in  the  hands  of  all  of  its  employes, 
clading  decedent  and  said  Funk,  engineer  on  the  passen 
train;  that  appellee  required  the  observance  of  such  n 
on  the  part  of  all  of  its  employes.  A  great  number  of  tl 
rules  are  set  out  at  length  in  the  complaint,  the  purp 
thereof  and  the  theory  of  the  complaint  being  that  such  n 
required  Funk,  the  engineer  on  the  passenger  train,  to  dt 
the  moTcment  of  his  train  on  the  main  line  west  of  the  sid 
which  the  freight  train  had  taken  until  decedent  had 
turned  and  closed  the  switch  connecting  such  siding  v 
the  main  line  of  appellee's  road,  and  that  because  of 
engineer's  negligence  in  proceeding  with  his  train  west  o 
the  main  line  of  appellee's  road  in  violation  and  disreg 
of  said  rules  decedent's  death  resulted. 

The  complaint  is  verj'  lengthy  and,  in  view  of  appellai 
statement  in  his  brief  of  the  question  presented  by  the 
peal,  it  is  not  necessary  that  we  set  it  out  in  our  opinion.  1 
question  is  stated  by  appellant  as  follows;  "This  rec 
presents  bat  one  question,  and  this  question  involves  an 
terpretation  of  the  rules  promulgated  by  the  appel 
Southern  Railway  Company,  for  the  guidance  of  its  eraplo 
in  the  performance  of  their  duties."  Here  follows  a  sti 
ment  of  the  facts  substantially  as  above  set  out,  after  wl 
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follows  the  statement  that  ''The  appellant  contends,  under 
the  rules  pleaded  in  the  amended  second  paragraph,  (1) 
that  it  was  the  duty  of  the  flagman  to  close  the  switch ;  and 
(2}  that  it  was  the  duty  of  those  in  charge  of  the  passenger 
train  not  to  proceed  westward  until  the  flagman  had  closed 
the  switch  and  given  the  proper  signal.  Whether  the  para- 
graph states  a  cause  of  action  depends  upon  whether  this 
is  a  proper  interpretation  of  the  rules." 

The  rules  on  which  appellant  relies  as  supporting  its  con- 
tention are  as  follows : 

*'85.  A  train  must  not  start  until  the  proper  signal 
is  given.    •    •    • 

87.  A  train  failing  to  clear  the  main  track  by  the 
time  required  by  rule,  must  be  protected  as  provided  in 
Rule  99. 

88.  At  meet^g  points  between  trains  of  the  same 
class  the  inferior  train  must  clear  the  main  track  before 
the  leaving  time  of  the  superior  train  and  must  pull 
into  siding  when  practicable.  If  necessary  to  back  in, 
the  train  must  flrst  be  protected,  as  per  Rule  99,  unless 
otherwise  provided. 

99.  When  a  train  is  stopped  at  an  unusual  point  or 
is  delayed  at  a  regular  stop  over  three  minutes,  or  when 
it  fails  to  make  its  schedule  time,  the  flagman  must 
immediately  go  back  with  danger  signals  to  stop  any 
train  moving  in  the  same  direction.  At  a  point  one-half 
of  a  mile  (or  18  telegraph  poles)  from  the  rear  of  his 
train  he  must  place  one  torpedo  on  the  rail,  on  engine- 
man's  side;  he  must  then  continue  to  go  back  at  least 
three-fourths  of  a  mile  (or  27  telegraph  poles)  from 
the  rear  of  his  train  and  place  two  torpedoes  on  the 
rail,  ten  yards  apart  (one  rail  length)  when  he  may  re- 
turn to  a  point  one-half  of  a  mile  (or  18  telegraph  poles) 
from  the  rear  of  his  train,  and  he  must  remain  there 
until  recalled;  but  if  a  passenger  train  is  due  within 
ten  minutes,  he  must  remain  until  it  arrives.  When  he 
comes  in,  he  wdll  remove  the  torpedo  nearest  to  the  train, 
but  thp  two  torpedoes  must  be  left  on  the  rail  as  a  cau- 
tion signal  to  any  following  train.  If  the  delay  occurs 
upon  single  track  and  it  becomes  necessary  to  protect  the 
front  of  the  train,  or  if  any  other  track  is  obstructed, 
the  front  brakeman  must  go  forward  and  use  the  same 
precautions.    If  the  front  brakeman  is  unable  to  leave 
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the  train,  the  fireman  must  be  sent  in  his  place.  0 
descending  grades,  or  during  blinding  storms  or  fo 
the  flagman  must  go  much  farther  than  the  distoni 
named  above  as  will  insure  absolute  safety,  placing  tl 
torpedoes  at  relative  greater  distances  from  the  obstni 
tions.    •    •    • 

104.  Switches  must  be  left  in  proper  position  aft( 
having  been  used.  Conductors  are  responsible  for  tl 
position  of  the  switches  used  by  them  and  their  trail 
men,  except  where  switch-tenders  are  stationed.  . 
switch  must  not  be  left  open  for  a  following  train  ui 
less  in  charge  of  a  trainman  of  such  train. 

104^.  "When  a  train  backs  in  on  a  siding  to  meet  < 
be  passed  by  another  train,  the  engineman,  when  h 
engine  is  in  the  clear,  must  also  see  that  the  switch 
properly  set  for  the  main  track.  Enginemen  mui 
know  that  switches  are  properly  set  before  they  pull  i 
or  out  of  siding  or  other  tracks.  At  meeting  or  pas 
ing  points,  the  employe  attending  switch  will  afte 
locking  it  for  the  main  track,  take  a  position  not  le: 
than  40  feet  from  the  switch  stand — acrces  the  trac 
from  it  when  practicable — until  the  expected  train  hi 
passed.    •    •    • 

502.  They  (enginemen)  are  jointly  responsible  wit 
the  conductor  for  the  movement  and  protection  of  thei 
trains  in  accordance  with  the  rules;  and  while  the 
(enginemen)  must  obey  all  proper  orders  by  the  coi 
ductors  or  othera,  as  provided  by  the  Rules,  they  (ei 
(pnemen)  are  individually  responsible  for  the  obsen 
ance  of  rules  relative  to  their  duties,  and  must  declix 
to  obey  any  order  by  the  conductor  or  any  other  pe; 
son  which  involves  the  violation  of  such  rules,  or  per 
to  persons  or  property.     •     •     • 

589.  It  is  their  (flagmen's)  especial  duty  to  pri 
teet  the  rear  of  their  trains  in  strict  accordance  wit 
the  Rules,  and  they  must  allow  nothing  to  interfere  wit 
the  prompt  and  efficient  discharge  of  this  duty. 

590.  They  (flagmen)  must  obey  the  signal  from  tb 
engineman  prescribed  by  the  Rules,  and  they  must  nevt 
wait  for  such  signal  or  for  orders  from  the  eonduch 
when  their  trains  need  protection.     •     •     • 

602.  In  other  than  their  special  duties,  they  (fla( 
men)  will  be  governed  by  the  rules  for  passenger  an 
freight  brakemen,  as  the  case  may  be.     •     •     • 

636.  They  (passenger  brakemen)  must  throw  a 
switches  required  to  be  used  by  their  trains  where  l 
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switchmen  are  employed  or  in  the  absence  of  the  switch- 
men.   •    •    • 

662.  They  (freight  brakemen)  must  manipulate  the 
brakes  make  conpliQgs,  switch  cars,  load  and  unload 
freight,  throw  the  switches  to  be  used  by  their  trains^ 
except  where  switchmen  are  employed,  or  on  the  absence 
of  the  switchmen,  and  perform  such  other  duties  in  the 
management  and  protection  of  their  trains  as  may  be 
aaaigned  to  them  by  the  conductor.'* 

There  is  no  contention  that  appellee's  negligence  consisted 
in  anything  other  than  the  failure  of  its  engineer  to  observe 
said  roles,  in  the  operation  and  movement  of  the  passenger 
train.  There  is  no  claim  that  the  complaint  proceeds  on  the 
theory  that  appellee  through  its  engineer  knew  that  decedent 
was  in  a  situation  of  peril  when  he  proceeded  with  his  trcdn 
on  the  main  track  west  of  the  switch,  or  that,  on  account  of 
the  work  required  of  decedent,  tlie  engineer  should  have 
known  that  decedent  might  be  in  such  situation  of  peril,  and, 
ignoring  such  knowledge,  actual  or  constructive,  negligently 
moved  the  passenger  train  towards  and  over  him.  We  make 
these  suggestions  in  order  that  the  real  and  only  questions 
presented  by  appellant's  brief  may  not  be  confused  with 
any  other  question  and  that  Hiis  opinion  may  be  understood 
as  deciding  only  such  questiona 

There  are  in  reality  two  questions  primarily  involved  in 
the  appeal:  (1)  Did  the  rules  above  quoted  fairly  and 
reasonably  construed,  require  the  engineer  on  the  passenger 
train  to  wait  before  proceeding  west  on  the  main  line  for 
the  decedent  to  return  to  the  west  end  of  the  side  track 
occupied  by  his  train  and  close  the  switch  used  by  his  train! 
(2)  If  such  fair  and  reasonable  construction  of  the  rules 
I'eqnired  the  engineer  of  the  passenger  train  to  so  wait,  can 
it  be  said  that  the  failure  to  observe  such  rules,  and  the 
movement  of  the  train  in  violation  thereof,  though  negligent, 
wag  the  proximate  cause  of  decedent's  injury  and  death? 
A  negative  answer  to  either  of  these  questions  requires  an 
Affirmance  of  the  judgment  below. 
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In  construing  the  rules  we  should  not  lose  sight  of  the 

that  all  such  rules  should  be  construed,  not  alone  with  n 

encc  to  the  interests  of  the  railroad  company  or  t 

2.  employed  by  it  in  the  operation  and  managemen 
its  road  and  trains,  but  each  rules  should  be 
strued  also  with  reference  to  the  great  commercial  ei 
prise  which  such  roads  are  constructed  to  subserve,  and  i 
reference  to  the  interests,  welfare  and  safety  of  the  pij 
who  must  necessarily  patronize  and  depend  on  them 
safe  conveyance  of  person  and  property.     When 

1.  rule  of  construction  is  applied,  we  think  there 
be  but  one  answer  to  the  first  question  above.  L 
far  as  said  rules  relate  to  the  opening  and  closing  of  switc 
it  is  hardly  reasonable  to  suppose  that  an  anticipated  dai 
to  appellee's  employes  alone  suggested  or  prompted  t 
making ;  but  on  the  contrary,  the  company'  in  promulgai 
such  rules  must  have  had  in  mind  the  efficient  and  pro: 
operation  of  its  trains  and  the  preservation  of  their  sa: 
and  the  safety  of  the  passengers  and  traffic  thereon  as  ' 
as  the  safety  of  its  employes  on  its  tracks.  In  order  1 
its  trains  on  both  the  main  track  and  the  side  track 
the  passengers  and  property  on  such  trains,  and  its  ' 
ployes  on  its  trains  and  tracks,  might  be  protected  aga 
damage  and  injury  from  collision  resulting  from  o 
switches  they  are  required  to  be  closed,  or,  if  left  oj 
some  one  must  remain  in  attendance.  It  seems  to  us  1 
Bule  99,  supra,  clearly  applies  and  controls  the  facts  1 
shown,  and  that,  under  any  reasonable  construction  of 
the  only  duty  imposed  on  decedent  when  he  was  sent  t 
west  on  the  main  line,  related  to  trains  moving  in  the  ei 
direction  as  his  own.  He  was  sent  back  "with  dax 
signals  to  stop  any  train  moving  in  the  same  direction," 
after  placing  his  signals  was  required  "to  return  to  a  p< 
one-half  of  a  mile  from  the  rear  of  his  own  train  and  tl 
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remain  until  recalled",  evidently  by  the  engineer  of  his 
own  train.    Such  recall  signal  would  not,  of  course,  be 
given  by  such  engineer   (and  the  complaint  in  this  case 
ayers  that  such  engineer  recalled  decedent),  until  the  rear 
ear  of  his  freight  train  had  entered  the  side  track  and  cleared 
the  main  track.    So,  if  appellant's  construction  of  said  rules 
be  adopted,  the  passenger  train,  although  the  main  track  had 
been  cleared,  would  have  been  required  to  wait  until  the 
decedent  could  walk  the  distance  of  one-half  of  a  mile  plus 
the  distance  the  rear  end  of  his  train  extended  west  of 
the  switch  and  then  close  the  switch  and  take  his  place 
opposite  the  switch  stand  as  provided  in  Rule  104^,  supra, 
and  then  give  the  signal  to  such  passenger  train  to  proceed, 
as  provided  in  Rule  85.    Such  a  construction,  it  seems  to 
Ds,  is  not  consistent  with  the  purpose  and  end,  before  in- 
dicated, to  be  attained  by  the  promulgation  of  such  rules. 
It  would  seem  that  under  Rule  104^,  supra,  the  engineers 
of  the  passenger  train  and  freight  train  were  each  made 
responsible  for  the  closing  of  such  switch,  and  when  it  be- 
came necessary,  either  to  delay  such  passenger  train  or 
operate  such  switch,  the  switch  then  became  one  to  be  used 
by  the  passenger  train  and  hence  under  the  rules  could  be 
properly  closed  by  the  passenger  brakeman.    When  read 
in  their  entirety  we  see  no  material  conflict  in  the  rules, 
nor  do  we  think  that,  under  them,  it  was  the  duty  of  the 
engineer  on  the  passenger  train  to  delay  the  movement  of 
his  train  west  over  the  main  line,  until  the  appellant's 
decedent  returned  and  closed  the  switch,  and  gave  the  signal 
tor  such  movement,  or  that  by  so  moving  the  train  west  over 
the  main  line  such  engineer  violated  such  rules.    It  follows 
therefore  that  the  complaint  shows  no  negligence  on  the 
part  of  the  engineer  of  the  passenger  train  in  the  movement 
of  his  train  over  the  main  line  at  the  time  it  ran  over  appel- 
lant's decedent  and  hence  that  no  error  resulted  from  the 
action  of  the  trial  court  in  sustaining  the  demurrer  to  the 
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lomplaint.     This  conclusion  renders  unnecessary  a  con 
;ration  of  the  second  questioo  above  indicated. 
Judgment  afilmied. 

Note.— ReiXH^ed  In  107  N.  E.  19.  Ah  to  acddeata  as  evldenc 
legllgence  la  respect  of  railroads,  ace  20  Am.  St  4B0.  Bee,  i 
inder  (1)  26  Cyc.  1395;  (2)  26  Cyc.  1162. 


First  National  Bane  of  Gaby  v.  Josefoff. 

[No.  8,267.  Filed  May  14, 1914.  Itebearlng  d«tled  Decembe 
11,  1614.] 

L  OoNTRAOTS. — Receipt*^— Depotil*  of  Monett  for  Safe-keeptn 
A  receipt  for  money  left  with  another  for  safe-keeping  Imi 
an  obligation,  to  pay  on  reasonable  demand,  and  Is  a  trrl 
agreement  enforceable  at  law.    p.  322. 

i,  PuiADUia.— Complaint — BxhibiU. — Where  a  complaint  la  bi 
upcoi  a  written  Instrument  BImI  as  an  exhibit  or  set  out  In 
complaint,  the  terms  of  such  Instrument  will  control  any  a 
ment  of  the  complaint  In  conflict  therewith,    p.  323. 

l  Bares  ahb  Bahkino, —  Deposits. —  Recoverv. —  Action. —  ( 
plaint. — Where  the  complaint  In  an  action  against  a  bank  tc 
cover  money  left  with  an  employe  of  the  bank,  proceeded 
the  theory  that  the  money  was  deposited  with  the  bank 
Bonsbt  tecoTcry  npon  an  Implied  agreement  to  return  the  mc 
on  demand,  the  general  averment  tbat  the  money  was  depm 
fn  defendant  bank  woa  snffldent  and  was  not  overcome  by 
terms  of  a  receipt  set  out  stating  that  the  money  was  rece 
by  defendant's  employe  personally  for  safe-keeping,  when 
Bldered  witti  other  allegations  showing  the  manner  and  dn 
stances  of  Its  execution,  that  plaintiff  was  unable  to  speal 
read  English  and  that  he  was  Informed  by  defoidant's  emp 
that  the  receipt  was  that  of  the  bank.    p.  323. 

L  PixADnra. — Complaint. — Oetteral  and  Specific  AUegaUona.— 
general  oUegatlonH  <rf  a  complaint  will  control  unless  they 
shown  to  be  untrue  by  the  spedflc  allegations,    p.  324. 

•.  EMmnce. — Parol  Evidence. — VarviHg  Written  Oontracti.— 
rule  that  a  written  contract  can  not  be  varied  by  parol  evid 
applies  only  to  the  parties  to  the  contract  and  doee  not  prec 
parol  proof  that  money  belongliig  to  plaintiff  was  depositee 
him  In  defendant  bank  through  one  of  Its  employes  as  Its  af 
notwithstanding  the  receipt  executed  to  plaintiff  waa  tlie  pers 
receipt  of  such  employe,    p.  321 
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&  Basks  aitd  Banking. — Deposits* — Action  to  Recover. — Evidence, 
—Suficiency. — In  an  action  against  a  bank  to  recover  money  de- 
posited by  plaintlif,  evidence  showing  that  plaintiff  could  neither 
flpnk  nor  read  English,  that  he  took  the  money  to  defendant's 
banking  room  during  banking  honrs  and  delivered  it  to  defend- 
ant's employe  who  was  sitting  at  a  desk  near  a  window  inside 
tfaat  part  of  the  bank  which  is  screened  from  the  public,  that 
80ch  employe  was  engaged  as  interpreter  and  had  charge  of  the 
foreign  exchange  department  of  the  bank,  that  he  informed 
plaintiff  that  his  money  was  safe  and  that  the  bank  was  good  for 
it,  was  sufficient  to  sustain  a  finding  for  plaintiff  although  the 
receipt  given  plaintiff  was  the  personal  receipt  of  such  employe 
as  for  money  left  with  him  for  safe-keeping,    p.  326. 

7.  Banks  and  Banking. — Deposits, — Acts  of  Agents. — ^Any  agent 
of  a  bank  who  receives  a  deposit  from  a  customer  within  the 
bank  during  banking  hours,  binds  the  bank,  unless  the  depositor 
bid  notice  of  his  lack  of  power,  and  the  deposit  is  completed  when 
it  passes  from  the  possession  of  the  depositor  into  the  possession 
of  the  agent,    p.  327. 

&  Banks  and  Banking. — Deposits, — Ads  of  Agents, — IAal>(Uty, — 
A  bank,  by  placing  an  employe  in  a  position  of  apparent  or  os- 
tensible authority,  accredits  him  to  the  public,  and  if  he  violates 
Ills  instructions  and  loss  ensues  to  a  customer  who  deals  with 
him  in  ignorance  of  his  real  authority,  it  must  be  borne  by  the 
bank,  even  though  the  bank  was  without  fault,    p.  327. 

9.  EsTOFPEL.  —  Money  Wrongfully  Obtained,  —  Liahility.  —  Where 
one  of  two  innocent  parties  must  suffer  loss  through  the  wrong- 
ful act  of  a  third  person  in  misappropriating  money,  the  loss 
most  fall  upon  the  one  who  placed  such  third  party  in  a  position 
by  means  of  which  he  was  enabled  to  commit  the  wrong  which 
occasioned  the  loss.    p.  328. 

10.  Banks  and  Banking. — Deposits. — LiaUlity, — Negligence  of 
Depositor, — ^In  an  action  against  a  bank  to  recover  money  de- 
posited with  an  employe  of  the  bank  who  receipted  personally  for 
same,  where  it  appeared  that  neither  plaintiff  nor  any  member  of 
his  family  could  read  English,  that  the  position  of  such  employe 
was  such  as  to  inspire  confidence  on  the  part  of  plaintiff,  and 
that  his  statements  to  plaintiff  were  such  as  to  relieve  all  anxiety 
on  the  part  of  the  latter,  it  can  not  be  said  that  plaintiff  was 
negligent  in  failing  to  have  such  receipt  read  and  interpreted 
by  some  other  person,  so  as  to  preclude  recovery,    p.  328. 

U.  Apfbax^ — Review. — Harmless  Error, — Order  of  Proof. — ^Error 
in  admitting  in  evidence  the  declarations  of  an  agent  without 
proof 'of  the  agency  is  harmless  where  the  existence  of  the 
ageicy  is  established  afterwards,    p.  328. 

Vol.  57—21 
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From  Lake  Superior  Court ;  Virgil  8.  Reiter,  JnAg 
Action  by  Dimo  Joeefoflf  against  the  First  Nations 

of  Gary.    Prom  a  judgment  for  plaintiff,  the  def 

sppeala.    Affirmed. 

L.  V.  Cravens,  for  appellant. 

Crumpacker,  Grumpacker  &  Tinkham,  for  appelle 

Lakt,  C.  J. — Appellee  as  plaintiff  brought  this 
to  recover  a  sum  of  money  alleged  to  have  been  dc 
by  him  with  appellant.  Judgment  was  rendered  ir 
of  appellee. 

The  complaint  in  effect  alleges  that  at  the  soHcita 

Mike  Picar,  a  clerk  in  appellant  bank,  who  waa  di 

thorized  to  act  for  it,  appellee  deposited  in  sue 

1.     a  sum  of  money  in  foreign  coin  equivalent  to  I 

United  States  money.     That  the  appellant  b> 

ceived  the  same  and  that  Picar  issued  a  receipt  w 

set   out  in  the  complaint.     The   complaint   also  all 

demand  upon  appellant  for  payment  and  a  refusal 

receipt  set  out  in  the  complaint  is  as  follows: 

"Gary,  Indiana,  January  18th,  1910.  Received 
I>imo  Josefoff  One  Hundred  Nineteen  Napolendc 
five  months  safe  keeping  (Personal)  119  Napolenoi 
M.  Picar." 

Appellant  asserts  that  the  complaint  in  defective  aj 
the  demurrer  thereto  should  have  been  sustained  beca 
writing  alleged  to  be  a  receipt  is  a  n-ritten  contra 
shows  on  its  face  that  the  deposit  was  not  made  w 
bank  as  stated  in  the  general  averment,  but  that  it  i 
posited  with  Mike  Picar  personally  for  safe-keeping 
period  of  five  months.  An  instrument  such  as  the  ■ 
out  in  the  complaint  has  been  held  by  the  courts 
State  to  be  more  than  a  mere  receipt.  It  has  bee 
that  the  law  whi^-h  is  a  silent  factor  in  every  contr« 
ports  into  a  writing  such  as  this  the  obligation  to  pa; 
a  reasonable  demand;  and  that  it  is,  therefore,  a  i 
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agreement  enforceable  at  law  and  hence  a  written  contract. 
Lmg  V.  Straus  (1886),  107  Ind.  94,  6  N.  E.  123,  7  N.  E.  763, 
57  Am.  Rep.  87. 

We  do  not  think  that  this  complaint  is  based  upon  the 
written  contract  as  appellant  contends.  If  the  complaint 
counted  upon  the  written  contract  as  such  and  sought  to  re- 
cover by  virtue  of  it,  the  complaint  would  be  clearly  in- 
sufficient as  against  the  bank,  unless  it  contained  allegations 
justifying  a  reformation,  and  proceeded  upon  the  theory 
of  reforming  the  contract  and  enforcing  it  as  reformed. 
Where  the  complaint  is  based  upon  a  written  instru- 

2.  ment  filed  as  an  exhibit  or  set  out  in  the  complaint, 
the  terms  of  such  instrument  will  control  any  aver- 
ment of  the  complaint  in  conflict  therewith.    Harrison  Bldg., 
etc.,  Co.  V.  Lackey  (1897),  149  Ind.  10,  48  N.  E.  254;  Huher 
Mfg.  Co.  V.  Wagner  (1906),  167  Ind.  98,  78  N.  E.  329. 

The  complaint  alleges  that  appellee  was  unable  to  speak 

or  read  the  English  language  and  that  he  was  unable  to 

read  the  receipt  which  was  written  in  that  language  ; 

3.  that  Picar  knew  these  facts  and  informed  appellee 
that  the  receipt  in  question  was  an  acknowledgment 

from  the  appellant  bank  of  its  receipt  of  the  money  and 
that  appellee  so  understood  it  and  so  accepted  it.  The  com- 
plaint proceeds  upon  the  theory  that  the  money  was  de- 
posited  with  the  bank  and  recovery  is  sought  upon  the  im- 
plied agreement  to  return  the  money  on  demand.  Upon  this 
theory,  the  general  averment  that  the  money  was  deposited 
in  appellant  bank  is  sufficient  to  make  the  complaint  good 
in  respect  to  the  deposit,  unless  its  force  is  overcome  by 
other  specific  allegations  of  the  complaint.  When  the  writ- 
ing set  out  in  the  complaint  is  considered  in  connection 
with  the  allegations  in  reference  to  the  manner  of  its  execu- 
tion and  the  further  allegations  in  reference  to  the  circum- 
stances under  which  it  was  given  and  the  statements  which 
were  made  at  the  time,  we  are  clearly  of  the  opinion  that 
the  specific  allegations  do  not  overcome  the  general  allega- 
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tioD  to  the  effect  that  the  deposit  was  made  in  the  apj 
bank.     The  general  allegations  of  a  complau 

4.  control  unless  they  are  shown  to  be  untrue  by  i 
allegations.    Cleveland,  etc.,  B.  Co.  v.  Cyr  (19( 

Ind.  App.  19,  86  N.  E.  868 ;  Indianapolis  Union  B. 
Waddington  (1907),  169  Ind.  448,  82  N.  E.  1030. 

There  was  no  claim  in  this  case  on  the  part  of  apj 

that  the  money  was  not  deposited,  and  the  only  qi 

for   determination   waa   whether  the   bank  w. 

5.  depository  or  whether  it  was  deposited  with 
personally.    The  written  contract  purports  to 

agreement  between  appellee  and  Picar,  and,  as  bctweei 
it  is  the  sole  repository  of  all  prior  negotiations  and  c 
be  varied  by  parol  evidence.  Thia  rule  is  a  salntai 
and  is  supported  by  principles  of  public  policy  as  i 
by  judicial  decisions.  Averments  that  the  deposit  ^ 
fact,  made  with  the  bank  through  Picar  as  its  agen 
proof  of  such  averments  do  not  however  contradict  an; 
ten  contract  between  appellee  and  the  bank  for  the: 
no  written  contract  as  between  them.  The  rule  undt 
sideration  applies  only  to  the  parties  to  the  contrj 
Greenleaf,  Evidence  §279;  Ford  v.  Williams  (185 
How.  287,  16  L.  Ed.  36. 

In  deciding  a  case  very  similar  to  the  case  at  bi 
court  of  appeals  of  New  York  speaking  by  Andrews,  J 
the  following  pertinent  language:  "It  is  insisted,  he 
that  the  certificate  issued  to  the  plaintiff  at  the  time 
deposit  conclusiTcly  establishes  that  the  transaction  wi 
Van  Campen  and  upon  bis  sole  credit.  The  certifi 
said  to  be  a  written  contract,  by  which  alone  the  ri 
the  plaintiff  is  to  be  determined,  and  that  parol  prw 
the  deposit  was  made  with  the  bank  or  tending  to  es 
a  liability  of  the  bank  was  inadmissible,  as  in  viola 
the  rule  that  parol  evidence  can  not  be  given  to  con 
a  written  instrument.  The  rule  that  when  parties  h 
duced  a  contract  between  them  to  writing,  the  writing 
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in  the  absence  of  fraud  or  mistake,  is  to  be  referred  to,  to 
define  their  respective  rights  and  liabilities,  and  that  all 
preliminary  n^otiations  are  to  be  deemed  merged  in,  and 
if  inconsistent  therewith  superseded,  by  the  written  contract, 
issapported  as  well  by  considerations  of  policy  as  by  judicial 
decision.  But  assuming  that  the  certificate  signed  by  Van 
Campen  when  accepted  by  the  plaintiff  became  a  written 
ccmtract  between  them,  parol  evidence  that  the  bank  re- 
ceived the  money  as  a  deposit  did  not  contradict  any  written 
agreement  between  the  bank  and  the  plaintiff,  for  they  had 
made  none.  The  real  issue  on  the  trial  was  whether  the 
bank  or  Van  Campen  was  the  depositary.  Unexplained,  the 
fact  that  the  plaintiff  accepted  the  certificate  of  Van  Campen 
was  strong  if  not  conclusive  evidence  that  the  bank  was  not 
a  party  to  the  transaction ;  but  it  was  evidence  only,  and 
was  subject  to  explanation  by  parol  proof,  without  violating 
the  rule  referred  to.  In  Barry  v.  Ransom  [1855],  12  N.  Y. 
464,  Denio,  J.,  in  speaking  of  the  rule,  says:  *This  is  a 
valnable  principle  which  we  would  be  unwilling  to  draw  in 
question,  but  we  think  it  is  limited  to  the  stipulations  be- 
tween the  parties  actually  contracting  with  each  other  by 
the  written  instrument. '  The  rule  does  not  preclude  a  party 
who  has  entered  into  a  written  contract  with  an  agent  from 
maintaining  an  action  against  the  principal,  upon  parol 
proof  that  the  contract  was  made  in  fact  for  the  principal, 
where  the  agency  was  not  disclosed  by  the  contract,  and  was 
not  known  to  the  plaintiff  when  it  was  made,  or  where  there 
was  no  intention  to  rely  upon  the  credit  of  the  agent  to 
the  exclusion  of  the  principal.  Such  proof  does  not  contra- 
diet  the  written  contract.  It  superadds  a  liability  against 
the  principal  to.that  existing  against  the  agent.  That  parol 
evidence  may  be  introduced  in  such  a  case  to  charge  the 
principal,  while  it  would  be  inadmissible  to  discharge  the 
agent,  is  well  settled  by  authority.  Ford  v.  Williams,  supra; 
Biggins  v.  Senior  [1841],  8  M.  &  W.  834;  Parker  J.,  Short 
V.  Spackman  [1831],  2  B..  &  Ad.  962;  Tainior  v.  Prender- 
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gast  [1S42],  3  Hill  72  [38  Am.  Dec.  530) ;  Gates  v.  B 
[1853],  9  N.  Y.  205  [59  Am.  Dec.  530]."  Coleman  V. 
Nat.  Batik  (1873),  53  N.  Y.  388.  The  supreme  cov 
Kansas  reached  a  similar  result  in  a  case  where  the 
were  very  similar  and  where  the  same  principle  is  inv 
The  opinion  of  the  court  is  by  Brewer,  J.,  afterward* 
nent  as  a  member  of  the  Supreme  Court  of  the  U 
States,  and  for  this  reason  it  is  entitled  to  great  w 
Lemcn  v.  Fox  (1878),  21  Kan.  152. 

The  only  other  errors  preseuted  by  the  brief  of  app 
arise  upon  the  action  of  the  court  in  overruling  appel 

motion  for  a  new  trial.     The  principal  questioi 
6.    sented  under  this  assignment  relates  to  the  su£G( 

of  the  evidence  to  sustain  the  finding  of  the 
It  ia  claimed  that  the  finding  ia  wholly  unsupported  b 
(lenee  to  show  that  Mike  Picar  at  the  time  he  accept* 
deposit  hod  any  authority  from  the  bank  to  receive  de 
in  its  behalf,  and  that  therefore  the  evidence  wholly 
to  show  a  deposit  with  the  bank.  It  would  serve  no  i 
purpose  to  set  out  the  evidence  at  length  in  this  opinio: 
is  sufficient  to  say  that  it  shows  that  appellee  was  a  Mi 
nian  who  could  neither  speak  nor  read  the  English  lan^ 
and  that  he  took  the  money  constitating  the  deposit  in 
tion  to  the  banking  room  of  appellant  and  delivered 
Picar  whom  be  found  sitting  at  a  desk  near  a  window 
inside  that  part  of  the  bank  which  is  screened  froi 
public.  The  testimony  of  the  officers  of  the  bank  ahov 
Picar  was  employed  by  the  bank  as  interpreter  to  tall 
persons  who  spoke  foreign  languages  and  that  he  had  t 
of  the  foreign  exehanRe  department  of  the  bank  and  t 
was  also  his  business  to  sell  steamship  tickets.  The  evi 
shows  that  the  money  was  delivered  to  Picar  during 
ing  hours  and  that  at  the  time  of  such  delivery  he  inf 
appellee  that  bin  money  was  safe  and  that  the  ban 
good  for  it.  The  writing  set  out  in  the  complaint  w 
introduced  in  evidence  as  against  appellant,  but  it  a] 
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tkat  At  the  time  of  receiving  the  money,  Picar  told  appellee 
that  the  receipt  was  just  as  good  as  to  have  the  money  entered 
in  a  book  and  that  he  could  get  the  money  by  presenting 
the  receipt.  It  further  appears  from  the  evidence  that  ap- 
pellee could  not  read  the  writing  and  that  he  never  knew 
its  contents  until  after  Picar  had  left  town.  It  is  very 
apparent  from  the  evidence  that  appellee  believed  that  he 
was  dealing  with  the  bank  in  making  this  deposit  and  not 
with  Picar  personally.    **The  rule  is,  that  any  agent 

7.  of  the  bank  who  receives  a  deposit  from  a  customer 
within  the  bank  during  banking  hours,  binds  the  bank 

imleflB  the  dealer  had  notice  of  lack  of  power.  The  bank 
cannot  set  up  a  defense  that  it  is  not  responsible  because  the 
deposit  was  not  received  or  passed  through  the  hands  of  the 
receiving  teller.  A  deposit  is  complete  when  it  passes  from 
the  possession  of  the  depositor  into  the  hands  and  into  the 
possession  of  the  agent  of  the  bank,  if  at  the  time  of  the 
transaction  it  was  performed  within  the  bank  and  during 
banking  hours."  Magee,  Banks  and  Banking  (2d  ed.)  287. 
See,  also,  Zane,  Banks  and  Banking  207;  1  Bolles,  Mod. 
Law  of  Banking  431. 

It  19  the  apparent  or  ostensible  authority  which  controls  in 

cases  of  this  kind  rather  than  any  special  instructions  which 

may  have  been  received  by  the  officers  and  agents  of 

8.  the  bank.  By  placing  Picar  in  the  position  in  which 
he  was  at  the  time  of  receiving  the  money  from  appel- 
lee the  bank  accredited  him  to  the  public ;  and,  if  he  violated 
his  instructions  and  a  loss  ensued,  it  must  be  borne  by  the 
bank.  Goshom  v.  Peoples  Nat.  Bank  (1904),  32  Ind.  App. 
428, 69  N.  E.  185, 102  Am.  St.  248 ;  East  River  Nat.  Bank  v. 
Gove  (1874),  57  N.  Y.  597;  West  v.  First  Nat.  Bank  (1880), 
20  Hun  408;  Munn  v.  Burch  (1860),  25  111.  21;  Ziegler  v. 
First  Nat.  Bank  (1880),  93  Pa.  St.  393;  Heim  v.  First  Nat. 
Bank  (1906),  76  Neb.  831,  107  N.  W.  1019.  Even  though 
it  be  conceded  that  the  bank  was  not  at  fault  with  reference 
to  the  truisaction  in  question  and  that  the  appellee  was  also 
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blameless,  and  that  the  loss  was  occasioned  solely  tbrou{ 

fault  and  miscoiidiict  of  Picar,  still  the  bank  was  respo 

for  Plcar  being  placed  in  a  situation  where  he  was  er 

to  perpetrate  the  fraud.    It  is  well  settled  that 

9.  one  of  two  innocent  parties  must  suffer  loss  th. 
the  wrongful  act  of  a  third  person,  the  loss  mm 

upon  the  one  who  placed  such  third  party  in  a  positii 
means  of  which  he  was  enabled  to  commit  the  wrong 
occasioned  the  loss.    McConnell  v.  American  Nat. 

(1915),  59  Ind.  App. ,  103  N.  E.  809;  Judy  v.  T 

(1913),  54  Ind.  App.  82,  102  N.  E.  386;  Preston  v.  W 
spoon  (1887),  109  Ind.  457,  9  N.  E.  585,  58  Am.  Eep, 
Lucas  V.  Owens  (1888),  113  Ind.  521, 16  N.  E.  196. 

It  is  urged  on  behalf  of  appellant  that  appellee  was 

gent  in  failing  to  have  the  ^Titing  read  and  interprel 

him  by  some  one  in  whom  he  had  confidence  and 

10.  for  this  reason,  he  is  not  free  from  faalt  and  ce 
recover.     The  evidence  in  this  case  shows  that  i 

lee  could  not  read  the  English  language  and  that  no  mi 
of  bia  family  was  able  to  do  so.  The  position  of  Pi( 
the  bank  was  such  as  would  inspire  confidence  on  the 
of  appellee,  and  his  statements  to  the  effect  that  the  i 
was  safe  and  that  the  bank  was  good  for  it  were  of  g 
character  as  to  mislead  appellee  and  to  relieve  his  mind 
anxiety  as  to  the  safety  of  his  money.  Under  such  a 
of  the  evidence,  it  can  not  foe  said  that  the  failure  of  i 
lee  to  have  the  writing  read  and  interpreted  to  him  bji 
other  person  in  whom  he  had  confidence  was  such  negli 
as  to  preclude  bim  from  a  recovery. 

The  trial  court  over  the  objection  of  appellant,  adi 

evidence  of  the  declarations  and  statements  of  Picar 

out  first  requiring  proof  that  at  the  time  such 

11.  ments  were  made  he  was  the  agent  of  appellant, 
fjuestions  arising  upon  the  admission  of  this 

mony  were  presented  as  causes  for  a  new  trial  and  thi 
now  urged  as  grounds  for  reversal.    It  is  the  better  pi 
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to  require  the  proof  of  agency  before  admitting  evidence  to 
prove  any  statement  of  a  person  upon  the  theory  that  he 
was  the  agent  of  the  party  soaght  to  be  affected  by  such 
statements;  but,  if  the  agency  is  afterward  established,  the 
error  in  the  order  of  the  admission  of  such  testimony  will  be 
regarded  on  appeal  as  harmless.  Rowell  v.  Klein  (1873), 
44  Ind.  290,  15  Am.  Rep.  235 ;  Trustees,  etc.  v.  Bledsoe 
(1854),  5  Ind.  133. 

We  find  no  reversible  error  in  the  record.  Judgment  af- 
firmed. 

Pdt,  Hottel,  Caldwell,  JJ.,  and  Shea,  P.  J.,  concur,  Ibach, 
J.,  not  participating. 

NoiE.— Reported  in  105  N.  E.  175.  As  to  what  transaction  effects 
a  deposit  in  bank  and  the  control  in  equity  In  this  ccmnection,  see 
CT  Am.  Rep.  d7.  See,  also,  under  (1)  9  Cyc.  298;  (2)  31  Cyc.  563; 
(3, 10)  5  Cyc.  1913  Ann.  521-New;  (4)  31  Cyc.  85;  (5)  17  Cyc 
749;  (6)  5  Cyc.  1913  Ann.  521-New;  1915  Ann.  517-New;  (7,  8)  5 
C^c  516418;  31  Cyc.  1335;  Agency  2  C.  J.  §218;  (9)  31  C^c.  1237; 
Aifency  2  C.  J.  «71 ;  (11)  38  Cyc.  1433. 


Mutual  Trust  and  Deposit  CJompany,  Guardian 
i;.  Travelers  Protective  Association. 

[Na  7,7e0.    FUed  April  9,  1914.    Rehearing  denied  July  2,  1914. 
Petition  to  transfer  dismissed  December  11,  1914.] 

1  Irsuranck. — Action  on  PoJicu, — Complaint, — Harmless  Error, — 
In  an  action  on  a  benefit  certificate,  where  one  paragraph  of  the 
complaint  alleged  that  plaintiff  and  insured  had  duly  performed 
all  the  conditions  on  their  part,  that  defendant  had  been  duly 
notified  and  furnished  with  proof  of  death  of  the  insured,  as 
required  by  defendant's  constitution  and  by-laws,  and  that  pay- 
iDeD{  liad  been  refused  and  liability  denied  by  defendant,  plain- 
tiff was  not  harmed  by  the  striking  out  of  another  paragraph 
which  alleged  that  notice  and  proof  of  death  had  been  received 
and  accepted  without  objection  and  retained  by  defendant  until 
a  certain  date  when  the  proof  was  rejected  and  payment  was 
refused,  and  that  defendant's  agent,  who  had  ascertained  the 
drcmnstances  of  the  death,  denied  the  liability  of  defendant, 
since  proof  of  the  matters  alleged  was  admissible  under  the 
paragraph  remaining,    pp.  332, 334. 
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2.  iNstTKAUCB. — Ltfe  Inturance. — Prooft  of  Death. — Watver.- 
rejectlon  of  proc^  of  death  tendered  aAer  the  explratlati  o 
time  allowed  for  making  the  same,  will  not  of  Itself  bIk 
waiver  of  proofs  by  the  company,  but  aa  absolote  denial  o 
blltty  on  other  gronuda  within  the  time  allowed  tor  mi 
proofs  Is  a  waiver  thereof,    pp.  333, 334. 

3.  IiTBUSANCE.  —  Action  on  Policv.  —  Oomplattit.  —  BvffMenci/. 
paragraph  of  complaint  on  a  benefit  certtQcate,  alleging  get 
Ijr  compliance  with  the  provisions  as  to  proof  of  death  an 
other  condltlouB  DeceBsary  to  recovery,  was  sufficient,  thoug 
legations  with  reference  to  the  rejection  of  the  proofs  by  de 
ant  were  In  themBclvea  Insufflcient  to  show  a  waiver  of 
proofs,    p.  333. 

4.  AfPEAL. — Verdict. — Antwen  to  InierrOBatoriet. — Scope  o} 
t^eie. — Id  determining  the  qnestion  presented  on  the  rulU 
a  motion  for  Judgment  on  answers  to  interrogatories,  the 
can  <mly  consider  the  isenee  made  by  the  pleadings,  the  ge 
verdict,  and  the  interrogatories  and  answers  thereto,  In  the 
of  any  evidence  that  might  properly  have  been  admitted  i 
the  Issues,  and  must  indulge  all  reas^aable  presumpttons  la  t 
the  general  verdict     p.  335. 

B.  Taiiin. — Verdict. — Anticeri  to  Interrogatories. — A  general 
diet  is  not  controlled  by  answers  to  Interrogatories  that  ml 
harmonized  with  it  by  any  evidence  admissible  onder  the  li 
nor  by  answers  that  are  Inconsistent  or  contradictory  of 
other,    p.  335. 

6.  IsBVBjmcEj— Action.— Lota  WitMn  WarratUv  or  BmxpU 
Pleading. — That  a  loss  was  within  a  warranty  or  an  eic« 
shown  by  the  policy,  is  a  matter  of  defense  which  ordlnarly 
be  pleaded  affirmatively,  but  where  a  policy  provided  ths 
fendant  should  not  be  liable  for  Injarles  In  the  absence  of  v 
marks  upon  the  body,  and  the  complaint  In  an  action  tb 
averred  that  insured's  death  was  the  result  of  aji  accident  i 
produced  visible  marks  upon  his  body,  the  question  of  the 
ence  of  sach  marks  was  within  the  Issoe  formed  by  the  gf 
denial,    p.  336. 

7.  IBSUEAHCE. — Action  on  Polfcv.— Ferdfct. — An»Ker»  to  j 
rogotoriet. — In  an  action  on  a  policy  providing  that  the  con 
shonld  not  be  liable  for  death  from  Injuries  of  which  then 
no  visible  mark  npiMi  the  body  of  Insored,  answers  by  the 
to  Interrogatories  showing  that  Insured's  death  was  causi 
dislocation  of  the  neck  and  that  there  were  no  visible  mar 
the  injury  on  the  body  at  the  time  of  death,  or  thereafter, 
not  In  irreconcilable  c<mflict  with  a  verdict  for  plalntlir,  in 
of  the  fact  that  It  might  have  been  shown  tmder  the  Issuei 
there  were  visible  maAs  which  had  disappeared  before  i 
pp.  336^837. 
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&  ErmescEL-^udicial  Votice. — The  court  can  not  take  judicial 
knofwiedge  of  the  length  of  time  a  person  may  live  with  a  dis- 
located neck,  nor,  from  the  absence  of  visible  marks  of  such  in- 
Jury  at  the  time  of  death,  or  thereafter,  that  there  were  no  such 
marks  prior  to  death,    p.  337. 

9l  I5susa:vce. — Accident  Insurance. — Exceptiona  in  PoUcy.—Con- 
sirvction. — ^'Visible**. — ^A  provision  in  a  policy  exempting  the 
company  from  liability  where  there  is  no  visible  mark  of  injury 
on  the  body  of  insured,  is  for  the  piwtection  of  the  insurer 
against  fraudulent  claims,  and  is  to  be  reasonably  construed  so  as 
to  effectuate  the  intention  of  the  parties  as  shown  by  the  whole 
instrument,  so  that  under  such  a  provision  there  can  be  no  escape 
from  liability  where  Insured's  death  was  caused  by  dislocation 
of  the  neck,  and  the  cause  was  ascertainable  by  examination, 
though  not  observable  upon  the  surface  of  the  body,  since  the 
term  ''visible"  is  used  in  the  broad  sense  of  perc^tible,  discern- 
ible, clear,  distinct  and  evident    pp.  338, 341. 

IOL  iHscBAiVGE. — Ewceptions  in  Policy, — Construction, — ^Words  of 
exoeptiaii  in  an  insurance  contract  are  to  be  construed  most 
strongly  against  the  party  for  whose  benefit  they  are  inserted, 
p.  339. 

IL  EvnsNCE. — Judicial  Notice, — The  court  can  not  declare  as  a 
matter  of  law  that  a  dislocated  neck  will  in  every  instance  cause 
a  visible  mark  of  injury  within  the  meaning  of  a  contract  of  in- 
surance exempting  the  insurer  from  liability  in  the  absence  of 
visible  marks  of  injury  upon  the  body  of  the  insured,    p.  341. 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Aetion  by  The  Mutual  Trust  and  Deposit  Company,  as 
guardian  of  Carl  F.  Martin,  against  the  Travelers  Protective 
Association  of  America.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Reversed. 

Oeorge  H.  Hester  and  Stannard  &  Howard,  for  appellant. 
John  B.  Elam,  James  W.  Fesler,  Harvey  J.  Elam,  Charles 
L.  Jewett  and  Henry  E.  Jeweti,  for  appellee. 

Felt^  J. — ^This  is  a  suit  on  a  benefit  certificate  issued  by 
appellee  to  Charles  W.  Martin,  in  which,  in  case  of  death 
from  accident  within  the  provisions  thereof,  appellee  agreed 
to  pay  the  beneficiary  thereof  the  sum  of  $5,000.  Carl  F. 
Martin  was  the  minor  son,  and  by  reason  of  the  death  of  his 
mother,  prior  to  that  of  his  father,  became  the  sole  bene- 
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ficiary  of  Charles  W.  Martin.  The  issues  were  joined 
one  paragraph  of  amended  complaint,  and  a  general  d 
filed  thereto  by  appellee.  The  cause  was  tried  by  a  , 
and  a  verdict  rendered  for  appellant.  Upon  answers  1 
terrogatories  returned  by  the  jury,  the  court  rendered  ; 
ment  for  appellee. 

The  errors  assigned  are:  (1)  sustaining  appellee's 
tion  to  strike  oat  the  additional  fourth  paragraph  of  a 
lant's  complaint.  (2)  The  error  of  the  court  in  rendi 
judgment  for  appellee  against  appellant  on  the  aoswe 
the  interrogatories  notwithstanding  the  general  verdict 
The  fourth  paragraph  was  stricken  out  on  the  gronnd 
all  the  material  averments  contained  therein  could  be  pi 

under  the  allegations  of  the  amended  first  parag 
1.    of  the  complaint.    It  is  insisted  by  appellant 

there  are  vital  differences  between  the  facts  avi 
in  the  amended  first  paragraph  of  the  complaint,  an< 
fourth  paragraph  of  the  complaint  stricken  from  the  re 
The  difference  pointed  out  in  the  paragraphs  of  complai 
contended  by  appellant  is  not  material.  In  the  first  an 
ed  paragraph  it  was  alleged  "that  said  Carl  F.  Martin 
this  plaintiff  have  also  each  duly  performed  all  the  ci 
tions  thereof  on  their  part  to  be  performed;  that  on  the 
day  of  January,  1909,  and  within  the  time  prescribed  b; 
constitution,  by-laws  and  rules  of  said  defendant  order, 
plaintiff  and  the  said  Carl  F.  Martin  duly  notified  sai< 
fendant  of  the  death  o£  said  Charles  W.  Martin,  and  i 
to  said  defendant,  as  required  by  its  said  constitution 
laws  and  mles  due  proof  of  the  death  of  said  decedent, 
demanded  of  it  the  payment  of  the  amount  due  on  the 
certificate  and  policy;  that  said  defendant  then  and 
denied  and  still  denies  all  liability  on  said  certificate 
pidicy,  and  refused  and  stUl  refuses  to  pay  the  same  oi 
part  thereof."  In  the  fourth  paragraph  the  manner 
form  in  which  the  proofs  were  made  is  specifically  set 
with  this  additional  allegation:    "Plaintiff  further  says 
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said  notices  and  proofs  of  the  death  of  said  Martin  were  re- 
eeived  by  said  defendant  at  its  principal  office  in  the  city  of 
St  Lonis  •  •  •;  that  said  defendant  accepted  said 
proofig;  and  raised  no  objection  whatever  to  the  contents 
thereof,  and  demanded  no  further  proofs  at  any  time  there- 
after; that  said  defendant  retained  said  proofs,  notices  and 

affidavits  until  the day  of  March,  1909,    •    •    •    at 

wldeh  time  the  said  defendant  rejected  said  proofs  and  re- 
fused and  declined  to  pay  said  claim  or  any  part  thereof 
*  *  *;  that  the  said  agent  of  said  defendant  during  the 
month  of  February,  1909,  after  having  ascertained  the  facts 
and  circumstances  of  the  death  of  said  Martin  for  and  on 
behalf  of  defendant  thereupon  denied  the  liability  of  said 
defendant  on  account  of  said  benefit  certificate  for  the  rea^ 
son  as  assigned  by  him  that  said  Martin  had  committed 
suicide." 

Each  of  said  paragraphs  avers  that  the  insured  died  De- 
cember 18, 1908,  and  by  exhibit  the  constitution  and  by-laws 
of  appellee  are  made  part  of  each  of  said  paragraphs. 

2.  Section  7  of  article  9  of  the  constitution  provides  that 
proofs  of  death  must  be  made  within  sixty  days  after 
death  occurs.    The  paragraph  stricken  out  avers  that 

3.  the  proofs  were  rejected  in  March,  1909,  which  must 
have  been  more  than  sixty  days  after  the  death  of  the 

insured.  This  being  the  case,  the  fourth  paragraph  of  the 
complaint  does  not  state  facts  sufficient  to  show  a  waiver  of 
proob  within  the  time  allowed  for  making  proof  of  death, 
and  without  some  affirmative  act  approving  the  proofs  sub- 
niitted,  or  expressly  waiving  proof,  a  rejection  of  the  proofs 
tendered  after  the  expiration  of  the  time  allowed  for  mak- 
ing the  same,  is  not  of  itself  sufficient  to  show  a  waiver  of  the 
proofs  on  the  part  of  the  company,  though  an  absolute  de- 
nial of  liability  on  other  grounds  within  the  time  allowed 
for  making  proofs  has  been  held  to  constitute  a  waiver  of 
proofs.  Aeinu  Life  Ins.  Co.  v.  Fitzgerald  (1905),  165  Ind. 
317, 323,  75  N.  E.  262, 1  L.  R.  A.  (N.  S.)  422,  112  Am.  St. 
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232,  6  Ann.  Caa.  551;  Fidelity  Casualty  Co.  v,  Sa 
(1904),  32  Ind.  App.  448,  454,  70  N.  E.  167;  Germanit 
Ins.  Co.  V.  Pitcher  (1903),  ICO  Ind.  392,  398402,  64 
921,  66  N.  E.  1003.  The  paragraph  was  good  for  the 
reasons  that  the  amended  paragraph  was  aufficient,  vi: 
averment  of  compliance  with  the  provisions  as  to  pr< 
death  and  all  other  conditions  necessary  to  a  recovery 
It  is  not  controverted  that  if  the  material  facts  ai 
in  the  fourth  paragraph  of  the  complaint  could  be  p 
under  the  averments  of  the  amended  paragraj 

1.  error  was  committed  in  striking  the  fourth  para 
from  the  files.    Brown  v.  College  Comer,  etc., 

Co.  (1877),  56  Ind.  lift;  Faylor  v.  Brice  (1893),  7  Ind. 
551,  34  N.  E.  833;  Levi  v.  Drudge  (1894),  139  Ind.  4! 
N.  E.  45.  As  this  court  views  the  matter  the  paragrap: 
Bubstantially  alike  and  every  material  charge  coataii 
the  fourth  paragraph  can  be  proven  under  the  aUegati< 
the  amended  first  paragraph.    The  claim  was  n 

2.  jected  upon  the  ground  that  the  proofs  were  i 
manner    deficient     That    question    was    thei 

waived,  and  was  not  at  issue.  Qermania  Fire  Ins.  y 
Pitcher,  supra;  2  May,  Insurance  §§468,  469;  Lit 
Phoenix  Ins.  Co.  (1877),  123  Mass.  380;  Graves  v.  Wa 
ion  Marine  Ins.  Co.  (1866) ,  94  Mass.  391 ;  PenTisylvanii 
Ins.  Co.  V.  Kittle  (1878),  39  Mich.  51. 

The  next  error  assigned  and  discussed  by  both  app 
and  appellee  is  that  the  court  erred  in  sustaining  app* 
motion  for  judgment  on  the  answers  to  the  interroga 
notwithstanding  the  general  verdict.  The  policy  coi 
the  following  provisions ; 

"The  member  hereby  agrees  that  the  following  n 
shall  be  observed:  that  the  Traveler's  Protective  A 
ciation  of  America  shall  not  be  liable  *  •  •  in  i 
of  •  •  •  injuries  of  which  there  is  no  visible  m 
upon  the  body  (the  body  itself  not  being  deemed  a 
a  omrk  in  case  of  death)." 

The  interrogatories  and  the  answers  thereto  are  a 
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lowB:  **(1)  Did  Charles  W.  Martin,  named  in  plaintiff's 
complaint  die  December  18th,  1908  ?  ( Ans.)  Yes.  (2)  Was 
the  death  of  said  Martin  eaused  by  his  neck  being  broken  ? 
(Am.)  No.  (3)  Was  the  death  of  said  Martin  caused  by- 
strychnine  poisoning f  (Ans.)  No.  (4)  What  was  the 
cause  of  said  Martin's  death?  (Ans.)  Dislocation  of  the 
neck.  (5)  Was  there  any  visible  mark  of  injury  upon  the 
body  of  Charles  W.  Martin  at  the  time  of  his  death  1  (Ans.) 
No.  (6)  Was  there  any  visible  mark  of  injury  upon  the 
body  of  Charles  W.  Martin  after  his  death!  (Ans.)  No.'' 
Th(  rule  is  firmly  established  that  in  passing  on  a  motion 
for  a  judgment  on  the  answers  to  the  interrogatories  not- 
withstanding the  general  verdict,  the  court  can  only 

4.  consider  the  issues  made  by  the  pleadings,  the  gen- 
eral verdict,  the  interrogatories  and  the  answers  there- 
to. Questions  relating  to  the  instructions  tendered,  given 
or  refused,  or  to  evidence  actually  given  or  excluded,  can 
not  be  considered,  but  the  question  will  be  determined  in 
the  light  of  any  evidence  that  might  properly  have  been  re- 
ceived under  the  issues.    Every  reasonable  presumption  is 

indulged  in  favor  of  the  general  verdict  and  under 

5.  the  foregoing  rule,  the  answers  will  not  be  held  to  be 
in  irreconcilable  conflict  with  the  general  verdict  if 

they  may  be  harmonized  and  made  consistent  with  it  by  any 
evidence  possible  under  the  issues.  If  the  answers  are  in- 
conaistent  or  contradictory  they  nullify  each  other  and  do 
not  control  or  in  any  way  affect  the  general  verdict.  Cleve- 
land,  etc,  B.  Co.  v.  Federle  (1912),  50  Ind.  App.  147,  152, 
98  N.  E.  123;  Inland  Steel  Co.  v.  Smith  (1907),  168  Ind. 
245,  249,  80  N.  E.  538 ;  Bemis  Indianapolis  Bag  Co.  v. 
Krenikr  (1907),  167  Ind.  653,  655,  79  N.  E.  974. 

The  case  was  tried  on  a  single  paragraph  of  complaint 

and  an  answer  of  general  denial.    In  passing  on  the  motion 

for  a  judgment  on  the  answers  of  the  jury  to  the 

6.  interrogatories  we  can  not  go  outside  the  issues  made 
by  the  general  denial.    Appellant  contends  that  un- 
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der  the  issues  formed,  the  queation  of  visible  marks  is 
presented.  The  defense  depends  on  the  provision  of 
polic7  which  excepts  from  the  liability  of  appellee  "inj 
of  which  there  is  no  visible  mark  upon  the  body".  li 
loss  is  within  a  warranty  or  an  exception  shown  by 
policy,  it  is  a  matter  of  defense,  which  must  be  pleadei 
firmatively  by  the  defendant,  and  is  not  available  as  i 
fense  under  the  general  denial  unless  the  complaint  eon' 
special  averments  which  put  such  matters  in  issue.  Mo 
Woodmen  v.  Noyes  (1902),  158  Ind.  503,  507,  64  N.  E, 
Pkenix  Ins.  Co.  v.  Pickel  (1889),  119  Ind.  155,  158,  2 
E.  546,  12  Am.  St.  393 ;  Louisville  Underwriters  v.  Dur 
(1890),  123  Ind.  544,  547,  24  N.  E.  221,  27  L.  R.  A. 
United  States  Casualty  Co.  v.  Sanson  (1905),  20  Colo.  . 
393,  79  Pac.  176.  In  this  case  the  complaint  avers  thai 
insured  came  to  his  death  aa  a  result  of  an  accident  w 
produced  on  the  body  visible  marks  other  than  the  1 
itself.  While  the  averment  in  regard  to  visible  marks  oi 
body  was  not  essential  to  a  good  complaint,  the  appe 
having  specially  pleaded  the  fact  to  show  that  the  com] 
was  not  saved  from  liability  by  the  exception,  it  can  not 
be  heard  to  say  that  the  question  of  visible  marks  upoi 
body  was  not  an  issuable  fact  under  the  issue  formed  bj 
general  denial.  Lake  Erie,  etc.,  R.  Co.  v.  Holland  (IE 
162  Ind.  406,  414,  69  N.  E.  138,  63  L.  R.  A.  948;  Clevel 
etc.,  R.  Co.  V.  Moore  (1908),  170  Ind.  328,  353,  82  N.  E 
84  N.  E.  540 ;  Nixon  v.  Beard  (1887),  111  Ind.  137, 141, 1 
E.  131;  Miller  v.  Taggart  (1905),  36  Ind.  App.  595,  59! 
N.  E.  321;  Eldridge  v.  Pierce  (1878),  90  HI.  474,  479; 
V.  FuUerton  (1873),  69  111.  448, 451. 

Are  the  answers  to  the  interrogatories  in  irreconeil 
conflict  with  the  general  verdict  t     The  answer  to  tlie  to 

interrogatory  establishes  the  fact  that  the  neck  o: 
7.    cedent  was  dislocated  and  the  dislocation  was 

cause  of  his  death.    The  answers  to  interrogat 
Nos.  5  and  6  show  that  there  was  no  visible  mark  on  the  ^ 
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at  the  time  of  the  death  or  after  the  death  of  the  insured. 
It  is  not  shown  by  the  answers  to  the  interrogatories  how 
long  the  insured  lived  after  his  neck  was  dislocated,  nor  is 
it  shown  that  between  the  time  when  his  neck  was  dislocated 
and  the  time  when  death  occurred,  there  were  no  visible 
marks  of  injury  on  the  body.  It  is  a  matter  of  common 
knowledge  that  the  parts  of  a  dislocated  neck  might  be  in 
sueh  unnatural  position  as  to  afford  visible  evidence  of  the 
dislocation,  and  that  there  might  also  be  discoloration  or 
other  evidence  of  an  injury  upon  the  outer  parts  of  the  neck 
viadble  for  a  time,  and  which  from  treatment  or  by  the  ef- 
forts of  nature  to  restore  normal  conditions  might  disappear 
and  be  entirely  absent  at  the  time  of,  or  after  death.  It 
is  entirely  possible  that  the  protruding  or  uneven  portions  of 
a  dislocated  neck  might  be  so  adjusted  and  restored  to  na- 
tural position  as  to  leave  no  external,  visible  marks  of  the 
dislocation,  though  prior  to  such  adjustment  there  were 
visible  mark;^  of  the  injury  on  the  body  evidenced  by  the  mal- 
adjustment of  the  parts  of  the  dislocated  neck.  Evidence 
was  admissible  under  the  issues  to  prove  facts  of  the  charac- 
ter above  indicated.  This  court  can  not  take  judicial 
8.  knowledge  of  the  length  of  time  a  person  may  live 
with  a  dislocated  neck,  nor  can  it  say  that  because 
there  were  no  visible  marks  upon  the  body  at  the  time 
7.  of  death,  or  after  death,  that  there  were  no  such  marks 
of  injury  on  the  body  prior  to  the  death  of  the  injured 
person.  Viewed  in  this  light,  it  is  apparent  that  the  answers 
to  intern^atories  Nos.  5  and  6  come  short  of  showing  that 
there  was  at  no  time  after  the  dislocation  and  before  the 
death  any  visible  mark  of  injury  on  the  body  of  the  decedent. 
Shodius  V.  Johnson  (1900),  24  Ind.  App.  401,  405,  56  N.  E. 
942;  Boyer  v.  Indianapolis,  etc.,  Traction  Co.  (1910),  45  Ind. 
App.  683,  686,  90  N.  E.  478.  If  there  were  visible  marks  on 
the  body  at  the  time  of,  or  shortly  after,  the  injury,  the 
fact  that  they  may  have  been  obliterated  before  the  death  of 
Vol.  57—22 
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the  insured  is  immaterial.  Bernays  v.  United  Siaies  1 
Ace.  Asm.  (1891),  45  Fed.  455,  457;  4  Cooley,  Briefi 
Ins.  3185.  In  Fuller,  Accident  and  Liability  Ins.  123, 
aaid:  "The  company  will  be  liable  where  there  are  vii 
marks  of  injury  when  the  accident  happens,  though 
may  later  become  obliterated.  It  is  not  necessary  that  ■ 
should  in  any  sense  be  permanent,"  "We  therefore 
that  the  answers  to  the  interrogatories  are  not  in  irre 
ciable  conflict  with  the  general  verdict  and  that  it  was  e 
to  sustain  a  motion  for  judgment  on  the  interrogatories 
withstanding  the  general  verdict. 

Other  questions  are  presented  and  because  the  foregi 
conclusion  necessitates  a  reversal  of  the  judgment,  we 
them  consideration.  It  is  contended  by  appellant  that 
answer  to  interr(^atoFy  No.  i  showing  that  the  cau» 
death  of  the  insured  was  "dislocation  of  the  neck",  ens 
the  court  to  declare  as  a  matter  of  law  that  there  was  on 
body  of  decedent  "a  visible  mark"  of  injury, within 
meaning  of  the  insurance  contract.  If  this  can  be  done 
answers  to  interrogatories  Nos.  5  and  6  are  contradicted 
nullified  by  the  answer  to  No.  4,  and  under  a  well  establL 
rule  would  not  affect  the  general  verdict.  Some  questiot 
a  sense  preliminary  to  a  determination  of  the  effect  of 
answers  are  involved  and  will  be  considered.  It  is  ap 
ent  that  in  answering  that  there  were  no  visible  marks  o 
jury  on  the  body  at  the  time  of,  or  after  death,  that  the  , 
used  the  phrase  "visible  marks"  in  the  ordinary 
limited  sense  of  surface  indications  readily  apparent  to 
eye  unaided  by  any  other  means  of  discernment  of  the  m 
of  injury.  Letois  v.  Brotherhood  Ace.  Co.  (1907),  194 IV 
1,  79  N.  E.  802, 17  L.  B.  A,  (N.  S.)  714,  717;  FuUer,  J 
dent  and  Liability  Ins.  126. 

It  has  been  held  that  a  condition  in  an  accident  p( 

exempting  the  company  from  liability  where  thei 

9.    no  visible  mark  of  injury  on  the  body  is  intende 

protect  the  insurer  against  fraudulent  claims  or 
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titious  accidents  and  should  receive  a  reasonable,  lib- 
eral and  practical  construction  that  will  carry  into  ef- 
10.  feet  the  intention  of  the  contracting  parties  as 
evidenced  by  the  whole  instrument.  Also  that  words 
of  exception  in  an  insurance  contract  are  to  be  construed 
most  strongly  against  the  party  for  whose  benefit  they  are 
inserted.  United  States  Mut.  Ace.  Assn.  v.  Newman  (1887), 
84  Va.  52,  59,  3  S.  E.  805 ;  Gale  v.  Mutual  Aid,  etc.,  Assn. 
(1893),  66  Hun  600,  602,  21  N.  Y.  Supp.  893 ;  MenneiUey  v. 
Employers'  Liability  Assur.  Co.  (1896),  148  N.  Y.  596,  602, 
43  N.  E.  54,  31  L.  R.  A.  686,  688,  51  Am.  St.  716 ;  Union 
Caswiliy,  etc.,  Co.  v.  Mondy  (1903),  18  Colo.  App.  395,  71 
Pac.  677;  United  States  Mut.  Ace.  Assn.  v.  Barry  (1889), 
131 U.  S.  100,  111,  9  Sup.  Ct.  755,  33  L.  Ed.  60 ;  Moulor  v. 
American  Life  Ins.  Co.  (1884),  111  U.  S.  335,  342,  343,  4 
Sup.  Ct.  466,  28  L.  Ed.  447 ;  Palmer  v.  Warren  Ins.  Co. 
(1840),  1  Story  360,  364;  1  May,  Insurance  (4th  ed.)  §§172, 
175.  In  Palmer  v.  Warren  Ins.  Co.,  supra,  364,  Story,  J., 
said:  ''I  take  the  rule  to  be  clearly  established,  as  a  general 
rule,  that  words  of  exception  in  any  instrument  are  to  be 
coDstraed  most  strongly  against  the  party,  for  whose  bene- 
fit they  are  introduced ;  and  this  rule  has  been  expressly  ap- 
plied to  words  of  exception  in  policies  of  insurance,  as  well 
in  England,  as  in  this  court.  •  •  •  Now,  for  whose 
benefit  are  those  words  introduced?  Clearly  for  the  benefit 
of  the  underwriters,  as  they  are  to  relieve  them  from  risks, 
for  which  they  would  otherwise  be  liable  under  the  general 
words  of  the  policy.  They  are  not,  in  form,  or  in  substance, 
the  words  of  the  insured ;  but  words  of  exception,  used  by  the 
underwriters,  to  exempt  them  from  a  liability  from  the  gen- 
eral rule,  which  would  otherwise  attach  upon  them  during 
the  whole  term  of  time,  for  which  the  policy  was  to  endure.** 
la  1  May,  Insurance  (4th  ed.)  §175,  it  is  said:  *'No  rule, 
in  the  interpretation  of  the  policy,  is  more  fully  established 
or  more  imperative  and  controlling,  than  that  which  de- 
dares  that,  in  all  cases,  it  must  be  liberally  construed  in  fa- 
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vor  of  the  insured,  so  as  not  to  defeat  without  a  plaii 
easity  his  claim  to  the  indemnity,  which  in  making  tl 
suranee,  it  was  bis  object  to  secure.  When  the  wordi 
without  violence,  susceptible  of  two  interpretations, 
which  will  sustain  his  claim  and  cover  the  loss  must,  in 
erence,  be  adopted.  While  courts  will  extend  all  reaso 
protection  to  the  insurers  by  allowing  them  to  hedge  ' 
selves  about  by  conditions  intended  to  guard  against  f 
carelessness,  want  of  interest,  and  the  like,  they  will  i 
theleas  enforce  the  salutary  rule  of  construction,  that  t 
language  of  the  conditions  is  theirs,  and  it  is  therefo 
their  power  to  provide  for  every  proper  case,  it  is 
construed  most  favorably  to  the  insured."  In  Pullet 
cident  and  Liability  Ins.  121-123  it  is  said:  "Some  pc 
provide  that  the  insurer  will  not  be  liable  for  injuri 
death  of  which  there  is  no  visible  mark  on  the  body 
body  itself  in  case  of  death  not  being  deemed  such  a  i 
A  provision  of  this  nature  will  not  be  enforced  by  the  e 
where  it  is  manifest  that  the  death  has  been  accidei 
caused  and  where  to  give  literal  effect  to  the  clause  i 
avoid  the  policy.  The  courts  are  not  disposed  to  pay 
respect  to  the  provisions  of  a  policy  which  purport  U 
trol  the  laws  of  evidence.  It  ia  a  fundamental  role  tha 
ties  may  contract  freely  in  relation  to  conditions  prec 
to  liability,  or  in  relation  to  anything  going  to  the  rer 
but  the  courts  will  rigidly  scrutinize  any  limitations  i 
upon  the  rights  of  recovery  itself.  •  •  •  The  i 
latitude  has  been  given  in  defining  what  constitutes  s 
temal  or  visible  sign  of  injury."  The  underlying  prii 
involved  in  the  foregoing  rules  of  construction  has 
adopted  and  applied  in  the  State  in  several  decj 
Metropolitan  Life  Ins.  Co.  v.  Johnson  (1912),  49  Ind. 
233,  242,  94  N.  E.  785,  and  eases  cited ;  Glens  Falls  Ir\ 
T.  Michael  (1907),  167  Ind.  659,  666,  74  N.  E.  964,  79 
905,  8  L.  R.  A.  (N.  S.)  708. 

The  certificate  of  membership  issued  to  decedent  pn 
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that  the  benefits  in  case  of  death  shall  be  paid  to  Mary  Grace 

Martin,  wife  of  the  insured,  and  further  provides  that 
9.    ' '$5,000  shall  be  paid  to  the  beneficiary  named  in  the 

certificate  of  any  deceased  member  in  case  of  death 
by  accident.*'  The  policy  was  intended  to  provide  indem- 
ni^  for  death  by  accident  and  is  not  reasonably  subject  to 
any  other  interpretation.  The  clause  excepting  the  insurer 
from  liability  in  the  absence  of  visible  marks  on  the  body,  is 
clearly  an  exception  in  favor  of  the  insurer.  If  given  a 
strict  and  literal  interpretation  it  would  limit  and  control  the 
evidence  by  which  death  by  accident  might  otherwise  be 
proven.  Courts  have  generally  refused  to  enforce  literally 
provisions  which  seek  to  limit  or  control  the  rules  of  evi- 
dence. If  from  legitimate  evidence  it  is  manifest  that  the 
death  of  the  insured  resulted  from  accidental  causes  covered 
by  the  policy,  the  courts  will  not  adhere  to  strict  and  literal 
interpretation  of  such  provisions  in  an  insurance  contract 

in  order  to  avoid  the  policy.    However,  as  the  ques- 
11.  tion  arises  here  on  the  answers  of  the  jury  to  the 

interrogatories,  to  hold  that  the  answer  to  interroga- 
tory No.  4  enables  us  to  declare  as  a  matter  of  law  that 
there  was  a  ** visible  mark"  on  the  body  of  decedent,  would 
amount  to  a  holding  that  in  every  case  of  death  from  dis- 
location of  the  neck,  without  other  facts  or  evidence  to  as- 
sist the  understanding,  the  court  should  declare  as  a  matter 
of  law  that  such  dislocation  is  a  ^'visible  mark"  upon  the 
body,  within  the  meaning  of  insurance  contracts  like  the 
one  now  under  consideration.  The  court  can  not  declare  as 
a  matter  of  law,  from  this  fact  alone,  in  the  absence  of  other 
facts,  in  some  way  showing  that  it  was  a  ** visible  mark", 
that  a  dislocated  neck  is  always  a  visible  mark  of  injury 
within  the  meaning  of  the  contract. 
While  we  have  reached  this  conclusion,  we  adhere  to  the 

liberal  rule  of  construction  in  favor  of  the  eriforce- 
9.    ment  of  insurance  contracts,  above  indicated,  and 

recognize  that  the  weight  of  authority  is  to  the  effect 
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of  mternal  injury  which  produced  discernible  physical  ef- 
fects capable  of  revealing  to  the  mind  the  nature  of  the  in- 
juiy  with  such  certainty  as  to  satisfy  the  practical  purposes 
such  provisions  are  intended  to  subserve  in  insurance  con- 
tracts. The  contract  made  by  the  parties  is  to  be  reason- 
ably and  fairly  interpreted  in  the  light  of  the  situation  of 
the  parties,  and  the  purpose  of  the  one  to  provide,  and 
the  other  to  secure  indemnity,  for  loss  resulting  from  injury 
or  death  occassioned  by  accident. 

For  reasons  already  stated  the  judgment  is  reversed  with 
directions  to  the  lower  court  to  grant  a  new  trial  and  for 
farther  proceedings  not  inconsistent  with  this  opinion. 
Lairy,  C.  J.,  Ibach,  Caldwell  and  Hottel,  JJ.,  concur,  Shea, 
P.  J.,  dissents. 

Dissenting  Opinion. 

Shea,  P.  J. — On  reexamination  of  the  questions  presented 
by  this  appeal,  a  majority  of  the  court  has  reached  the  con- 
clusion that  a  rehearing  should  be  granted  and  that  the 
judgment  of  the  lower  court  should  be  reversed. 

I  am  unable  to  agree  with  the  majority  opinion  in  this 
ease.  The  lower  court  held  that  there  was  an  irreconcilable 
conflict  between  the  general  verdict  and  the  answers  of  the 
JTiry  to  the  interrogatories  submitted.  This  is  the  sole  ques- 
tion presented  to  this  court.  There  are  many  citations  of 
authority  in  the  opinion  of  the  court  which  state  the  law 
correctly  as  applied  to  the  facts  in  the  particular  cases  in 
their  respective  jurisdictions.  There  are  many  expressions 
m  the  majority  opinion  which  in  the  main  stafe  the  law  cor- 
rectly, but  which  have  no  application  to  the  facts  presented 
in  this  appeal.  There  is  no  question  to  be  determined  upon 
the  evidence  in  this  case,  as  to  what  constitutes  visible  marks, 
as  the  jury  found  that  there  were  no  visible  marks  upon  the 
body  of  the  decedent  at  the  time  of,  or  after,  his  death,  and 
no  court  anywhere,  or  at  any  time,  in  so  far  as  our  research 
discloses^  has  ever  held  a  thing  visible  which  was  really  in- 
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visible.  Neither  has  any  court  ever  lield  as  a  matter  of 
that  a  mark  which  the  jury  found  to  be  invisible,  was  re 
visible,  however,  with  so  much  of  the  opinion  which  h< 
that  this  court  can  not  so  declare  aa  a  matter  of  law,  I  ag 

I  do  not  agree  with  the  reasoning  or  coneliision  of 
court  with  respect  to  the  other  propositions  discussed.  1 
correctly  stated  that  all  proof  which  might  have  been  pi 
erly  heard  under  the  issues  may  be  deemed  to  have  t 
beard.  In  reasoning  upon  this  principle  it  is  suggested  1 
the  interrc^atories  find  only  that  at  the  time  of  decode: 
death  and  afterward  no  visible  marks  were  upon  the  Ix 
We  are  asked  to  hold  that  some  space  of  time  mighi  li 
intervened  between  the  time  of  the  injury  and  the  deatl 
the  decedent,  and  that  the  jury  might  have  so  found  \m 
the  issues.  Then  we  are  asked  to  indulge  in  the  infere 
or  presumption  based  upon  the  first  presumption  that  tl 
might  have  been  visible  marks  on  the  body  at  the  time  of 
injury,  which  the  jury  might  have  found.  Then  we 
asked  to  go  a  step  farther  and  indulge  in  the  additional 
ference  or  presumption  that  those  visible  marks  might  h 
disappeared  before  or  at  the  time  of  decedent's  death,  i 
the  jury  might  have  so  found.  It  seems  to  me  that 
theory  announced  by  the  majority  opinion  is  hypoth 
pure  and  simple,  and  if  it  becomes  the  law  of  this  Stat* 
will  completely  destroy  the  office  of  interrogatories  subi 
ted  to  juries  for  the  purpose  of  eliciting  the  facts  u 
which  they  base  their  verdicts,  and  which  have  hereto! 
served  a  good  and  useful  purpose.  This  contention  is 
logical  and  unsound,  and  is  condemned  by  the  authoritiei 
our  own  State  as  well  as  by  the  text  writers  and  deci 
cases  of  other  jurisdictions  without  discord.  One  presui 
tion  can  not  be  indulged  to  sustain  another.  A  substan 
fact  must  be  proved  before  an  inference  can  be  drawn, 
therefore  a  substantive  fact  can  not  be  based  upon  an 
ference. 

In   the  case  of   United  States   Cement   Co.   v.    Whi\ 
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(1910),  46  Ind.  App.  105,  90  N.  E.  481,  this  principle 
is  dearly  and  aptly  applied.  The  court  said :  *  *  The  charge 
of  n^Iigence  made  against  appellant  is  that  it  maintained 
upon  its  premises  a  i>ool  or  ditch  of  scalding  water,  without 
sufficient  guard,  and  into  which  appellee  fell  and  was  scald- 
ed. The  injury  complained  of  does  not  arise  from  wounds 
occasioned  hy  the  fall,  but  from  bums  and  scalds  inflicted 
by  the  hot  water.  So  the  gist  of  the  wrong  charged  is  the 
maintenance  of  the  ditch  or  pool  of  hot  water.  The  hot 
water  created  the  danger  and  caused  the  injury.  It  is  not 
averred  in  the  complaint,  nor  does  it  appear  from  the  evi- 
dence, that  the  ditch  itself  was  dangerous,  or  that  but  for 
the  presence  of  the  hot  water  in  it,  appellant  would  be  guilty 
of  negligence  in  failing  to  maintain  guards  around  it. 
Therefore,  to  establish  appellee's  case,  the  evidence  must 
show  that  the  presence  of  the  hot  water  in  the  ditch,  which 
alone  caused  the  injury  complained  of,  was  due  to  some 
negligent  act  of  appellant,  or  that  it  knew  or  should  have 
known  of  its  presence,  and  have  maintained  proper  guards 
around  it.  The  only  evidence  on  this  subject  disclosed  by 
the  record  is  the  testimony  of  several  witnesses  regarding 
the  location  and  size  of  the  ditch,  and  of  appellee  and  other 
witnesses  to  the  fact  that  on  the  occasion  when  the  accident 
happened  there  was  about  eighteen  inches  of  hot  water  in 
the  ditch,  and  that  the  source  of  the  ditch  was  in  appellant's 
power  house.  From  this  fact,  it  might  be  possible  to  infer 
that  the  hot  water  came  from  the  power  house,  but  this  would 
not  justify  the  further  inference  that  the  ditch  was  cus- 
tomarily used  by  appellant  as  a  conduit  for  hot  water,  or  that 
the  presence  o^  the  hot  water  in  it  on  the  occasion  in  ques- 
tion was  either  known  by  appellant,  or  was  the  result  of  any 
negligent  act  on  its  part."  In  this  case,  as  disclosed,  the 
evidence  was  before  the  court,  and  if  the  principle  that  in- 
ferences and  presumptions  are  to  be  carried  to  the  extent 
contended  for  in  the  majority  opinion  in  this  case  is  ad- 
hered to,  this  verdict  shoidd  have  been  upheld. 
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In  the  case  of  Unitetl  States  v.  Ross  (1875),  92  U.  S. 
23  L.  Ed.  707,  this  language  is  fouod :  ' '  These  seem  to  t 
be  nothing  more  than  conjectures.  They  are  not  legitin 
inferences,  even  to  establish  a  fact ;  much  lesB  are  they 
sumptions  of  law.  They  are  inferences  from  infereocea ; 
sumptions  resting  on  the  basis  of  another  presumpi 
Such  a  mode  of  arriving  at  a  conclusion  of  fact  is  gener: 
if  not  universally,  inadmissible.  No  inference  of  fac 
of  law  is  reliable  dra^vn  from  premigea  which  are  uncerl 
Whenever  circumstantial  evidence  is  relied  upon  to  pro 
fact,  the  circumstances  must  be  proved,  and  not  themst 
presumed,  •  •  •  A  presumption  which  the  jury  i 
make  is  not  a  circumstance  in  proof;  and  it  is  not,  tb 
fore,  a  legitimate  foundation  for  a  presumption,  Thei 
no  open  and  visible  connection  between  the  fact  out  of  w 
the  first  presumption  arises  and  the  faet  sought  to  b« 
tablished  by  the  dependent  presumption.  •  •  • 
presumption  that  public  officers  have  done  their  duty, 
the  presumption  of  innocence,  is  undoubtedly  a  legal 
sumption;  but  it  does  not  supply  proof  of  a  substai 
fact.  •  •  •  Nowhere  is  the  presumption  held  to  1 
substitute  for  proof  of  an  independent  and  material  fa 

Section  1029,  2  Chamberlayne,  Mod.  Law  of  Ev.  read 
follows:  "The  requirement  that  the  logical  inference  st 
a  presumption  of  fact  should  be  a  strong,  natural  and 
mediate  one  brings  as  a  corollary  the  rule  that  no  infer 
can  legitimately  be  based  upon  a  fact  the  existence  of  w 
itself  rests  upon  a  prior  inference.  In  other  words,  t 
can  be,  in  the  great  majority  of  cases,  no  presumption  up 
presumption.  On  the  contrary,  the  fact  iised  as  the  I 
of  the  inference,  the  tcrminvs  a  quo,  so  to  speak,  mus 
established  in  a  clear  manner,  devoid  of  all  uncertain 
See,  alao,  Evansville  Metal  Bed  Co.  v.  Loge  (1908),  42 
App.  461,  469,  85  N.  B.  979;  Dowell  v.  State  (1914), 
Ind.  68, 101  N.  E.  815 ;  3  Rice,  Evidence  §342 ;  United  Si 
V.  Ross,  supra;  Smith  v.  First  Nat.  Bank  (1868),  99  S 
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605,  97  Am.  Dec.  59;  Jenkins  v.  State  (1885),  62  Wis.  49, 
63,  21  N.  W.  232;  People  v.  Kennedy  (1865),  32  N.  Y.  141 ; 
A>flZ  V.  Chicago,  etc.,  E.  Co.  (1905),  129  Iowa  5,  105  N.  W. 
197,  2  L.  E.  A.  (N.  S.)  905;  Crafts  v.  Boston  (1872),  109 
Mass  519;  Ruppert  v.  Brooklyn  Heights  R.  Co.  (1897),  154 
N.  Y.  90,  47  N.  E.  971;  Commonwealth  v.  Webster  (1850), 
59  Mass.  295,  52  Am.  Dec.  711 ;  Asbach  v.  Chicago,  etc.,  R. 
Co.  (1888),  74  Iowa  248,  37  N.  W.  182. 

Upon  the  theor}'  that  this  court  shall  search  the  record 
in  order  to  affirm  the  judgment  of  the  lower  court,  there  are 
many  things  disclosed  hy  the  briefs  of  the  learned  counsel 
in  this  case  that  might  be  properly  discussed  here  that 
would  thow  much  light  on  the  action  of  the  lower  court,  but 
no  good  purpose  would  be  served  by  so  doing.  Every  pre- 
sumption is  to  be  indulged  in  favor  of  the  correctness  of 
the  ruling  of  the  trial  court.  I  am  thoroughly  convinced 
that  a  correct  conclusion  was  reached,  and  that  no  error 
was  committed  by  the  trial  court  which  warrants  a  reversal, 
^th  the  proper  regard  for  the  opinion  of  the  majority  of 

the  court,  I  am  respectfully  insistent  that  this  judgment 

ahould  be  affirmed. 

Note.— Reported  in  104  N.  E.  880,  885.  As  to  proofs  of  death 
under  the  law  of  life  Insurance,  see  137  Am.  St.  718.  As  to  the 
waiver  of  a  provision  in  an  accident  insurance  policy  requiring 
notice  of  injory  or  death  to  be  given  within  a  certain  time,  see 
21  Ann.  Cas.  919.  See,  also,  under  (1)  31  Cyc.  669;  (2)  25  Cyc. 
885;  (3)  25  Cyc.  917,  919;  (4,  5)  38  Cyc.  1927;  (6)  25  Cyc.  920, 
924;  (7)  25  Cyc.  954;  38  Cyc.  1927;  (8,  U)  16  Cyc.  871;  (9)  1 
Cyc.  252;  Accident  Insurance  1  C.  J.  §80;  (10)  1  Cyc.  243;  Acci- 
dent Insurance  1  C.  J.  |3a 
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Johnson  v.  Citizens  State  Bank  et  al. 

[Na  9.035.    Filed  Dwember  11,  1914.] 

1.  Appeai. — Atsitpiment  of  Error*. — Buffldencv. — An  aaslgii 
of  error  In  "the  ruling  of  the  court  In  favor  of  appellees  oa 
(Ipmurrer  Qled  against  appellant's  complaint  and  bo  I  ding  i 
lant  was  not  entitled  to  the  relief  therein  claimed",  was,  In 
of  the  facts  disclosed  by  the  record,  so  Indefinite  and  unce 
tbat  the  court  could  not  determine  upon  wbat  It  was  eoug 
predicate  error,  and  beuce  no  question  was  presented  th£ 
p.  349. 

2.  Appeai. — Aatigmnent  of  Error», — Quettiota  Fre»entei. — > 
ruling  Motion  for  Sew  Trial. — Although  an  assignment  of 
In  tbe  OTerrulIng  of  a  motion  for  new  trial  Is  sufficient  npc 
face,  no  qnestlon  is  thereby  presented,  where  the  motlMi 
tains  none  of  tlie  recognized  causes  for  a  new  trial,    p.  35( 

3.  New  Tbiai- — OrouHda. — Errors  In  sustaining  tbe  demurrer 
complaint.  In  rendering  judgment  for  defendant,  and  In  rend 
Judgment  against  plaintiff,  are  not  causes  for  a  new  trlai.  [ 

4.  Appeal.— Hetlew. — Motion  for  Hew  Trial. — VecetMy. — W 
following  tbe  sustaining;  of  a  demurrer  to  tbe  complaint 
plaintlfTs  refusal  to  plead  further.  Judgment  was  rendered 
plaintiff  take  nothing  by  his  complaint  and  against  bin 
costs,  tbere  was  no  ground  for  a  new  trial,  and  tbe  onl7  avaJ 
error.  If  sny,  was  the  ruling  on  tbe  demurrer,    p.  351, 

6.  Appeal. — Fretenting  Quettlons  far  Review. — Taaation  of  ( 
— ^lie  quefltion  of  taxation  of  costs  can  not  be  raised  for  tbe 
time  on  appeal,  but  abonld  be  presented  to  the  lower  court 
motion  to  retax,  and  then  the  ruling  therecm.  If  nnsatlsfai 
may  be  assigned  as  error  on  appeal.    p.351. 

6.  Appeal. — Attignment  of  Errorg.—Defecliie  Aagignmenta.- 
poMion  of  Cause. — Di»miisal. — Where  the  assignment  of  e 
Is  80  defective  as  not  to  present  any  question  affecting  tbe  < 
Ity  of  tbe  Judgment  of  the  lower  court,  a  dismissal  of  the  a, 
should  follow,  rather  than  an  affirmance  of  tbe  Judgment, 
tbe  judgment,  In  legal  contemplation,  can  not  be  said  to  have 
challenged,    p.  351. 

From  Hnntin^on  Circuit  Court;  William  D.  Ha 
Special  Jnd^. 

AetioD  by  Albert  B.  Jobnson  againat  the  Citizens  I 
Bank  and  others.  From  a  judgment  for  defendant^ 
plaintiff  appeals.     Appeal  dismissed. 
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T.  0.  Smith  and  B.  M.  Cobb,  for  appellant. 

C.  W.  WatJHns  and  W.  A.  Branyan,  for  appellees. 

Felt,  J. — ^The  appellees  have  moved  to  dismiss  this  appeal 
on  the  ground  that  there  is  no  assignment  of  error  which 
presents  any  question  for  the  decision  of  the  court. 
1.  The  first  assignment  alleges  error  in  '*the  ruling  of 
the  court  in  favor  of  appellees  on  their  demurrer  filed 
against  the  appellant's  complaint  and  holding  appellant  was 
not  entitled  to  the  relief  therein  claimed.''  The  record 
Bhows  that  a  demurrer  to  appellant's  complaint  was  over- 
roled  and  that  after  obtaining  said  ruling  in  his  favor  ap- 
pellant filed  an  amended  complaint,  to  which  a  demurrer  was 
addressed  for  insufficiency  of  the  facts  alleged  to  state  a 
eause  of  action.  This  demurrer  was  sustained  and  the  ap- 
pellant failing  and  refusing  to  plead  further  elected  to  stand 
on  hiB  amended  complaint.  Judgment  was  rendered  that 
he  take  nothing  by  such  complaint  and  against  him  for  costs. 
He  appeals  and  assigns  error  as  above  shown. 

The  fact  that  the  first  ruling  on  the  demurrer  was  in  ap- 
pellant's favor  and  that  notwithstanding  such  ruling  he  filed 
an  amended  complaint  would  indicate  that  he  concluded  he 
could  not  obtain  the  relief  he  desired  on  such  complaint,  or 
at  least,  that  for  some  reason  he  was  not  satisfied  to  go  to 
trial  on  his  original  complaint.    The  form  of  the  assignment 
of  errors  is  peculiar  in  that  it  does  not  refer  to  either  the 
sustaining  or  overruling  of  the  demurrers,  but  to  the  rul- 
ing of  the  court  in  favor  of  appellees  on  their  demurrer  to 
the  ''complaint  and  holding  appellant  was  not  entitled  to 
the  relief  therein  claimed".    The  latter  part  of  the  specifi- 
cation of  error  indicates  that  appellant  in  making  the  assign- 
ment sought  to  present  some  question  other  than  the  ruling 
against  him  on  the  demurrer  to  the  amended  complaint. 
The  record  contains  both  the  original  and  amended  com- 
plaints and  the  demurrers  and  rulings  thereon.    While  the 
effect  of  filing  an  amended  complaint  is  to  take  the  original 
ottt  of  the  case,  yet  considering  the  form  of  the  assignment 
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nd  all  the  facts  disclosed  by  the  record,  this  court  is  um 
lin  as  to  whether  appellant  sought  to  present  error  on 
oling  of  the  court  in  sustaning  the  demurrer  to  bia  ante 
i  complaint,  or  some  failure  to  grant  him  all  the  relief 
)ught  to  obtain  on  his  ori^nnal  complaint.  In  any  view 
re  able  to  take  of  the  assignment  it  is  so  indefinite  and 
iTtam  that  it  does  not  comply  with  the  statute  and  rules 
le  court  "which  require  each  BpecLfication  of  error  to  po 
ut  definitely  and  with  certainty  a  single  alleged  error  of 
>wer  court,  shown  by  the  record,  which  entitles  him  to 
idgment  of  this  court  thereon.  Among  the  cases  show: 
le  insufBciency  of  the  first  specification  of  error  we  cite 
illowing:  Bowman  v.  Cook  (1912),  49  Ind.  App.  509, 
r.  E.  553;  Weauer  v.  Apple  (1897),  147  Ind.  304,  46  N. 
i2;  Scott  V.  Lafayette  Gas  Co.  (1908),  42  Ind.  App.  6 
16,  86  N.  E.  495;  Town  of  Whiting  v.  Dohh  (1899),  : 
Qd.  157,  52  N.  E.  759;  Spitzer  v.  Miller  (1905),  35  I 
,pp.  116,  73  N.  E.  833;  SpitzeT  v.  Wright  (1905),  36  I 
.pp.  558,  76  N.  E.  261 ;  Hayes  v.  Locus  (1906),  37  Ind.  A 
[)4,  76  N.  E.  6i9;  Johnston  Glass  Co.  v.  Lucas  (1905), 
ad.  App.  418,  419,  72  N.  E.  1102;  Walter  A.  Wood,  e 
[fg.  Co.  V.  Angcmeier  (1912),  51  Ind.  App.  258,  99  N. 
DO;  Shriver  v.  Montgomery  (1914),  181  Ind.  108, 103  N. 
15 ;  Ewbank's  Manual  §§127,  235 ;  ElUott,  App.  Proe.  §§2 
90,  30S,  309. 

The  second  assignment  of  error,  that  the  court  erred 

verruling  appellant's  motion  for  a  new  trial,  on  its  f 

would  present  a  question,  if  the  motion  for  a  i 

2.  trial  contained  any  cause  for  a  new  trial  recogni: 
by  our  statute.  The  grounds  relied  upon  for  a  r 
trial  are,  (1)  error  in  sustaining  the  demurrer  to 

3.  complaint,  (2)  error  in  rendering  judgment  in  fa 
of  the  defendants,  and  (3)  error  in  rendering  ju 

lent  against  the  plaintiffs.  None  of  the  specifications 
le  motion  state  a  cause  for  a  new  trial.  §585  Burns  19 
559  li.  S.  1881;  Over  v.  Dehne  (1906),  38  Ind.  App.  4 
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431,  75  N.  E.  664,  76  N.  B.  883 ;  State,  ex  rel  v.  Davissan 

(1910),  174  Ind,  705,  706,  93  N.  E.  6;  Bradford  v.  Wegg 

(1914) ,  56  Ind.  App.  39, 102  N.  E.  845.    We  may  add, 

4.  however,  that  on  the  facts  shown  by  this  record  there 
was,  and  could  be,  no  ground  for  a  new  trial,  and  the 

only  available  error,  if  any,  was  the  ruling  on  the  demurrer 
to  the  amended  complaint. 

The  third  and  last  specification  of  error  is,  ''that  the 

court  erred  in  taxing  the  costs  of  the  suit  against  appellant". 

This  assignment  seeks  to  raise  the  question  of  the  tax- 

5.  ation  of  costs  for  the  first  time  in  this  court.    The 
question  of  taxation  of  costs  is  properly  raised  by 

motion  to  retax  presented  to  the  trial  court.  If  the  motion 
is  overruled,  then  to  present  the  question  for  decision  on  ap- 
peal, it  should  be  assigned  that  the  court  erred  in  overruling 
the  motion  to  retax  the  costs.  §663  Burns  1914,  Acts  1903 
p.  338;  Chase  v.  Arctic  Ditchers  (1873),  43  Ind.  74,  77; 
Standard  OH  Co.  v.  Bowker  (1895),  141  Ind.  12,  13,  40  N. 
E.128. 

Where  the  assignment  of  errors  is  so  defective  and  in- 
definite as  not  to  present  any  question  relating  to  the  merits 
of  the  appeal,  Should  the  appeal  be  dismissed!    In 

6.  Hayes  v.  Locus,  supra,  this  court  said:    "the  assign- 
ment of  errors  being  so  defective  as  not  to  present  any 

question  upon  the  merits,  the  appeal  upon  final  hearing 
would  be  dismissed  by  the  court  without  any  motion  there- 
for.*' Elliott  in  his  Appellate  Procedure  (Elliott,  App. 
Proc.  §308,  note  4)  says:  ''A  disregard  of  a  rule  of  the 
court,  or  of  the  law,  requiring  errors  to  be  specified  in  a 
designated  mode  will  justify  a  dismissal  of  the  appeal.*'  He 
also  states  that  the  usual  practice  in  this  State  is  to  dismiss 
the  appeal  though  in  some  instanees  the  judgment  of  the 
lower  court  has  been  affirmed  because  of  a  defective  assign- 
ment of  errors  which  presented  no  question  relating  to  the 
merits  of  the  controversy. 
Our  examination  of  the  cases  leads  to  the  conclusion  that 
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the  practice  haa  not  been  uniform.  "Where,  however,, 
speeifications  in  the  assignment  of  errors  are  so  defectiv 
to  enable  the  court  to  know  from  an  examination  of  sadi 
sigmnent  and  of  the  record  in  the  case  that  no  questio 
presented  affecting  the  validity  of  the  judgment  of  the  Ic 
court,  the  better  reason  seems  to  favor  a  dismissal  of  the 
peal  rather  than  an  affirmance  of  the  judgment. 

The  assignment  of  errors  has  been  held  to  be  the  compl 
on  appeaL  To  it  the  court  of  appellate  jurisdiction  n 
look  to  determine  what  questions,  if  any,  are  presented 
its  consideration  and  decision.  Preliminary  to  the  consii 
ation  of  any  questions  relating  to  the  merits  of  the  app 
it  is  the  duty  of  the  court  first  to  pass  upon  the  facts  f 
which  its  own  jurisdiction  or  want  of  jurisdiction  to 
cide  the  ease  upon  its  merits,  is  determined.  If  &om  b 
examination  the  court  finds  that  under  the  statute  and  r 
of  the  court  no  question  affecting  the  validity  of  the  jt 
ment  of  the  lower  court  is  duly  presented,  the  appeal  sht 
be  dismissed.  The  presumption  is  in  favor  of  the  reguls 
of  the  proceedings,  and  of  the  validity  of  the  judgment 
low.  This  presumption  is  conclusive  until  error  is  poii 
out  in  accordance  with  the  requirements  of  our  appel 
procedure. 

"Where  the  appellate  tribunal  finds  that  no  question  aff 
ing  the  validity  of  the  judgment  of  the  lower  court  is  ^ 
presented,  the  validity  of  such  judgment,  in  legal  contemj 
tion,  haa  not  been  challenged,  notwithstanding  an  attei 
has  been  made  so  to  do.  The  judgment  remains  effec 
and  in  the  same  situation  it  would  have  been,  bad  no  assi 
ment  of  errors,  of  any  kind,  been  filed  within  the  time 
lowed  by  law  to  perfect  an  appeal.  As  dealing  with  qi 
tions  bearing  some  analogy  to  the  question  here  decided, 
cite  the  following:  Ewbank'a  Manual  §124  et  seq.;  Elli 
App.  Proc,  §299,  ei  seq.;  Estate  of  Thomas  v.  Service  (18f 
90  Ind.  128;  Smythe  v.  Bosivell  (1888),  117  Ind.  365,  2C 
E.  263;  Lawrence  v.  Wood  (1890),  122  Ind.  452,  24  N. 
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159;  Jsnkins  v.  Steele  (1913),  55  Ind.  App.  11,  103  N.  E. 
365,  367,  and  cases  cited;  Webster  v.  Bligh  (1912),  50  Ind. 
App,  56,  98  N.  E.  73;  Harting  v.  Vandalia  Coal  Co.  (1912), 

50  Ind  App.  98,  98  N.  E.  132.    The  appeal  is  dismissed. 

Note.— Reported  In  107  N.  E.  35.    As  to  how  far  amendments  are 
allowable  to  alter  or  vary  the  cause  of  action,  see  34  Am.  Dec.  158 ; 

51  Am.  St  414.  See,  also,  under  (1)  2  Cyc  980;  (2)  2  Cyc.  1000; 
(3)  29  Cya  761;  (4)  29  Cyc  757;  2  Cyc.  1000;  (5)  11  Cyc.  167; 
(6)  3  Cya  185. 


ScROGiNy  Administrator  v.  Dickison. 

[No.  8,949.  Filed  December  15, 1914.] 

t  HuBBAivD  AifD  WiTE. — Transactions  Between, — Separate  Prop* 
eriy  of  Wife. — Presumptions. — ^Transactions  between  husband 
and  wife  are  presumably  Influenced  by  the  peculiar  relations  of 
trost  and  confidence  existing  between  them,  and  where  the  hus- 
band has  taken  possession  and  has  assumed  the  management 
and  control  of  the  money  and  other  property  of  the  wife,  It  will 
be  presumed  that  the  same  continues  to  be  her  separate  prop- 
erty and  that  his  holding  is  that  of  a  trustee  for  her  use  and 
benefit,  requiring  him  to  account  unless  he  is  able  to  overcome 
such  presumption  by  proof  showing  a  gift  to  him  or  that  he 
acquired  the  property  through  some  transaction  which  was  In 
all  respects  fair  and  equitable,    p.  355. 

2.  HuBBAin)  AKD  Wife.  —  Transactions  Between. — Investment  of 
Wif^s  Money.— Habiliiy  of  Husband. — Evidence. — In  an  admin- 
iBtrat(«''s  action  against  the  husband  of  the  decedent  to  recover 
money  alleged  to  have  been  obtained  from  decedent  under  dr- 
cmnstances  making  him  liable  as  a  trustee,  evidence  showing 
that  such  mcmey  was  Invested  by  defendant,  together  with  money 
of  his  own,  in  a  home  for  himself  and  decedent,  and  that  the  title 
to  the  same  was  taken  in  himself  and  decedent  as  tenants  by  en- 
tireties with  the  consent  of  decedent  after  having  had  the  effect 
of  sQch  title  explained  to  her,  can  not  be  said  to  show  a  liability 
against  defendant,  and  was  sufficient  to  sustain  a  finding  in  liia 
favor,    p.  355. 

3,  Appeal. — Review. — Admission  of  Evidence. — ^In  an  administra- 
tor's action  against  the  husband  of  decedent  to  recover  money  al- 
leged to  have  l>een  obtained  from  decedent  and  invested  in  real 

Vol.  57—23 
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estate  under  circumstances  making  lilm  liable  as  a  tnisl 
court  did  not  err  in  admitting  the  testimony  of  the  agent 
tain  heirs  from  wbom  the  land  was  purchased,  to  the  effe 
decedent  fully  understood  the  transactloQ  and  was  no 
reached,  sloce  no  question  of  the  contract  with  Eodi  tael 
Involved  so  as  to  render  the  witness  inctxnpetent  und< 
Bunu  1914,  8500  R.  S.  1881.    p.  356. 

From  Probate  Court  of  Marion  Couoty  (794) ;  Frt 
Ross,  Judge. 

Action  by  Robert  H.  Scr<^in,  as  administrator  of  ' 
tate  of  Kboda  Dickison,  deceased,  against  Irvin  Dii 
From  a  judgment  for  defendant,  the  plaintiff  appeals 
firmed. 

L.  Russel  Newgent  and  WiUiam,  T.  QuHlin,  for  app 
Franklin  McCray  and  Alfred  B.  Hovey,  for  appelle 

LaibTj  J. — This  action  ^vas  brought  by  appellant 
imoistrator  of  the  estate  of  Hhoda  Dickison  against  aj 
to  recover  the  sum  of  $1,000.  It  appears  from  the 
that  Rhoda  Dickison  in  her  lifetime  was  the  wife  of 
Dickison  and  that,  at  tbe  time  they  were  married,  si 
some  money  which  bad  been  derived  from  the  settlem 
insurance  on  the  life  of  her  former  husband.  After  si 
Dickison  were  married  they  acquired  title  to  a  pi 
real  estate  in  Indianapolis  for  a  consideration  of  $1,1 
which  tbe  wife  furnished  $1,000,  and  the  conveyanc 
made  to  them  jointly  aa  tenants  by  entireties.  Rhoda 
son  died  in  1913  leaving  Susie  Bruner  an  only  child  1 
former  marriage  as  her  sole  lineal  descendant. 

Each  of  the  paragraphs  of  complaint  upon  whii 
case  was  tried  secka  to  rL'covcr  the  $1,000  of  the  separ 
tate  of  the  wife  which  was  invested  in  this  real  estate 
the  theory  thnt  the  husband  thus  obtained  possession 
much  of  his  wife's  money  by  means  of  the  fiduciary  p 
existing  between  them  and  that  he  ia  chargeable  wi 
amount  so  obtained  as  a  trustee.    The  ease  was  tried 
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court  and  there  was  a  finding  and  a  judgment  in  favor  of 
appellee.  The  only  error  properly  assigned  on  appeal  is 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
new  triaL ' 

Transactions  between  husband  and  wife  are  presumably 

inflnenced  by  the  peculiar  relations  of  trust  and  confidence 

existing  between  them.    The  presumption  is  that  the 

1.  money  and  other  property  of  the  wife  constituting 
her  separate  estate  continues  to  belong  to  her  as  her 

separate  property  even  after  the  husband  has  taken  posses- 
son  of  the  same  and  has  assumed  its  management  and  con- 
trol. In  such  cases  the  law  presumes  that  he  holds  it  in  good 
faith  for  her  use  and  benefit  as  a  trustee,  and  that  he  must 
account  for  the  same  to  her  or  to  her  estate,  unless  he  is 
able  to  overcome  such  presumption  by  proof  of  facts  show- 
ing a  gift  to  him  or  that  it  came  into  his  possession  through 
some  transaction  which  was  in  all  respects  fair  and  equitable. 
Hilefnan  /.  HUeman  (1882),  85  Ind.  1;  Parreit  v.  Palmer 
(1893),  8  Ind.  App.  356,  35  N.  E.  713,  52  Am.  St.  479; 
Denny  v.  Denny  (1890),  123  Ind.  240,  23  N.  E.  519. 

In  this  case  it  is  asserted  by  appellant  that  the  evidence 

makes  a  prima  fade  case  against  the  husband  by  showing 

without  dispute  that  during  coverture  he  came  into 

2.  possession  of  $1,000  of  money  belonging  to  his  wife 
for  which  he  has  never  accounted.    It  is  further 

claimed  that  there  is  no  evidence  to  rebut  the  prima  facie 
case  thus  made  out  and  that  hence  the  finding  of  the  court 
is  unsupported  by  evidence.  The  court  is  of  the  opin- 
ion that  the  evidence  fails  to  show  that  this  money  was 
appropriated  by  the  husband  to  his  individual  use  or  bene- 
fit With  the  consent  of  the  wife  it  was  used  with  some 
money  furnished  by  the  husband  to  buy  a  piece  of  real  es- 
tate which  was  used  and  occupied  by  him  and  his  wife  as  a 
borne,  the  title  to  which  was  taken  by  them  as  tenants  by 
entireties.    Under  such  a  deed  the  wife  acquired  title  to  the 
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entire  estate  in  the  land  as  did  also  the  husband.  Neit 
them  held  a  moiety  in  the  house  and  lot  so  pnrcbasi 
each  held  per  tout  et  non  per  my,  and  the  survivor 
take  the  entire  estate,  not  by  descent,  but  by  virtue 
conveyance  by  which  the  title  was  vested  in  them  as  t 
by  entireties.  Skarp  v.  Baker  (1912),  51  Ind.  App.  5 
N.  E.  627,  99  N.  E.  44.  From  this  transaction  it  can 
said  that  this  money  came  into  the  possession  pt  the  hi 
or  that  it  vas  applied  by  him  to  his  individual  use  and 
fit  in  such  a  sense  as  to  make  him  a  trustee  for  the  beo 
his  wife.  On  the  other  hand,  if  it  be  conceded  that  a 
facie  case  was  made  by  the  plaintiff  below,  there  is  ev 
from  which  the  court  could  have  found  that  the  wife  w 
overreached  or  improperly  influenced,  but  that  she  ma 
actly  the  arrangement  which  she  desired.  Andrew  J. 
testified  that  he  acted  as  agent  of  the  McKinney  h< 
negotiating  the  sale  of  the  real  estate  to  appellee  and  t 
was  appointed  as  commissioner  to  make  the  deed.  S 
ther  testified  that  Khoda  Dickison  was  present  wh< 
deed  was  made;  and  that  he  asked  them  how  they  v 
the  deed  made  and  was  told  by  appellee  to  make  a  join) 
The  witness  then  testified  as  follows:  "Mrs.  Dickisoi 
'What  is  meant  by  a  joint  deed  I'  I  said,  'If  you  ii 
joint  deed  to  both  of  you  and  he  dies  first,  you  get  the 
erty,  and  if  you  die  first,  he  gets  the  property  absol 
They  said  that  was  all  right,  that  was  the  way  they  v 
it.    She  said  that  was  the  way  she  wanted  it."    The: 

sufficient  evidence  to  sustain  the  finding.  Th 
3.    ness  Bailey  was  not  disqualified  as  a  witness 

the  provisions  of  §523  Burns  1914,  §500  R.  & 
The  contract  involved  in  this  action  was  not  the  co 
for  the  sale  of  the  land  in  which  Mr.  Bailey  acted  as 
for  the  McKinney  heirs,  but  it  was  the  contract  betwe 
pellee  and  his  wife  concerning  the  manner  in  whii 
land  should  be  paid  for  and  the  form  of  the  deed  by 
it  was  to  be  conveyed.    Mr.  Bailey  did  not  act  as  an  ag 
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making  this  contract.     The  witness  was  competent  and  the 
court  properly  admitted  his  testimony. 
Judgment  affirmed. 

Nora.— Reported  In  107  N.  E.  86.  As  to  when  a  resulting  trust 
arises  in  favor  of  husband  or  wife,  one  or  the  other  being  the  trus- 
tee, see  127  Am.  St.  252.  See,  also,  under  (1)  21  Qyc.  12»3;  (2) 
21  Cyc  1431,  1572;  (3)  40  Cyc.  2285. 


Carson  Payson  Company  v.  The  Cleveland, 

Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  et  al. 

[Na  8»dll.    Filed  June  5,  1914.    Rehearing  denied  October  28,  1914. 
Transfer  denied  December  16,  1914.] 

1.  Mechanics*  Liens, — Waiver, — Contracts, — ^The  statutory  right 
to  file  or  enforce  a  mechanic's  lien  may  be  waived  by  contract, 
bat  to  constitute  such  a  waiver  the  contract  must  contain  Ian- 
gnage  either  expressly,  or  by  clear  implication,  covenanting 
against  liens  in  terms  that  a  mechanic  or  materialman  may 
readily  understand,    p.  359. 

1  CoNTBACTS. — Construction, — Waiver  of  Mechanics*  Liens,-:— A 
contract  between  a  building  contractor  and  subcontractor  pro- 
viding that  the  latter  was  to  furnish  all  the  materials  and  labor 
necessary  for  the  entire  completion  of  its  contract,  and  that  it 
would  keep  tlie  buildings  and  real  estate  free  and  clear  of  all 
mechanics'  liens  on  account  of  any  work,  labor  and  materials 
famished  by  it,  is  not  open  to  the  construction  that  it  amounted 
OBly  to  an  agreement  to  keep  the  property  free  and  clear  of  liens 
in  favor  of  persons  furnishing  labor  or  material  to  such  sub- 
contractor and  that  it  did  not  preclude  the  enforcement  of  a  lien 
in  its  favor,    p.  359. 

Prom  Superior  Court  of  Marion  County  (86,335) ;  Charles 
J.  Orhison,  Judge. 

Action  by  Kaestner  and  Hecht  Company  against  The 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany and  others.  Prom  the  judgment  against  it  on  the  issues 
tendered  by  its  cross-complaint  for  the  foreclosure  of  a  me- 
chanic's lien,  the  Carson  Payson  Company  appeals.  Af- 
firmed. 
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Means  &  Buenting,  for  appellant. 

Russell  Willson,  Bomney  L.  Willson,  Elmer  E.  Steve 
and  Frank  L.  Littleton,  for  appelleea. 

Lairt,  J. — The  pleadings  forming  the  isauea  in  thia 
are  numerous  and  very  volurainoua,  Proia  these  plead 
it  appears  that  the  appellees,  Cleveland,  Cincinnati,  Chi 
and  St.  Lonis  Railway  Company  and  Charles  R.  Myer 
trusteea  for  auch  company,  owned  certain  real  estate 
scribed  in  the  pleadings  and  that  in  the  year  1911  the 
way  company  entered  into  a  written  agreement  with 
Warren  Construction  Company  by  which  the  latter  corot 
agreed  to  construct  on  such  real  estate  certain  build 
consisting  of  shops,  roundhouses  and  other  buildings 
together  as  one  plant  on  said  real  estate.  It  further  app 
from  the  pleadings  that  the  Warren  Construction  Com] 
entered  into  a  written  contract  with  appellant,  Carson  . 
son  Company,  by  the  terms  of  which  the  latter  com] 
agreed  to  furnish  all  material  and  to  do  all  the  work  foi 
complete  construction  of  all  the  rough  and  finished  pli 
ing  and  piping  at  the  shops  of  such  railway  compan 
Beech  Grove.  The  principal  question  to  be  determine 
this  case  involves  a  construction  of  this  latter  contract. 

Appellees  contend  that  appellant,  by  the  terms  of 
contract,  waived  the  right  given  it  by  statute  to  file  oi 
force  a  lien  aa  subcontractor  against  the  real  estate  on  w 
such  buildings  were  situated  on  account  of  any  mate 
furnished  or  labor  performed  under  auch  contract,  v 
appellant  contends  that  such  contract  properly  const 
does  not  constitute  such  a  waiver.  The  question  is  raise 
several  ways.  The  court  sustained  a  demurrer  to  the 
ond  paragraph  of  appellant's  cross-complaint  by  whic 
set  up  the  contract  and  sought  to  enforce  a  mechanic's 
for  a  balance  alleged  to  be  due  thereon,  and  also  overr 
a  demurrer  to  an  answer  of  appellees  which  set  up  the 
tract  as  a  defense  to  the  first  paragraph  of  appelh 
counterclaim  which  sought  to  enforce  a  mechanic's  lien 
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material  furnished  and  work  and  labor  performed  on  such 
buildings.  Proper  exceptions  were  saved,  and  both  of  these 
rulings  are  assigned  as  error.  The  same  question  is  again 
presented  by  the  assignment  that  the  court  erred  in  its  sec- 
ond conclusion  of  law  which  is  as  follows :  *  *  Said  Carson  Pay- 
son  Company  waived  its  right  to  a  mechanic's  lien  by  the 
covenants  in  its  written  contract  to  keep  the  property  free 
from  liens  for  work  or  material  furnished  by  it  and  is  there- 
fore not  entitled  to  a  lien  against  any  of  said  real  estate  de- 
scribed in  its  cross-complaint  and  the  notice  of  mechanic's 
lien  filed  by  it  is  void. ' ' 

It  is  conceded  by  all  parties  to  this  appeal  that  the  right 

given  by  the  statute  to  file  or  enforce  a  mechanic's  lien,  may 

be  waived  by  contract,  and  the  authorities  are  not 

1.  in  conflict   on   this   question.      Taylor   v.    Murphy 
(1892),  148  Pa.  St.  337,  23  Atl.  1134,  35  Am.  St.  825; 

MUUr  V,  Taggad  (1905),  36  Ind.  App.  595,  76  N.  E.  321, 
and  cases  there  cited.  In  order  to  constitute  a  waiver  of  a 
lien  given  by  statute  the  contract  must  contain  an  express 
covenant  against  liens,  or  the  language  of  the  contract  must 
be  such  that  a  covenant  against  liens  can  be  clearly  implied 
thereform.  The  language  upon  this  subject  should  not  be 
ambiguous  or  uncertain,  but  it  should  be  so  clear  that  a 
mechanic  or  material  man  may  understand  it  without  con- 
sulting a  lawyer  as  to  its  legal  effect.  Geo,  B.  Swift  Co. 
V.  Dolle  (1907),  39  Ind.  App.  653,  80  N.  E.  678;  Nice  v. 
yfalUr  (1893),  153  Pa.  St.  123,  25  Atl.  1065,  34  Am.  St. 
688;  Concord  Apartment  House  Co.  v.  O'Brien  (1906),  128 
ni.  App.  437. 

By  the  contract  between  it  and  the  "Warren  Construction 

Company  appellant  agreed  to  furnish  all  of  the  materials 

and  labor  necessary  for  the  entire  completion  of  the 

2.  contract,  and  that  the  party  of  the  second  part  (ap- 
pellant)  would  keep  said  buildings  and  the  real  es- 
tate upon  which  they  are  located  free  and  clear  of  all  me- 
chanic's liens  on  account  of  any  work,  labor  and  materials 
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furnislied  by  said  party  of  the  second  part.  On  behai 
appellant  it  is  claimed  that  this  stipulation  in  the  con1 
amounts  only  to  an  agreement  to  keep  the  property  free 
clear  of  liens  in  favor  of  persona  who  might  perform  1 
for  or  furnish  material  to  appellant  as  a  subcontractor 
that  it  does  not  preclude  appellant  from  enforcing  a  lie 
its  favor  for  a  balance  due  it  under  the  contract.  The 
tract  is  not  susceptible  of  the  construction  for  ivbich  ai 
lant  contends.  Appellant's  agreement  was  to  keep  the  p 
erty  free  and  clear  of  liens  on  account  of  labor  and  n 
rials  which  it  furnished.  It  agreed  to  furnish  all  labor 
materials  necessary  for  the  completion  of  the  contract, 
the  furnishing  of  such  labor  and  material  would  create  e 
bility  in  favor  of  appellant  under  the  contract,  for  whit 
might  have  enforced  a  lien  in  the  absence  of  the  agreei 
to  keep  the  property  free  and  clear  of  liens  on  accouc 
labor  and  material  furnished  by  the  party  of  the  second  ] 
By  filing  a  lien  for  a  balance  due  on  the  contract  for  I 
and  material  furnished  thereunder,  appellant  clearly 
lated  the  stipulation  of  the  contract  to  which  we  havf 
ferred.  The  eonstniction  placed  upon  this  contract  by 
court  is  sustained  by  numerous  authorities.  Oeo.  B.  Suiifi 
V.  DoUe,  supra;  Fid.elity  Mut.  Life  Assn.  v,  Jackson  (18 
163  Pa.  St.  208,  29  Atl.  883 ;  Security  Nat.  Bank  v.  St.  C 
Power  Co.  (190.5),  126  Wis.  370,  105  N.  W.  914;  Sckro 
V.  Galland  (1890),  134  Pa.  St.  277,  19  Atl.  632,  7  L.  B 
711, 19  Am.  St.  691 ;  Scheid  v.  Rapp  (1888),  121  Pa.  St 
15  Atl.  652;  Boisot,  Mechanics'  Liens  §745. 

The  attention  of  the  court  is  called  to  a  provision  of 
contract  to  the  effect  that  the  party  of  the  second  part  t 
promptly  pay  for  all  labor  and  materials  when  the 
ment  for  the  same  became  due,  and  in  case  it  failed  so  U 
that  party  of  the  first  part  might  pay  for  same  and  de' 
the  amount  so  paid  from  the  amount  to  be  paid  to  the  p 
of  the  second  part ;  and  also  to  a  provision  by  which  the 
ond  party  agrees  to  indemnify  the  first  party  and  sai 
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harmless  from  any  damages,  loss,  costs,  or  attorney's  fees 
on  account  of  any  such  lien  or  liens.  It  is  urged  on  behalf 
of  appellant  that,  when  the  specific  provision  with  reference 
to  keeping  the  property  free  from  liens  is  construed  in  con- 
nection with  these  provisions,  the  whole  contract  evinces  an 
intention  on  the  part  of  the  contracting  parties  to  protect 
the  party  of  the  first  part  against  claims  and  liens  arising  in 
favor  of  third  persons  for  labor  and  material  furnished  to 
the  party  of  the  second  part  and  no  other.  There  can  be  no 
doubt  that  the  provisions  to  which  we  have  referred  as  well 
as  the  provisions  in  reference  to  the  giving  of  a  bond  by  the 
party  of  the  second  part  conditioned  to  indemnify  the  par- 
ty of  the  first  part  against  liens  or  claims,  damages,  loss, 
costs  and  attorney's  fees,  relate  to  claims  arising  under 
the  contract  in  favor  of  third  parties,  and  that  such  pro- 
visionfl  evidence  an  intention  to  protect  the  party  of  the  first 
part  against  claims  and  liens  of  this  character ;  but  such  an 
intention  is  not  inconsistent  with  a  like  purpose  to  provide 
against  the  filing  of  liens  by  the  second  party  on  account  of 
labor  and  materials  furnished  by  it. 

The  construction  placed  upon  the  contract  by  the  trial 
court  was  clearly  correct.    Judgment  affirmed. 

Note.— Reported  In  105  N.  B.  603.  As  to  waiver  of  mechanics' 
liens,  see  41  Am.  Dec  221.  As  to  whether  stipulations  in  the  con- 
tract can  destroy  the  Hen  of  subcontractors  and  materialmen,  see 
19  Am.  St  609.  As  to  the  stipulation  In  a  building  contract  against 
mechanics*  liens  as  precluding  the  oontractor  filing  a  lien,  see 
Ann.  Cas.  1913  E  562.  See,  also,  under  (1)  27  Cyc.  261,  263;  (2) 
27  Cyc.  263. 
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Neubacher  v.  Perry  et  al. 

[No.  8,101.  Filed  January  9,  1914.  Rehearing  denied  Jnue  2' 
TraDsfer  denied  December  16,  1914.] 

1.  Accord  aitd  SATiarAcnoH. — Comprtnnlge  ond  Retttemcnl 
Payment  Condilionett  on  Acceptance  a»  Pavfnent  itt  Full,— 
tbere  was  a  balance  of  $27.50  due  as  rent  from  tbe  ^esse^ 
engine,  and  tbe  lei^sor  claimed  an  additional  aum  of  $112 
repairs  to  tbe  engine,  and  tbe  lessee  denying  liability  fc 
repairs,  and  la  fiood  faith  asserting  a  set-off  against  tbe  I 
due  for  rent  because  of  delays  and  loss  occasioned  by  the 
Ire  condition  of  the  engine,  wrote  to  the  lessor,  enclosing  i 
for  $25  "to  settle  and  compromise  any  and  all  differences", 
be  asked  to  be  retnmed  nnless  accepted  In  full  settlea 
leeaor'a  claim,  the  retention  of  tbe  check  and  collection 
proceeds  constituted  an  accord  end  satisfRctlon.    pp.  303, 3 

2.  Accord  and  S at jsr actios. — Compromise  and  Settlement. 
Payment. — Dltputed  or  TJnlitittidated  Claim*. — The  fact  tl 
clalmlDg  that  a  part  payment  constituted  a  full  satlsfactli 
disputed  claim  was  in  error  In  his  construction  of  the  contr 
of  which  the  dispute  arose  could  bnve  no  bearing  on  thi 
Hon  of  whether  there  was  on  accord  and  satisfaction,  at 
appears  that  he  was  not  acting  In  good  faith,    pp.  365, 36<i 

3.  ACCOBD  AND  Satisfactiom.  —  Part  Payment.  —  lAguldal 
mandt. — Ordinarily  a  certain  or  liquidated  demand  can 
satisfied  by  tbe  payment  of  a  sum  of  lotmey  smaller  t] 
amount,    p.  365. 

4.  Accord  and  Satisfaction. — Compromi»e  and  Settlement 
Pajftnent. — Disputed  or  Unliquidated  Claims. — Where  one 
an  unliquidated  claim,  or  claim  which  tbe  other  dlspu 
where  each  asserts  against  the  other  unliquidated  or  d 
claims,  the  demand  of  the  one  may  be  satisfied  by  bis  acce 
In  full  payment  and  compromise,  of  au  amount  smaller  thj 
claimed  by  blm  to  be  due.    p.  365. 

B.  AccoBD  AND  Satisfaction .  —  Part  Payment.  —  Liquidal 
mandg. — ^Wtaere  a  check  for  a  less  amount  than  the  claim  1 
and  accepted  as  payment  of  a  liquidated  claim,  there  Is 
cord  and  satisfaction  of  the  whole  claim,    p.  367. 

From  Marion  Circuit  Court  (18,894) ;  Charles  Ee 
Judge. 

Action  by  Ballard  V.  Perry  and  another  against  G 
A.  Neubacher.  From  a  judgment  for  plaintiffs,  the  d 
ant  appeals.     Reversed. 


■ 

I 
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S.  Mahlan  Unger,  for  appellant. 

Edgar  A.  Brown,  James  E.  Kepperley  and  J.  Olios  Van- 
kr,  for  appellees. 

iBAcn,  J. — But  one  question  is  presented  in  this  appeal, 
that  is,  Were  there  such  unliquidated  demands  or  disputed 
claims  existing  between  appellant  and  appellees  at  the  time 
appellant  tendered  appellees  a  check  in  full  satisfaction, 
that  their  retention  of  this  check  constituted  an  accord  and 
satisfaction  or  compromise  of  the  claim  sued  on  in  this  ac- 
tion? 

Neubacher  leased  an  engine  from  Perry  &  Bock.    The 
contract  was  prepared  by  the  latter  in  the  form  of  a  proposi- 
tion by  letter,  which  Neubacher  signed.    By  it  the 
i  1.    lessee  was  to  pay  the  lessors  $75  per  month  for  the 

engine  during  the  time  he  kept  it.  He  was  to  clean 
out  the  boiler  at  least  once  in  two  weeks.  There  was  also 
the  following  provision:  ''It  is  understood  that  the  engine 
is  in  first  class  condition,  and  it  is  to  be  in  the  same  condition 
when  returned  to  our  yard.  Natural  wear  and  tear  ex- 
cepted. Any  damage  whatever  to  said  engine  while  in  pos- 
session and  custody  of  the  lessee  shall  be  made  good,  and 
satisfactory  to  the  lessor."  Neubacher  looked  at  the  engine 
before  he  removed  it  to  his  place  of  business,  but  did  not 
inspect  the  flues.  He  cleaned  out  the  engine  every  week, 
but  failed  to  prevent  mud  and  scales  accumulating  around 
the  flues,  and  the  flues  became  leaky.  He  complained  to 
plaintiffs,  who  sent  an  employe  to  repair  it,  but  this  man 
failed  to  accomplish  anything.  Afterwards  Neubacher 
again  requested  the  lessors  to  repair  the  engine,  and  one  of 
t  them  inspected  it  and  told  him  that  its  condition  was  due 

to  misuse  by  him.    Neubacher  replied  that  the  engine  was 
j  not  m  repair  when  he  got  it,  though  the  lessors  had  repre- 

j  sented  it  to  be.    He  was  told  that  he  would  be  expected  to 

'  put  the  engine  in  repair,  but  denies  that  such  demand  was 

made.    Shortly  afterward  the  engine  was  returned  to  the 
lessors  and  they  had  new  flues  put  in  and  expended  therefor 
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$112.50,  which  was  the  reasoaable  value  thereof.  Thi 
necessary  in  order  to  put  the  engine  in  as  good  condit 
when  received  hy  Neubacher.  The  lessors  sent  the  hi 
repairs  to  Neubacher,  informing  him  that  the  repairs 
mode  necessary  by  his  failure  to  take  proper  care  ( 
engine  aa  he  contracted  to  do,  and  asked  him  to  me 
check  for  the  amount  of  the  repairs  together  with  th 
ance  of  his  account.  At  this  time  Neubacher  by  the 
of  the  contract  owed  $27.50  on  the  rent  for  the  e: 
The  next  day  after  receiving  the  lessors'  letter  Neul 
sent  them  hiB  check  for  $25,  accompanied  by  the  foil 
letter: 

"Gentlemen:  Yours  of  the  19th  inst.  received  i 
in  reply  permit  me  to  say  that  the  boiler  returnee 
you  waa  in  as  good,  if  not  even  better  condition  t 
when  I  received  it  first  from  you.  If  you  made  any 
pairs  on  the  same  since  its  return  to  you,  I  had  no  no 
of  such  necessity,  for  none  really  existed.  The  bad  c 
dition  of  boiler  was  a  cause  of  serious  delay  to  m« 
the  operation  of  my  gravel  and  sand  plant.  I 
quite  a  bit  of  money  on  account  of  such  condit 
But  to  compromise  and  settle  any  and  all  dlfferei 
between  us,  I  enclose  my  check  for  $25  in  full.  If  ; 
do  not  desire  to  accept  same  in  full  settlement  of  y 
claim  kindly  return  check  to  me  aa  it  is  offered  on  i 
condition." 

Perry  &  Bock  retained  the  check  and  collected  tht 
ceeds,  and  immediately  brought  this  action  against 
bacher  to  recover  $2.50  as  the  balance  of  the  rental 
$112.50  for  repairs,  due  under  the  contract. 

Upon  trial  by  the  court,  the  facts  were  found  subste 
ly  as  above,  the  conclusion  of  law  made  that  defendan 
indebted  to  plaintiffs  in  the  sum  of  $115.05,  and  jud( 
rendered  accordingly.  Defendant  appealing  assigns 
in  the  court's  conclusion  of  law,  and  in  the  court's  an 
ing  appellees'  motion  for  judgment.  He  claims  that  t 
tention  of  the  check  by  appellees  constituted  a  full  sal 
tion  of  all  claims  between  the  parties  relating  to  the  ei 
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It  may  be  stated  at  the  outset  that,  although  the  court 

fonnd  that  appellant  was  in  the  wrong  in  the  controversy 

between  the  parties,  this  fact  has  no  bearing  on  the 

2.  question  raised  by  appellees'  retention  of  the  check, 
unless  it  appeared  that  he  was  not  acting  in  good 
faith.    Hunt,  Accord  and  Satisfaction  §86,  and  cases 

3.  cited.  The  general  rule  is  that  one  can  not  satisfy, 
with  a  sum  of  money  smaller  than  its  amount,  a  cer* 

tain  or  liquidated  demand.  Meyer  v.  Oreen  (1898),  21  Ind. 
App.  138,  51  N.  E.  942,  69  Am.  St  344,  and  cases  cited; 
Hodges  v.  Truax  (1898),  19  Ind.  App.  651,  653,  49  N.  E. 
1079;  Jennings  v.  Durfiinger  (1900),  23  Ind.  App.  673,  677, 
55  N.  E.  979;  MUroy  v.  Kemmerer  (1907),  218  Pa.  St.  381, 
120  Am.  St.  888, 11  L.  R.  A.  (N.  S.)  1018,  and  cases  cited. 
But  where  one  party  is  asserting  an  unliquidated 

4.  claim,  or  a  claim  which  the  other  party  disputes,  or 
where  each  party  is  asserting  against  the  other,  un- 
liquidated or  disputed  claims,  then  the  demand  of  one  party 
may  be  satisfied  by  his  acceptance  in  full  payment  and  com- 
promise, of  an  amount  smaller  than  that  claimed  by  him 
to  be  due.  Hunt,  Accord  and  Satisfaction  §§54-56,  82-87; 
Jennings  v.  Durfiinger,  supra,  and  cases  cited. 

In  the  present  case  appellant's  counsel  concedes  that  the 

amomit  due  for  rent,  $27.50,  was  certain  by  the  terms  of  the 

contract.    But  he  asserts  that  appellant  was  disput- 

1.  ing  liability  for  the  repair  bill,  and  also  by  his  letter 
intended  to  assert  a  set-off  to  appellees'  claim  for 
rent,  together  with  the  repair  bill,  and  that  the  facts  found, 
thus  show  that  in  fact  there  was  a  difference  between  the 
parties.  He  f otmd  his  reasoning  on  either  of  two  hypothe- 
368^  (1)  that  the  disputed  repair  bill  added  to  the  liquidated 
rent  bill  make  one  unliquidated  or  disputed  claim;  (2)  that 
the'Tent  bill  and  disputed  repair  bill  on  one  side,  considered 
with  the  claim  on  the  other  side  for  damages  because  of  the 
Donfitnesa  of  the  engine  at  the  time  it  was  obtained  from 
the  lessors,  make  all  claims  between  the  parties  unliquidated 
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and  disput«d.  He  contendB  that  the  clause  "it  U 
stood  that  the  engine  was  in  good  repair"  which  ap 
insist  is  an  agreement  by  appellant  that  the  engine 
such  condition,  is  rather  to  be  eonstmed  as  a  warra 
appellees  that  it  ^as  in  good  repair,  and  that  it  was 
derstood  by  appellant,  who  did  not  inspect  the  floes 
engine  when  he  got  it 

We  may  say  here  that  even  though  a  coort  woulc 
ably  construe  the  contract  as  did  appellees  (see  Mc 

Board,  etc.  [1907],  168  Ind.  661,  80  N.  E.  i 
2.    L.  R.  A.  [N.  S.]  483),  it  does  not  matter  whetl 

pellant  was  right  or  wrong  in  hia  conception 
law,  for  i£  he  was  in  good  faith  disputing  appellees 
and  was  insisting  on  a  construction  of  the  contract 
might  be  reasonably  contended  for  by  one  not  versed 
law,  his  claim  would  constitute  a  sufficient  considi 
for  an  accord  and  satisfaction  or  compromise.  P 
Coal  Co.  V.  St.  Louis  (1898),  145  Mo.  651,  657,  47 
563.  A  compromise  need  not  be  founded  on  a  legal 
which  would  be  allowed  by  a  court  of  law.  In  the  i 
Jackson  v.  Volkenijtg  (1903),  81  App.  Div.  36,  80 
Supp.  1102,  the  court  said,  "In  the  case  at  bar  it 
necessary  to  determine  whether  the  defendant's  cla 
a  rebate  was  valid  and  enforceable.  The  court  will 
quire  into  the  merits.  It  is  sufficient  if  there  wi 
plausible  ground  for  a  bona  fide  claim,  and  it  was  n 
good  faith,  and  it  is  immaterial  whether  the  dispnb 
over  a  question  of  fact  or  of  law." 

Appellees  contend,  however,  that  since  appellant  p 
amount  smaller  than  the  single  liquidated  claim,  it  n 

regarded  as  a  payment  on  such  claim  and  1 
1.    ceptance  of  the  check  can  not  constitute  an 

and  satisfaction  or  compromise  of  the  other 
The  general  rule  that  a  payment  of  part  of  a  liqi 
claim  or  debt  will  form  no  consideration  for  the  dis 
of  the  whole,  rests  upon  the  doctrine  that  there  is  i 
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sideration  for  the  agreement  to  discharge  the  entire  debt 
when  such  entire  debt  is  not  in  dispute.  But  the  rule  has 
no  application  to  the  honest  settlement  of  claims  which  are 
unliquidated  or  disputed.  In  the  case  at  bar  it  appears 
from  the  findings  of  the  trial  court,  that  appellant,  in  good 
faith,  so  far  as  shown,  was  denying  any  liability  as  to  a  part 
of  appellee's  claim,  that  for  repairs,  and  was  -  asserting  a 
setoff  against  the  remaining  portion,  that  for  rent,  so  that 
the  amount  due  appellees  may  be  said  to  be  fairly  in  dis- 
pnte  and  consequently  unliquidated.  Such  being  the  case, 
the  tender  to  appellees  of  appellant's  check  for  $25,  which 
he  offered  in  compromise  and  satisfaction  of  the  differences 
between  them,  upon  the  condition  that  appellees  accept  it  in 
settlement  of  all  claims,  and  their  acceptance  of  the  check 
under  such  conditions,  will  constitute  an  accord  and  satis- 
faetion  of  all  claims  as  a  matter  of  law.  Appellees  can 
not  retain  the  money  offered  and  at  the  same  time  reject 
the  terms  upon  -which  it  was  tendered.  That  is,  the  check 
must  be  returned  if  it  was  not  accepted  in  full  settlement  of 
the  claims.  Appellant's  letter  was  so  specific  that  appellees 
must  have  understood  that  the  check  was  offered  upon  the 
condition  only  that  its  acceptance  must  be  in  full  settlement 
of  all  differences.  It  was  their  province  then  to  accept  it 
upon  the  terms  offered,  or  to  reject  it  and  bring  suit,  and 
having  so  accepted  the  sum  proffered  suchf  acceptance 
amounts  in  law  to  an  accord  and  satisfaction  of  their  de- 
mands. 

We  do  not  wish  to  be  understood,  however,  as  holding  that 
if  there  was  merely  in  question  between  the  parties  the 
liquidated  sum  due  for  rent,  and  the  unliquidated  repair 
bill,  and  appellant  had  not  been  asserting  a  set-off  against 
the  liquidated  as  well  as  the  unliquidated  portion  of  their 
demand,  then  appellant  could  have  satisfied  the  entire  de- 
mand by  paying  an  amount  in  cash  Ipss  than  the 
5.    amount  of  the  liquidated  sum  due.    Even  if  appellees 
were  correct  in  their  contention  that  the  entire  claim 
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was  liquidated,  and  undisputed,  there  is  another  wt 
settled  rule  of  law  applicable  to  the  facts  found  which  woi 
prevent  their  recoverj'.  Where  a  check  for  a  less  amoi 
than  the  claim  is  given  and  accepted  as  payment  of  a  liq 
dated  claim,  there  is  nn  accord  and  satisfaction  of  the  vh 
claim.  American  Seeding  Mach.  Co,  v.  Baker  (1911), 
Ind.  App.  625,  10-t  N.  E.  524,  and  cases  cited. 

The  court  erred  in  its  conclusion  of  law  upon  the  fa 
found,  and  the  judgment  is  reversed,  with  directions  to 
state  the  conclusions  of  law  to  the  effect  that  plaintiffs  ti 
nothing  by  their  action,  and  render  judgment  according 

Note.— Rqrarted  in  103  N.  EL  SOS.  As  to  the  law  of  sccord  i 
satisfaction,  see  100  Am.  St.  360,  As  to  when  compromise  I 
settlement  are  enforceable  on  payment  of  part  of  a  demand, 
100  Am.  St  412,  429.  For  a  dlscusBlon  of  part  payment  aa  satisl 
tlon  of  a  disputed  claim,  see  1  Ann.  Cas.  801 ;  16  Ann.  Cas.  194. 
the  question  of  acceptance  of  remittance  of  part  of  ttie  amount 
an  unliquidated  or  disputed  claim,  accompanied  nttta  tbe  statem 
that  it  is  "In  full,"  or  words  of  similar  import,  as  assent  to 
receipt  In  full  payment,  see  14  L.  R.  A.  (N.  8.)  443;  27  L.  R.  A.  i 
S.)  439.  See,  also,  under  <1)  1  Cyc.  331;  Accord  and  Satlsftct 
1  C.  J.  86;  (2,  4)  1  Cyc.  329;  Accord  and  aatUfactlon  (71;  (3 
Cyc.  319;  Accord  and  satlsfactlcM  1  0.  J.  g40;  (5)  1  Cy&  3 
Accord  and  satisfaction  1  C.  J.  t6S. 


The  Noblesville:  Business  Men's  Association 
The  Capital  Forniture  Manufacturinq 
Company. 

[No.  9,105.  Filed  December  16,  1914.] 

1,  Appeal. — Aatlgnment  of  Errort. — QueaHont  Pretented. — The 
slgnment  that  the  court  erred  In  sustalnng  a  motlm  to  wlthdi 
a  request  for  special  finding  of  facts  and  conclnslona  of  li 
presents  no  question  for  review  aa  appeal,  since  the  matter 
signed  can  oa\y  be  presented  through  tbe  medium  of  a  mot 
for  new  trial,    p.  370, 

2.  Apfkal. — PretetiUng  Queitiotu  for  Review. — Rulitii/  on  Mali 
—Failure  lo  OB/ect.— The  action  of  the  trial  court  in  Bustais 
a  motion  to  withdraw  a  request  for  a  special  finding  of  tbe  fa 
can  not  be  made  available  as  error,  where  tbe  record  does  : 
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8bow  that  there  was  any  objection  to  such  withdrawal,  or  that 
tbere  was  any  request  for  a  special  finding,    p.  370. 
3.  Appeal. — Assignment  of  Errors. — Waiver, — No  question  is  pre- 
sented on  alleged  error  in  overruling  a  motion  for  new  trial, 
wbere  the  record  does  not  contain  the  motion,    p.  370. 

Prom  Hamilton  Circuit  Court,  James  M.  Purvis,  Special 
Jndge. 

Action  between  The  Noblesville  Business  Men's  Associa- 
tipn  and  The  Capital  Furniture  Manufacturing  Company. 
Prom  a  judgment  for  the  latter,  the  former  appeals.  Ap- 
peal dismissed. 

Christian  &  Christian,  for  appellant 
Kane  A  Kane,  for  appellee. 

HoTTELy  C.  J. — ^This  appeal  is  based  on  the  following 
"assignment  of  errors"  in  this  court:  **The  appellant 
says  there  is  manifest  error  in  the  judgment  and  proceed- 
ings in  the  cause,  in  the  following:  (1)  The  court  erred 
in  sustaining  appellee's  motion  for  permission  to  withdraw 
the  request  for  special  finding  of  facts  and  conclusions  of 
law  thereon.  (2)  The  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial." 

The  appellee  has  filed  a  motion  to  dismiss  this  appeal  on 
the  following  grounds:  "(1)  For  failure  on  the  part  of 
the  appellant  to  comply  with  Rule  No.  3  in  the  preparation 
of  its  transcript  in  this:  •  •  •  (2)  Appellant  in  the 
preparation  of  its  brief  has  not  complied  with  Rule  22  of 
this  court  in  this:  *  *  *  (3)  Because  no  questions  for 
the  consideration  of  this  court  upon  appeal  have  been  or 
are  presented  in  the  record."  The  first  two  grounds  of  the 
motion  are  each  followed  by  a  specification  of  the  particu- 
lars in  which  the  respective  rules  relied  on  therein  have  not 
been  followed,  but  our  disposition  of  the  third  ground  of 
the  motion  renders  unnecessary  a  consideration  of  the  ques- 
tions presented  by  such  specifications. 

The  substance  of  appellee's  reasons  for  the  third  ground 
Vol.  57—24 
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<t  its  motioD  ia,  (1)  that  no  qucation  is  presented  bj 
iirst  assigned  error,  because  it  is  a  proper  gToiin< 

1.  a  new  trial,  and  hence  not  proper  aa  &u  indepei 
assignment  of  error;  (2)  that  no  question  is  pre 

d  by  the  second  assigned  error  for  the  reason  that  the 
ird  does  not  contain  the  motion  and  reasons  for  new 
Appellee  is  correct  in  its  contention  that  the  first  assi 
rror  is  ground  for  new  trial  and  hence,  as  an  indepet 
saignment  of  error  in  this  court,  presents  no  ques 
iubds.  1,  8,  §585  Bums  1914,  §559  R.  S.  1881,  and  aut 
ies  there  cited;  Tilden  v.  Whitely,  etc..  Casting  Co.  (11 
7  Ind.  App.  53,  60  N.  E.  963;  Martin  v.  Motsinger  (1! 
30  Ind.  555,  30  N.  E.  523;  Davis  v.  Bryant  (1913),  52 
ipp.  343,  344,  100  N.  E.  1062,  and  eases  eited ;  Stumi 
liller  (1895),  142  Ind.  442,  443,  447,  41  N.  E.  812;  J 
am  V.  Stage  (1390),  123  Ind.  281,  bottom  page  284  in 
neetion  with  page  287,  23  N.  E.  756.    We  might 

2.  in  this  connection  that  even  if  appellant's  firs 
signed  error  were  good  (which  we  are  not  to  hi 

lerstood  as  impliedly  holding),  no  available  error  wou' 
iresented  thereby  because  the  record  fails  to  disclose 
ppellant  made  any  objections  to  appellee's  withdraw 
[a  request  for  a  special  finding  of  facts,  or  that  it  mad« 
equest  for  such  a  finding  at  any  time,  either  before 
rial  began,  or  at  any  time  thereafter.  Tevis  v.  Ham 
mitk  (1908),  170  Ind.  286,  289,  84  N.  E.  337,  and  aut 
ies  cited;  Delaney  v.  Oubbins  (1914),  181  Ind.  188,  1( 
5. 13,  and  cases  cited. 
Appellee  is  also  correct  in  its  contention  that  the  trans 
f  the  record  in  this  case  does  not  contain  the  motion 
reasons  for  a  new  trial.    It  follows  that  no  que 

3.  is  presented  by  the  second  assigned  error.     8} 
V.  Jones    0869),  32   Ind.  141;   Whaley  v.   Gli 

1872),  40  Ind.  405;  Secor  v.  Sovder  (1884),  95  Ind 
:mison  v.  Skepard  (1889),  121  Ind.  184,  22  N.  E. 
MPollette  V.  niggins  (1887),  109  Ind.  241,  9  N.  E. 
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Harris  v.  Boone   (1879),  69  Ind.  300;  §588  Bums  1914, 
§562  R.  S.  1881. 

The  record  in  this  case  as  it  comes  to  us  presents  no  ques- 
tion for  our  determination  and  the  appeal  is  therefore  dis- 
missed. 

Note.— Reported  in  107  N.  E.  85.  See,  also,  under  (1)  20  Cyc. 
755;  (2)  3  Cyc.  172;  (3)  3  Cyc.  176. 


Wheatcraft  v.  Mterb. 

[No.  8,438.  FUed  December  17, 1914.] 

L  Appeal. — Verdict, — Conclusiveness, — ^The  trial  court  has  some 
discretion  to  overrule  a  verdict  because  It  is  contrary  to  the 
weight  of  the  evidence,  but  the  court  on  appeal  can  only  deter- 
mine if  there  is  sufficient  evidence  to  support  the  verdict,  and  is 
not  permitted  to  weigh  it    p.  374. 

Z  FkAiTD. — Fraudulent  Representations, — Evidence, — Sufficiency. — 
In  an  action  for  fraudulent  representations  as  to  certain  hogs 
sold  at  public  sale,  evidence  that  defendant  represented  the  hogs 
to  be  sound  and  all  right,  together  with  evidence  showing  that 
many  of  the  hogs  showed  signs  of  sickness  on  the  day  of  sale  and 
died  of  cholera  so  soon  after  being  removed  by  the  purchasers 
as  to  give  rise  to  the  conclusion  that  they  were  infected  with 
cholera  the  day  of  the  sale,  and  showing  that  plaintiff  purchased 
relying  upon  the  positive  representations  of  defendant,  was  suffi- 
cient, in  view  of  all  the  facts  and  circumstances  shown,  to  sus- 
tain the  verdict  for  plaintiff  as  against  the  contention  that  fraud 
bad  not  been  proved,  although  such  verdict  was  against  the 
weight  of  the  evidence,    p.  375. 

8.  FkATTD. — Actionable  Frauds'—What  Constitutes. — It  is  not  al- 
ways essential  in  proving  fraud  to  show  that  a  party  making 
false  representations  knew  that  they  were  false  when  made,  but 
it  is  sufficient  if  it  is  shown  that  he  made  the  representations 
as  being  true  of  his  own  knowledge,  in  the  nature  of  warranties 
of  material  facts,  about  which  actual  knowledge  was  obtainable 
In  the  exercise  of  reasonable  care,  and  not  as  a  mere  expression 
d  opinion  or  belief,  and  that  such  representations  were  in  fact 
filse.    p.  377. 

4,  Frattd.  —  Punitive  Damages.  —  Fraudulent  Representations. — 
Where  representations,  which  were  in  fact  false,  were  made  with 
such  disregard  of  facts  ascertainable  in  the  use  of  due  care  as 
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to  amount  to  fraudulent  Intent  la  law,  punitive  damases  c 
be  assessed,  though  actual  intent  to  deceive  was  not  ahi 
p.  377. 

5,  Appeau — Review. — Ingiructiont. — In  an  action  for  frondi 
representations  Inducing  a  purchase  of  hoge  Infected  with  etio 
InBtmctlons  withdrawing  from  the  Jury  evidence  tbat  other 
not  Bold  by  defendant  became  sick  shortly  after  being  witb  < 
close  proximity  to  hoga  sold  by  defendant  at  the  same 
plaintiff  purchased  the  toga  Involved,  and  defining  the  mem 
of  damages  It  the  Jury  found  for  plalnttfl  upon  a  paragrap 
complaint  declaring  for  hogs  Infected  by  those  purchased  i 
defendant,  were  not  confusing,  In  view  of  all  the  instniel 
given,    p.  378. 

3.  Fbaud. — Fraudulent  Representationt. — Damage*. — In  an  ac 
for  fraudulent  representations  Inducing  a  purchase  of  hog; 
fected  with  cholera,  and  to  recover  for  the  loss  of  other 
Infected  by  coming  In  close  proximity  to  the  hogs  purchi 
Where  the  amount  paid  for  tbe  hogs  purchased  was  S107.80, 
the  value  of  the  other  hc«8  was  $86,  a  verdict  awarding  $120 
not  eicesslv<7,  especfnlly  in  view  of  the  fact  that  punitive  < 
ages  were  authorized,    p.  378, 

7.  EviDENcB, — Valve  ^Relevancy. — Lo»9  of  Pertonal  Properi 
Evidence  of  plaintiff  as  to  the  value  of  hogs  lost  becaus 
cholera  Infection  was  not  objeetlonablc  becanse  the  questions 
pounded  to  him  did  not  speclflcally  mention  the  time  and  [ 
of  the  value,  where  the  answers  could  only  be  understoof 
meaning  the  value  at  the  time  and  place  tbat  they  became  i 
p.  379. 

B.  E\ioEKCB. — Opinion  Evidence. — Competencv  of  WitHetset 
witness  need  not  be  an  expert  In  order  to  express  an  opi 
about  matters  with  which  he  Is  familiar ;  hence  witnesses  sh 
to  have  been  farmers  of  long  experience  in  raising  hogs,  an 
be  familiar  with  the  symptoms  of  cholera,  were  sufflcientiy  qi 
fled  to  state  that  In  tbelr  opinion  certain  hogs  were  afflicted 
cholera,  and  the  fact  that  they  were  not  veterinary  aurg 
would  go  only  to  tbe  weight  of  their  evidence,    p.  379. 

5.  Evidence. — Opinion  Evidence. — Hypothetical  Queation*. — A 
pothetlcal  question  may  Include  facts  of  which  there  Is  e 
evidence,  or  which  may  fairly  be  inferred  from  the  evldi 
p.  379. 

10,  FBAun. — Fraudulent  Repretentationt. — Evidence. — Admiti 
ity. — In  an  action  for  fraudulent  representations  Indudng  a 
chase  of  hogs  at  a  public  sale,  evidence  that  defendant  dirt 
demand  payment  from,  or  sue,  another  purchaser  of  hogs  at ; 
sale  who  refused  to  talie  them  away  becanse  they  would  not 
was  admissible,  though  of  slight  probative  value,    p.  379. 


NOVEMBER  TERM,  1914.  373 

Wheatcraft  r.  Myers — 57  Ind.  App.  371. 

11.  Fraud. — Fraudulent  Repreaeniationa. — Evidence. — Admissibil- 
ity.— In  an  action  for  fraudulent  representations  inducing  the 
pttrdiase  of  hogs  infected  with  cholera,  the  admission  of  the  testi- 
mony of  a  witness  that  he  had  seen  two  dead  hogs  on  defend- 
ants farm  about  two  months  before  the  sale  was  not  erroneous, 
p.  380. 

12;.  Appeal. — Review^^Harmless  Error. — Admission  of  Evidence, 
— In  an  action  for  fraudulent  representations  inducing  a  purchase 
of  hogs  infected  with  cholera,  the  erroneous  admission  of  evidence 
as  to  hogs  purchased  by  third  persons  was  harmless,  where  there 
was  proper  evidence  to  support  the  verdict  and  the  damages 
awarded  were  well  within  such  proper  evidence,  and  the  court 
had  instructed  the  Jury  that  such  erroneous  evidence  was  not  tor 
be  considered,    p.  380. 

13.  FftAUD. — Fraudulent  Representations, — Evidence* — Admissibil- 
Uy. — In  an  action  for  fraudulent  representations  inducing  a  pur- 
chase at  public  sale  of  hogs  infected  with  cholera,  sufficient  simi- 
larity of  conditi(His  was  shown  to  warrant  the  admission  of 
evloence  that  hogs  bought  by  several  witnesses  became  sick  and 
died  shortly  after  being  removed  from  defendant's  fbrm,  where 
it  appeared  that  the  purchases  were  made  on  the  same  farm  at 
the  same  sale,  and  that  the  hogs  were  at  the  time  of  the  sale 
penned  near  together,  and  became  sick  so  soon  after  the  sale  as 
to  indicate  that  they  were  infected  at  the  time  of  the  sale. 
pi380. 

Prom  Bartholomew  Circuit  Court;  Hugh  L,  Wickens, 
Judge. 

Action  by  Noble  Myers  against  Harvey  H.  Wheatcraft. 
Prom  a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

E.  A.  McAlpin.  Charles  S,  Baker  and  Frank  N.  Richman, 
for  appellant. 

Brown  cfe  Brown,  Miller  &  Barnett  and  John  Rynerson, 
for  appellee. 

Ibach^  J. — This  action  was  for  damages  occasioned  by 
reason  of  false  and  fraudulent  representations  made  by  ap- 
pellant at  a  public  sale  of  livestock  on  November  10,  1910, 
at  his  farm  in  Johnson  County.  Appellee  charged  in  his 
amended  complaint  of  two  paragraphs  that  twenty-two  hogs 
bought  by  him  for  $107.80  at  this  sale  were  afflicted  with 
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cholera  from  which  they  tind  twenty-one  other  boga 
which  they  were  put  died,  that  appellant  at  the  time  < 
sale  knew  the  hogs  had  cholera  and  falsely  and  frauda 
represented  to  appellee  that  they  were  sound,  upon 
representation  appellee  relied,  not  knowing  it  to  bd 
In  the  first  paragraph  it  is  alleged  that  the  twenty-tw( 
if  as  represented  would  have  been  worth  $187.50,  ami 
amount  in  damages  is  asked.  In  the  second  it  is  a\ 
that  the  twenty-one  hogs  were  worth  $125,  and  that  i 
lee 'a  farm  was  damaged  by  infection  $500,  the  demai 
ing  for  $1,000.  The  cause  was  tried  by  a  jury,  upo 
issues  formed  by  answers  of  general  denial  to  each 
graph  of  complaint,  and  a  verdict  was  returned  fo 
pellee  for  $120,  upon  which  judgment  was  rendered, 
only  error  assigned  is  in  overruling  appellant's  motio 
new  trial. 

It  is  first  asserted  that  the  verdict  is  not  sustaim 
sufficient  evidence,  and  is  contrary  to  law,  for  the  re 
that  fraud  is  never  presumed,  but  must  be  clearly  pi 
and  that  the  evidence  does  not  show  that  the  hogs 
to  appellee,  at  the  time  of  the  sale,  or  thereafter, 
cholera,  or  that  if  they  bad  cholera,  appellant  either 
it  at  the  time  of  the  sale,  or  recklessly  stated  as  a  fac 
they  did  not  have  cholera,  when  examination  would 
shown  that  they  did,  that  the  evidence  rather  showt 
by  examination  he  could  not  have  determined  that  his 
had  cholera  on  the  day  of  the  sale. 

We  may  as  weU  state  at  the  outset,  that  were  w« 
mitted  to  weigh  the  evidence,  wo  would  have  to  find 

the  evidence   weighs  strongly  in  appellant's 
1.     upon  some  points  essential  to  appellee's  case. 

although  a  trial  court  has  some  discretion  to  ov< 
a  verdict  because  it  is  contrary  to  the  weight  of  the  evi 
(Cindnnati,  etc.,  R.  Co.  V.  Madden  [1893],  134  Ind, 
34  N.  £.  227),  an  appellate  tribunal  in  this  State  is  no 
mitted  to  do  bo,  and  the  only  question  for  us  is,  wh 
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laying  aside  all  evidence  except  that  which  tends  to  support 
the  verdict,  such  evidence  is  sufficient  to  let  the  verdict 
stand. 

There  is  evidence  to  the  effect  that  appellant  on  the  day 
of  the  sale  represented  the  hogs  to  be  sound  and  all  right, 

fit  to  go  into  any  man's  herd,  there  is  evidence  that 
2.    the  hogs  purchased  by  appellee  were  sick  the  next 

morning  after  he  removed  them  to  his  farm,  and  all 
died  shortly  after  with  the  cholera,  also  that  the  hogs  which 
he  already  had  on  his  farm  died  with  the  cholera  after  com- 
ing in  contact  with  these  hogs.  There  is  evidence  that  other 
hogs  purchased  by  other  persons  at  the  sale  died  with  the 
cholera  shortly  afterwards,  and  one  witness  testified  that  the 
morning  after  the  sale,  the  hogs  which  he  bought  refused  to 
eat  and  looked  sick,  so  he  refused  to  take  them  from  appel- 
lant's premises,  and  another  witness  saw  a  dead  sucking  pig 
on  the  premises  the  day  after  the  sale.  The  weak  point  in 
the  evidence  is,  as  to  whether  it  was  shown  that  appellant 
had  knowledge  that  the  hogs  sold  were  sick  on  the  day  of 
the  sale,  or  could  have  had  such  knowledge  in  the  exercise 
of  reasonable  care.  It  was  shown  that  there  were  two  dead 
hogs  on  appellant's  farm  in  September,  but  appellant  states 
that  one  of  these  was  killed  by  being  run  over  by  a  wagon, 
the  other  got  caught  in  a  barn  door.  One  witness  saw  hogs 
at  threshing  time  in  August  on  the  farm,  which  looked  sick 
to  him,  like  they  had  cholera,  but  appellant  and  all  the  oth- 
er witnesses  having  knowledge  of  his  farm,  deny  this,  and 
there  is  no  showing  that  if  the  hogs  were  sick  then  he  had 
any  faiowledge  of  it.  Further,  this  was  so  remote  a  time 
from  the  day  of  the  sale,  that  it  would  have  little  bearing 
upon  his  knowledge  that  day.  Appellant  testifies,  and  there 
is  no  direct  evidence  to  contradict  him,  that  he  knew  of  no 
aigns  of  sickness  among  his  hogs  the  day  of  the  sale,  or  prior 
thereto,  and  saw  nothing  to  indicate  that  they  were  not 
sound.  There  is,  however,  the  evidence  of  one  witness  that 
some  of  the  hogs  on  the  day  of  the  sale  were  lying  piled  up 
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together,  and  did  not  want  to  get  up,  of  another  that  i 
looked  sick  to  him,  and  therefore  he  did  not  buy  any 
another  that  there  was  a  sick  sow  the  day  of  the  sale,  an< 
appellee  that  he  saw  two  small  pigs  vomit,  one  of  whiel 
afterward  bought.  This  evidence  of  appellee  himself  ii 
the  evidence  which  even  tends  to  show  any  ackness  on 
day  of  the  sale  in  the  hogs  which  he  bought.  Appel 
states  that  the  sow  which  one  witness  said  was  sick  the 
of  the  sale  was  merely  crippled,  that  this  sow  and  the  I 
which  the  one  witness  refused  the  morning  after  the  i 
because  they  would  not  eat,  never  became  sick,  and  s 
were  sold  at  the  stockyards,  and  some  of  them  were  stil 
his  farm  at  the  time  of  the  trial,  that  none  of  the  hogs 
maining  on  his  place  died,  that  he  had  never  had  cholen 
the  place,  that  the  sucking  pig  which  was  dead  the  day  a 
the  sale  had  been  mashed  by  the  sow  lying  on  it,  an< 
was  in  evidence  that  hogs  often  vomited  because  they 
been  overfed,  and  this  was  not  a  special  sign  of  sicki 
There  are  but  two  or  three  of  maoy  witnesses  for  app« 
(half  a  dozen  or  more  of  whose  witnesses  have  suits  p< 
iug  against  appellant  similar  to  that  of  appellee)  who 
tified  to  any  signs  of  sickness  among  the  hogs  the  daj 
the  sale,  and  some  of  these  did  not  see  signs  of  sick 
until  after  appellant  had  made  the  representation  whic 
the  foundation  of  this  suit.  "We  may  again  state  that 
verdict  is,  upon  the  question  of  appellant's  knowledgi 
sickness  of  the  hogs  on  the  day  of  the  sale,  very  much  aga 
the  weight  of  the  evidence.  However,  there  is  no  dc 
that  many  hogs  bought  at  that  sale  became  sick  and  i 
shortly  after  their  removal  to  the  farms  of  appellee 
other  witnesses,  so  soon  thereafter  that  the  jury  cc 
scarcely  fail  to  conclude  that  they  were  infected  t 
cholera  the  day  of  the  sale.  There  is,  as  we  have  seen,  s 
evidence  that  the  hogs  showed  signs  of  sickness  that  ( 
and  evidence  to  show  that  appellee  purchased  the  hogs  i 
to  him  relying  upon  the  positive  statement  of  appellan' 
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to  their  condition^  so  that  the  statements  made  by  appellant 
in  view  of  all  the  facts  and  circumstances  shown  hy  the  evi- 
dence, and  the  facilities  which  he  had  for  ascertaining  their 
truth,  must  have  been  considered  hy  the  jury  to  have  the 
force  of  actual  fraud,  whether  the  falsity  of  the  statements 
were  known  to  him  or  not.    What  constitutes  fraud 

3.  in  such  a  case  has  been  considered  often  by  the 
courts  generally,  but  the  conclusions  reached  have 

not  always  been  identical.  But  the  rule  in  this  State  seems 
to  be  that  it  is  not  always  necessary  to  prove  that  the  party 
charged  with  making  the  false  representations  knew  that 
they  were  false  when  so  made.  If  he  makes  such  represen- 
tations as  being  true  of  his  own  knowledge  and  not  as  a 
mere  expression  of  his  opinion  or  belief,  but  rather  in  the 
natmre  of  warranties  concerning  material  facts,  about  which 
actual  knowledge  might  be  obtained  with  the  exercise  of 
reasonable  care,  and  the  representations  are  in  fact  false 
as  made,  such  conduct  on  his  part  will  be  deemed  fraudu- 
lent and  he  will  have  to  respond  in  damages  to  one  who  has 
relied  upon  the  superior  knowledge  assumed  by  him,  and 
has  been  damaged  thereby.  This  is  upon  the  principle  that 
a  party  who  states  a  thing  to  be  true  or  that  certain  con- 
ditions exist,  when  lie  does  not  know  the  truth  of  such  state- 
ments, and  such  facts  are  susceptible  of  knowledge  is  guilty 
of  a  fraud,  and  his  belief  in  the  existence  of  the  thing  as 
represented  will  not  excuse  the  statement  of  actual  knowl- 
edge. Kirlcpatrick  v.  Reeves  (1889),  121  Ind.  280,  22  N.  B. 
139;  New  V.  Jackson  (1912),  50  Ind.  App.  120,  95  N.  E. 
328;  Furnas  v.  Friday  (1885),  102  Ind.  129,  1  N.  E.  296; 
Roller  V.  Blair  (1884),  96  Ind.  203;  Bethell  v.  Bethell 
(1884),  92  Ind.  318;  Frenzd  v.  MUler  (1871),  37  Ind.  1, 
10  Am.  Rep.  62. 
The  court  did  not  err  in  instructing  the  jury  that  it 
might,  if  it  found  the  averments  of  the  complaint 

4.  true,  assess  exemplary  or  punitive  damages  against 
appellant  in  addition  to  compensatory  damages.    The 
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leoeral  rule  i&  that  where  malice,  fraud,  oppression,  i 
Dter  iiito  a  tort,  exemplary  damages  may  be  asses 
3  Cyc.  105.     It  is  also  a  rule  that  Bucli  damages  can 
■e  assessed  where  there  was  an  absence  of  intentional  ma 
jid  the  act  which  ia  the  tort  was  done  in  good  faith. 
m  have  held  the  evidence  sufficient  to  show  fraud, 
hough  an  actual  intent  to  deceive  is  not  shown,  yet  w] 
och  a  disregard  of  facta  ascertainable  by  the  use  of 
are  is  shown  that  it  amounts  to  fraudulent  intent  in  ] 
lunitive  damages  may  be  assessed.    See  Harness  v.  Si 
1902),  159  Ind.  286,  64  N.  E.  875;  Hohbs  V.  Smith  (19: 
17  Okl.  830,  115  Pac.  347,  34  L.  R.  A.  (N.  S.)  697. 
We  do  not  think  any  confusion  resulted  from  the  gi^ 
f  instruction  No.  14  in  which  the  court  withdrew  from 
jury  evidence  "tending  to  show  that  certain  oi 

5.  bogs,  not  sold  by  defendant,  became  sick  shortly  a 
being  with  or  in  close  proximity  to  hogs  sold  by 

endant,  at  the  same  time  plaintiff  purchased  the  hogs 
'olved  in  this  suit",  and  instruction  No.  17  in  which 
ury  was  told  the  measure  of  damages  if  it  found 
>Iaintiff  on  his  second  paragraph  of  complaint.  This  p 
fraph  declared  for  hogs  infected  by  those  bought  f 
ippellant  by  appellee.  Instruction  No.  14,  when  takei 
onnection  with  all  the  others  given,  was  not  inteudet: 
«fer  to  evidence  of  sickness  of  hogs  owned  by  appellee 
lot  purchased  at  the  sale,  but  to  evidence  of  sicknesE 
lOgs  of  persons  other  than  appellee  and  not  purehasct 
he  sale.  Its  purpose  was  to  withdraw  from  the  jury  i 
ideratiun  of  the  sickness  of  hogs  owned  by  persons  ol 
ban  appellee,  which  became  sick  after  coming  in  proxir 
o  hogs  bought  by  those  persons  at  the  sale. 

The  damages  are  not  excessive.    The  amount  ^appt 
}aid  for  the  hogs  bought  from  appellant  was  $107.80. 
testified  that  the  other  hogs  which  died,  for  the  v; 

6.  of  which  he  sued  in  his  second  paragraph  of  c 
plaint,  was  $85.    The  jury  was  authorized  to  at 
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punitive  damages,  so  that  the  verdict  is  well  within  the 
damages  proven. 

It  is  true  that  the  value  of  personal  proi)erty  is  relative, 

varying  with  time,  place  and  circumstances.    But  although 

questions  to  appellee  asking  the  value  of  the  hogs 

7.  for  which  he  claimed  damages  in  his  second  para- 
graph of  complaint  did  not  specifically  mention  the 

time  and  place  of  that  value,  the  answers  could  only  be  un- 
derstood as  meaning  the  value  at  the  time  and  place  that 
they  took  sick,  so  that  this  evidence  was  unobjectionable. 

The  witnesses  Sutton  and  Green  were  sufficiently  qualified 

to  state  that  in  their  opinions  certain  hogs,  which  they  bought 

from  appellant  at  the  sale,  and  which  afterwards  be- 

8.  came  sick,  had  the  cholera,  since  it  was  shown  that 
they  were  farmers  of  long  experience  in  raising  hogs, 

and  were  familiar  with  the  symptoms  of  cholera.  A  witness 
need  not  be  an  expert  in  order  to  express  an  opinion  about 
matters  with  which  he  is  familiar.  The  fact  that  these 
witnesses  were  not  veterinary  surgeons  would  go  to  the 
weight  of  the  evidence  and  not  to  its  admissibility.  0 'Toole 
T.  Tudor  (1911),  175  Ind.  227,  93  N.  E.  276. 

A  hypothetical  question  may  include  facts  of  which  there 

is  some  evidence,  or  which  may  fairly  be  inferred  from 

the  evidence,  and  judged  by  this  standard,  the  ques- 

9.  tions  to  experts  complained  of  by  appellant  were  not 
improper.    Taylor  v.  Taylor  (1910),  174  Ind.  670, 

93  N.  B.  9. 

That  appellant  did  not  demand  payment  or  sue  witness 

Oober  for  the  price  of  hogs  which  Oober  bought  at  the  sale 

but  refused  to  take  the  next  morning  because  they 

10.  would  not  cat,  are  circumstances  admissible  in  evi- 
dence, though  in  our  opinion  of  very  little  probative 

value,  yet  they  might  be  considered  by  the  jury  as  having  a 
alight  tendency  to  show  that  appellant  failed  to  demand  the 
money  because  he  knew  the  hogs  were  sick. 
There  was  no  error  in  permitting  witness  Parks  to  testify 
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that  he  saw  two  dead  hogs  on  appellant's  farm  in  Sep 
ber,  since  it  appeared  that  this  was  the  farm  w 

11.  the  sale  took  place,  and  where  the  hogs  sold  '' 
raised,  and  another  witness  had  testified  to  se 

sick  hogs  in  August  on  the  farm. 

The  evidence  of  certain  witnesses  aa  to  the  sickness 

death  of  hogs  owned  by  them  and  not  bought  at  appells 

sale  was  withdrawn  from  the  jury  by  instruc 

12.  No.  14,  supra,  on  the  ground  that  the  cause  of  \ 
illness  was  not  shown.     There  may  have  been  e 

in  admitting  such  evidence,  but  considering  that  there 
abundance  of  proper  evidence  ta  support  the  verdict  ir 
gard  to  the  sickness  of  appellee's  hogs,  that  the  dam 
allowed  were  well  within  the  proper  evidence,  and  that  i 
evidence  was  withdrawn  from  the  jury  by  the  conrt. 
think  the  error  in  its  admission,  if  any,  was  harmless. 
Tp.  V.  Cloyd  (1910),  46  Ind.  App.  49,  91  N.  E. 

13.  There  was  evidence  that  hogs  bought  at  the  sali 
several  witnesses  became  sick  and  died  shortly  i 

removal  to  their  farms,  in  one  instance  becoming  sick  du 
transportation  from  the  sale.  Objection  was  made  to  the 
mission  of  this  testimony,  that  sufBcient  similarity  in 
ditions  to  those  under  which  appellee's  hogs  took  sick 
died  is  not  shown,  and  it  is  not  shown  that  they  were 
elsewhere  infected  after  the  sale.  "We  think  that  suffi* 
similarity  of  conditions  was  shown,  when  it  appeared 
the  hogs  were  purchased  on  the  same  farm  at  the  same 
and  were  at  the  time  of  the  sale  penned  near  together, 
that  they  became  sick  so  shortly  after  as  to  make  the  [ 
ability  great  that  they  were  infected  at  the  time  of 
sale,  especially  since  it  appears  that  a  large  proportio 
the  hogs  sold  at  the  sale  shortly  afterwards  became 
for  there  is  an  element  of  strength  in  this  circumst 
which  favors  the  admission  of  the  testimony  aa  to  sicl 
of  hogs  bought  at  the  sale,  with  no  greater  similarit 
conditions  shown  than  above  detailed.     If  there  were 


NOVEMBER  TERM,  1914.  381 

W.  C.  Hall  Milling  Co.  v.  Hewes— 57  Ind.  App.  381. 

one  or  two  instanced  of  hogs  aside  from  appellee's  be- 
coming sick,  it  might  be  that  in  such  a  case  more  particu- 
larity in  showing  similarity  of  conditions  should  be  required, 
but  here  the  very  number  of  instances  of  sickness  of  hogs 
bought  at  the  sale  immediately  following  their  removal  was 
8  circumstance  favoring  the  admission  of  such  testimony, 
even  though  it  was  not  shown  that  there  was  no  possibility  of 
infection  from  other  sources  after  the  sale.  Neither  did  the 
court  err  in  refusing  to  strike  out  the  evidence  of  the  wit- 
ness Green  as  to  the  death  by  cholera  of  one  of  his  hogs 
bought  at  the  sale,  for  sufficiently  similar  conditions  were 
ttere  shown,  even  though  it  was  shown  that  some  conditions 
were  dissimilar,  and  that  there  might  have  been  a  possibility 
of  infection  from  other  sources. 

We  find  no  cause  for  reversing  the  judgment.  Judgment 
affirmed. 

NoTR— Reported  In  107  N.  E.  81.  As  to  actions  for  recovery  for 
ftilse  representations,  see  18  Am.  St  555.  As  to  damages  recover- 
able for  fraud  and  deceit  in  selling  diseased  animals,  see  34  L. 
R.A.  (N.  S.)  697.  See,  also,  under  (1)  3  Cyc.  351;  (2)  20  Cyc. 
122;  (3)  20  Cyc.  27;  (4)  20  Cyc.  142;  (5)  20  Cyc.  127;  38  Cyc. 
Ifi02;  (6)  20  Cyc.  139;  (7)  20  Cyc.  144;  16  Cyc.  1112;  (8)  17 
Cyc.  66;  (9)  17  Cyc.  244;  (10)  20  Cyc.  118;  (11)  20  Cyc.  115; 
(12)  38  Cyc.  1444;  (13)  17  Cyc.  288. 


W.  C.  Hall  Milling  Company  v.  Hewes, 

fNo.  8,859.     Filed  May  21,  1914.     Rehearing  denied  November  6, 
1914.    Transfer  denied  December  17,  1914.) 

!•  Appeal. — Time  for  Perfecting. — Judgment  Preceding  Ruling  on 
Motion  for  New  Trial, — Where  the  entry  of  Judgment  precedes 
^^  ruling  on  the  motion  for  new  trial,  the  latter  action  of  the 
court  marks  the  beginning  of  the  time  limited  for  appeal,    p.  383. 

^  Appeal. — Term  Time  A^eal, — Approval  of  Bond. — ^Where  a 
term  time  appeal  was  attempted  under  $679  Burns  1914,  §637 
^-  S.  1881,  but  it  appears  that  the  court  did  not  approve  the  bond, 
®f  name  or  approve  the  surety  thereon,  either  at  the  time  of 
overruling  the  motion  for  new  trial,  or  at  any  time  within  the 
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term  at  which  such  action  whs  had,  Kucb  appeal  was  not  pro] 
perfected  as  a  term  time  appeal,  p.  383. 
I.  Appeal. — Faihirc  to  Perfect. — Xotice. — DigmtttaJ. — When 
appeal,  not  properly  perfected  as  a  term  time  appeal,  has  be* 
the  docket  for  more  than  ninety  days,  without  any  appeal 
by  appellee,  and  without  the  Riving  of  notice  so  as  to  perfect 
0.  vacation  appeal  under  3081  Bunu  1914,  {640  R.  S.  1881,  e 
missal  thereof  Is  required,    p.  383. 

Prom  Hendricka  Circuit  Court ;  George  W.  BrUl,  Jn 

Action  between  the  "W.  C.  Hall  Milling  Company 
rohn  W.  Hcwea.  Prom  a  judgment  for  the  latter,  the 
ner  appeals.    Appeal  dismissed. 

McGregor  &  Harris,  George  C.  Harvey  and  James  E 
tarn,  for  appellant. 

Tkad  S.  Adams  and  Stotsenburg  &  Weathers,  for  af 


Caldwell,  J. — Appellee,  under  a  special  appearancf 
'ected  to  that  end,  moves  to  dismiss  this  appeal,  on 
p-ound  that  appellant  has  not  complied  with  the  sts 
)roviding  for  term  time  appeals,  and  has  failed  to  give 
ice  as  required  in  cases  of  vacation  appeals.  The  factf 
IS  follows:  Judgment  was  rendered  and  entered  by 
:rial  court  against  appellant  on  June  9,  1913.  On  Oct 
!3,  being  at  the  September  term,  1913,  of  said  court,  a; 
ant's  motion  for  a  new  trial  was  overruled,  at  which  tin 
)rayed  an  appeal  to  this  court,  which  was  granted,  on 
iition  that  appellant  would  within  thirty  days  file  its 
)eal  bond,  with  penalty  in  the  sura  of  $6,000,  to  be  appn 
»y  the  court.  On  November  21,  being  at  the  Never 
«rm,  1913,  of  the  trial  court,  and  within  the  time  givei 
he  court,  appellant  filed  such  bond,  with  penalty  in 
lum,  and  with  surety,  as  in  said  bond  named,  which  1 
ras  en  said  day  approved  by  the  covu^.  The  trans< 
vas  filed  in  this  court  January  19,  1914,  and  the  cause 
Ditted  February  18,  1914. 
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Where,  as  here,  the  entry  of  the  judgment  precedes  the 

ruling  on  the  motion  for  a  new  trial,  the  latter  action  of 

the  court  marks  the  beginning  of  the  time  limited 

1.  for  appeal.  It  will  be  observed  that  neither  at  the 
time  of  the  ruling  on  the  motion  for  a  new  trial,  nor 
at  any  time  within  the  term  at  which  the  action  was 

2.  had,  did  the  court  approve  the  bond  or  name  or  ap- 
prove the  surety  thereon.    Appellant  concedes  that 

an  effort  has  been  made  to  perfect  this  appeal  as  a  term  time 
appeal,  under  the  provisions  of  §679  Burns  1914,  §637  R. 
S.  1881,  The  appeal  has  not  been  properly  perfected  as  a 
term  time  appeal.  Penn  eic,  Plate  Glass  Co.  v.  Poling 
(1913),  52  Ind.  App.  492,  100  N.  E.  83;  Kyger  v.  StalUngs 
(1913),  55  Ind.  App.  196,  103  N.  E.  674;  Michigan  Mut. 
Ufe  Ins.  Co.  v.  Frankel  (1898),  151  Ind.  534,  50  N.  E.  304. 
The  trial  was  had  commencing  May  19,  1913,  at  which 
time  the  amendatory  act  of  1913  (Acts  1913  p.  65,  §672 
Bums  1914)  was  in  force.    The  time  limited  for  ap- 

3.  peal  by  such  act  expired  April  21,  1914.  It  is  pro- 
vided by  Rule  36  of  this  court  that  ''where  a  cause 

appealed  in  vacation  has  been  on  the  docket  ninety  days  or 
more,  and  there  is  no  appearance  by  the  appellee,  and  no 
steps  have  been  taken  to  bring  him  into  court  *  *  * 
the  clerk  shall  enter  an  order  dismissing  the  appeal.*'  It 
is  held  that  where  a  cause  is  appealed  as  a  vacation  appeal, 
and  where  it  has  been  on  the  docket  of  the  appellate  tribu- 
nal ninety  days  without  any  steps  having  been  taken  to  bring 
the  appellee  into  court,  as  provided  by  said  Rule  36,  such 
appeal  will  be  dismissed  as  soon  as  such  failure  is  called  to 
the  attention  of  the  court.  Cole  v.  Franks  (1897),  147  Ind. 
281,  46  N.  E.  532.  This  appeal  has  been  on  the  docket  of 
this  court  more  than  ninety  days,  to  wit,  since  January  19, 
1914,  and  no  steps  have  been  taken  to  give  notice,  as  re- 
quired by  the  rule,  and  §681  Burns  1914,  §640  R.  S.  1881, 
in  cases  of  vacation  appeal.    Appellee  has  not  joined  in 
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error  or  otherwiao  entered  an  appearance  here.     Th( 
cisions  herein  cited  are  controlling. 
Motion  sustained  and  appeal  dismissed. 

Note.— Reported  In  105  N.  E.  241.    See,  also,  under  (1)  2 
793;  (2)  2Cyc.  842;  (3)  3  Cyc.  185. 


Bossert  v.  Geis,  Receiver. 

rXo.  9,118.  Filed  December  18,  1914.] 

1.  Appeal. — AgHgnment  of  Errors. — Queatloni  Presented. — \ 
the  record  shows  no  demurrer  to  i^eparate  speclBcatltmB  In  t 
Uons  to  the  report  of  a  receiver,  and  discloses  no  excel 
saved  other  than  to  the  ruling  on  the  demurrer  to  the  cscei 
as  a  whole,  no  question  Is  presented  by  the  assignment  of 
In  the  sustaining  of  the  demurrer  to  each  separate  spedOcatl 
such  exceptions,    p.  380. 

2.  Appeaj. — Judgments  AppeaJahle. — Order  for  Pajfrnent  of  M 
— An  appeal  may  be  taken  from  an  order  for  the  payme 
money,    p.  389. 

3.  Receivkbs. — Pleading. — ETCeptions  to  Report. — Where  e 
tlons  are  filed  to  the  report  of  a  receiver,  the  report  stan 
the  complaint  and  the  exceptions  as  the  answer  thereto,  an 
sufficiency  of  such  exceptions  may  be  tested  by  demurrer,    j 

4.  Reckivcbs.  —  ErccpHont  to  Report. —  Sufficiency. —  Excel 
filed  to  the  report  of  a  receiver  of  a  conraratlou,  objectt 
the  allowance  of  a  claim  of  the  heirs  ctf  Its  former  preslder 
money  advanced  by  him,  on  the  ground  that  be  as  prealdeni 
cured  the  money  from  himself  without  any  action  of  the  1 
of  directors  relating  thereto,  ]u  effect  admit  that  the  monej 
received  and  retained  by  the  corporation,  and  are  therefoi 
sufficient  to  show  Its  nonliability,    pp.  300. 392. 

6.  Receivers, — Exceptions  to  Report. — Sufflcicncji. — To  be  suffi 
exceptions  to  the  report  of  a  receiver  must  present  a  complei 
fense  to  the  Item  or  claim  objected  to.    p.  390. 

8l  Cohpobatiohb.— Oc6i«. — Money  Borrowed  from  Officers. — I 
ity.—A  corporation  may  borrow  money  from  its  officers  c 
rectors  for  the  carrying  on  of  Its  business  or  the  payme: 
its  debts,  and  the  tatter  may  enforce  collection  of  the  n 
so  borrowed,  but.  If  the  transaction  be  questioned,  the  condt 
the  lender  will  be  closely  scrutinized  to  determine  If  his  cla 
iona  pde  and  that  he  has  not  abused  the  power  of  his  po< 
to  obtain  an  unfair  advantage  over  other  creditors,    p.  391. 
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7.  CoBFORATioNs. — Controcts  With  Officers, — Validity, — ^The  con- 
tracts of  an  officer  of  a  corporation  with  the  corporation,  and 
not  dnly  authorized,  are  generally  voidable  at  the  option  of  the 
corporation,  and  relief  therefrom  may  be  had  in  a  timely  and 
proper  action  by  the  corporation,  or  a  stockholder,  and  perhaps 
in  some  situations  by  persons  having  rights  or  interests  adversely 
affected;  but,  if  such  contracts  are  free  from  actual  fraud,  they 
cannot  be  avoided  without  restoring  the  money  paid  or  value  re- 
ceived by  the  corporation,    p.  301. 

&  Odrfobations. — Contracts  With  Officers. — Cancellation, — Rights 
of  Creditors, — ^The  right  to  set  aside  a  voidable  contract  entered 
into  between  an  officer  of  a  corporation  and  the  corporation  may 
be  invoked  by  a  creditor,  but  not  without  showing  that  the  trans- 
actlcm  complained  of  has  lessened  the  ability  of  the  corporation 
to  pay  its  debt    p.  392. 

9.  GoKPOBATiONB. — OfficcTS, — Authority  of  President, — Power  to  In- 
cur Debts. — Generally  the  president  of  a  corporation  has  no  power 
to  bind  the  corporation  by  incurring  indebtedness,  or  by  his  sig- 
natare  to  commercial  paper,  unless  authority  to  do  so  has  been 
expressly  conferred,  or  has  arisen  from  a  course  of  conduct  by 
him  in  such  matters  for  a  long  time  with  the  knowledge  and 
acquiescence  of  the  directors,    p.  392. 

10.  OoBPOBATioNs.  —  Acts  of  Officers.  —  Authority.  —  Estoppel. — 
Wbere  the  authority  of  the  president  of  a  corporation  to  borrow 
money  for  the  corporation  is  questioned,  it  may  be  shown  that 
biB  acts  were  ratified  by  the  board  of  directors,  or  that  the  cor- 
ixmitlon  is  estopped  from  denying  the  validity  of  his  acts  by 
having  received  and  used  the  money  in  the  payment  of  the  debts 
of  the  company,    p.  393. 

11.  RscEivEBS. — BopceptUms  to  Report, — Demurrer. — Exceptions  to 
the  report  of  a  receiver,  directed  against  the  allowance  of  a 
whole  claim  presented  in  two  paragraphs,  were  insufficient  on  de- 
murrer where  they  did  not  constitute  a  good  answer  to  both 
paragraphs,    p.  393. 

12.  PiKAnnvQ. — Demurrer. — Memorandum. — Contents. — ^The  memo- 
randum required  to  accompany  a  demurrer  for  want  of  facts 
under  §344  Bums  1914,  Acts  1911  p.  415,  should  show  wherein 
the  pleading  demurred  to  is  insufficient  for  want  of  facts,  but 
the  statement  of  affirmative  matter  therein  to  meet  and  avoid 
fkcts  allied  Is  unauthorized,    p.  393. 

Prom  Franklin   Circuit   Court;  N.   8,   Givan,   Special 
Judge. 

Proceedings  in  the  matter  of  the  receivership   of  the 
BrookviUe  Carriage  Company,  in  which  Abe  Bossert  filed 
Vou  57—25 
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exceptions  to  the  partial  report  of  George  A.  Geis,  Re 
From  a  judgment  against  him  on  demurrer  to  the  exee 
the  exceptor  appeals.    Affirmed. 

Walter  F.  Bossert,  Allen  Wiles  and  Eaymond  S,  & 
er,  for  appellant. 
I.  N.  McCarty  and  James  B.  Kidney,  for  appellee. 

Felt,  J. — Appellee  as  receiver  of  the  Brookvilli 
riage  Compaay  filed  his  partial  report  as  Bueh  re 
which  report  shows  that  he  is  chargeable  with  certaii 
ized  claima  amounting  to  $4,442.23 ;  that  he  has  pa 
certain  items  amounting  to  $1,220.60,  leaving  a  balai 
distribution  of  $3,221.43  j  that  the  above  ezpenditut 
all  preferred  claims  for  costs  and  expenses  of  receivi 
labor  and  payment  of  mortgage  lien  upon  the  real 
sold;  that  he  has  in  his  possession  for  collection,  ba 
counta  in  the  sum  of  $85.45  and  notes  in  the  sum  o 
due  said  carriage  company,  on  which  he  may  be  s 
realize  something;  that  he  has  examined  and  recom 
the  allowance  of  preferred  claims,  amounting  to  $'. 
which  are  shown  in  detail;  also  unpreferred  claims  ai 
ing  to  $6,426.81.  The  report  also  shows  that  the  Fr 
County  National  Bank  holds  unpaid  notes,  heretofoi 
and  endorsed  by  the  carriage  company,  and  not  due, 
sum  of  $280 ;  that  the  bank  would  be  entitled  to  sh 
distribution  for  any  loss  sustained  thereon ;  that  the 
er  had  arranged  with  the  bank  to  hold  out  sufficient 
until  it  might  know  what  its  loss  was  and  file  claim 
for;  that  he  deems  it  advisable  to  retain  in  his  ban 
sum  of  $215.71  for  aforesaid  accounts  and  other  m 
and  after  paying  the  preferred  creditors  $113.65,  h 
to  make  distribution  of  the  balance  of  the  funds  to  t 
preferred  creditors,  in  the  sum  of  $2,892.07,  amount 
forty-five  per  cent  of  fluch  claims ;  that  his  acts  as  st 
ceiver  bo  approved. 

Among  the  unpreferred  claims  waa  one  for  $1,021 
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favor  of  the  Franklin  County  National  Bank,  and  the  fol- 
lowing: 

*' Claim  No.  24.  State  of  Indiana,  Franklin  County, 
88:  The  Brookville  Carriage  Company,  To  John  P. 
Schiltz,  heirs.  Dr.  Jany.  29,  1914.  To  amount  due 
and  owing  to  John  P.  Schiltz,  by  said  Brookville  Car- 
riage Company,  at  date  of  his  death,  February  12, 
1913,  as  shown  by  the  books  of  said  Company,  as  the 
same  has  been  audited  and  corrected  by  Mr.  I.  N. 
McCarty,  $2,547.06  *  *  *  that  the  above  amount 
is  correct  and  true,  and  that  the  amount,  to  wit; 
$2,547.06  is  justly  due  and  owing  to  said  Schiltz  heirs," 
etc. 

"Claim  No.  25.  The  Brookville  Carriage  Company 
Dr.  to  John  A.  Fries  Estate.  First  paragraph;  Sept. 
9,  1902,  to  Oct.  1906,  To  cash  loaned  the  said  Brook- 
ville Carriage  Company  for  payment  of  bills,  together 
with  interest  on  same,  $1,286.45.  Second  paragraph; 
Sept  9,  1902,  to  March  25,  1913,  To  cash  loaned  said 
Brookville  Carriage  Company  as  above  set  out,  evi- 
denced by  a  promissory  note  dated  Jan.  2,  1911,  a  copy 
of  which  note  is  set  out  below.    $1,286.45. 

BrookviUe,  Ind.  January  2, 1911,  No. Due 

One  year  after  date  we  promise  to  pay  to  the  order  of 
John  A.  Fries,  $1100.00,  (Eleven  hundred  dollars) 
value  received  without  any  relief  whatever  from  valua- 
tion  or  appraisement  laws  with  interest  at  the  rate  of 
six  per  cent,  per  annum  until  due  and  —  per  cent, 
per  annum  after  maturity  until  paid  ond  attorney's 
fees.  The  drawers  and  endorsers  severally  waive  pre- 
sentment for  payment,  protest  and  notice  of  protest 
and  non-payment  of  this  note.  Payable  at  Franklin 
County  National  Bank  at  Brookville,   Indiana. 

Brookville  Carriage  Co.  per  J.  P.  Schiltz,  Pres.*' 

On  April  27,  1914,  Abe  Bossert,  appellant,  filed  excep- 
tions to  said  report,  setting  forth  in  substance,  the  follow- 
ing: That  he  was  an  endorser  on  certain  notes  of  the 
Brookville  Carriage  Company,  held  by  the  Franklin  Coun- 
ty National  Bank,  which  bank  was  entitled  to  share  in  the 
distribution  of  the  funds  in  the  hands  of  the  receiver  avail- 
able for  payment  of  the  claims  due  the  general  creditors 
of  said  carriage  company;  that  the  claim  of  said  bank 
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amounta  to  $1,022.37  and  the  report  of  the  receiver  w 
menda  the  payment  of  forty-five  per  cent  of  the  claim; 
no  distribution  should  be  made  by  the  receiver  unti 
rights  of  aJl  classes  of  creditors  have  been  determined ; 
claim  No.  24  in  favor  of  the  heirs  at  law  of  John  P.  Sc 
deceased,  ia  not  itemized  nor  is  it  shown  how  the  inde 
Aess  was  contracted;  that  Schiltz  was  for  a  laDg  timi 
mediately  prior  to  his  death  president  of  the  Brool 
Carriage  Company  and  was  such  officer  at  the  timi 
money  was  loaned  tc  the  company ;  that  there  was  nevei 
action  of,  or  resolution  passed  by,  the  board  of  directo 
the  Brookville  Carriage  Company  relative  to  said  am( 
that  the  claim  was  made  by  Schiltz  as  such  president  i 
trust  capacity  for  said  corporation  with  himself  as  an 
vidual ;  that  claim  No.  25  in  favor  of  the  administrator  o 
estate  of  John  A.  Fries,  deceased,  against  said  carnage 
pany,  is  for  cash  loaned  to  the  company  for  the  payme 
its  bills,  and  is  evidenced  by  the  promissory  note  ol 
company  executed  by  J.  F.  Schiltz  as  president;  that 
Fries  was  at  the  time  the  money  was  loaned  and  note 
cuted,  an  officer  and  director  of  the  carriage  company; 
said  note  was  executed  without  the  knowledge  or  approv 
the  board  of  directors  of  the  carriage  company,  and  ' 
Priea  waa  holding  a  fiduciary  and  trust  relation  towan 
Brookville  Carriage  Company. 

To  the  foregoing  exceptions  the  receiver  demurre 
follows:  "George  A.  Geis,  receiver  of  the  Brookville 
riage  Company  demurs  to  the  exceptions  filed  in  said  i 
relating  to  a  partial  report  of  said  receiver  for  the  n 
that  said  exceptions  do  not  state  sufficient  facts  to  const 
valid  objections  to  said  report  in  this  to  wit,  that  the  c 
allowed  and  excepted  to  were  for  money  had  and  rec 
by  aaid  Brookville  Carriage  Company  from  such  daic 
and  used  in  paying  labor  and  other  debts  of  said  car 
company  and  that  the  directors  of  said  carriage  com 
well  knew  at  the  time  that  said  moneys  were  being  s 
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vanoed  and  paid  out  for  their  debts  as  such  company  and 
accepted  the  benefits  derived  therefrom  and  acquiesced  in 
such  advancements  and  that  for  said  reasons  it  is  immate- 
rial whether  the  board  of  directors  authorized  the  same  or 
not."  This  demurrer  was  sustained  and  appellant  excepted 
to  such  ruling. 

Appellant  has  assigned  as  error  that  the  court  erred  in 

sustaining  the  demurrer  of  George   A.  Geis,  receiver  of 

the  Brookville  Carriage  Company,  appellee,  to  the 

1.  exceptions  filed  by  Abe  Bossert,  appellant,  to  the  re- 
ceiver's partial  report  in  said  cause.    Other  errors 

are  attempted  to  be  assigned  for  the  sustaining  of  the  de- 
murrer to  each  separate  specification  of  said  exceptions,  but 
inasmuch  as  the  record  shows  no  demurrer  presented  to  such 
separate  specifications,  and  no  exceptions  saved,  other  than 
the  one  relating  to  the  ruling  on  the  demurrer  to  the  excep- 
tions as  a  whole,  no  question  is  presented  by  any  of  the 
specifications  of  error  except  the  first. 

The  case  was  appealed  to  the  Supreme  Court  and  is  by 
that  court  transferred  to  this  court  for  want  of  jurisdiction. 

An  appeal  may  be  taken  from  an  order  for  the  payment 

of  money.    Subd.  15,  §1392  Bums  1914,  Acts  1907  p.  237 ; 

Barney  v.  Elkhart  County  Trust  Co.  (1906),  167  Ind. 

2.  505,  79  N.  E.  492;  Natcher  v.  Natcher  (1899),  153 
Ind.  368,  55  N.  E.  86;  Pounds  v.  Chatham  (1884),  96 

Ind.  342,  346;  Chicago  Horseshoe  Co.  v.  Oostlin  (1903),  30 
Ind.  App.  504,  508,  66  N.  E.  514 ;  Cook  v.  Citizens  Nat.  Bank 
(1881),  73  Ind.  256,  261. 

"Where  exceptions  have  been  filed  to  the  report  of  a  re- 
ceiver, the  report  stands  as  the  complaint  and  the  exceptions 
as  the  answer  thereto.    The  practice  of  testing  the 

3.  sufficiency  of  such  exceptions,  as  an  answer,  or  as 
showing  valid  objections  to  the  correctness  of  such 

report  by  demurrer  has  been  recognized  by  this  court  and 
hy  our  Supreme  Court.  Johnson  ▼.  Central  Trust  Co. 
(1903),  159  Ind.  605,  607,  608,  65  N.  E.  1028;  Spray  v. 
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Bertram  (1905),  165  Ind.  13,  15,  74  N.  E.  502;  Wygor, 
Nealis  (1895),  13  Ind.  App.  165,  169,  41  N.  E.  388;  Bn 
Ue  V.  Hare  (1878),  64  Ind.  311,  313,  316;  Taylor  T.  J 
(1883),  91  Ind.  252,  255.  If  the  exceptions  filed  to  th. 
ceiver'B  report  show  a  valid  reason  why  any  item  incli 
in  the  report  and  on  which  a  payment  of  forty-five  per 
was  ordered  to  be  made,  should  cot  be  so  allowed  and  i 
then,  under  the  practice  obtaining  in  auch  proceeding 
was  error  to  sustain  the  demurrer  thereto.  Shuey  v.  J 
bert  (1913),  53  Ind.  App.  567,  102  N.  E.  150;  Wyson 
Nealis,  supra;  Hamlyn  v.  Nesbit  (1871),  37  Ind.  284,  28 
No  objection  is  urged  to  the  form  of  the  claims,  or 
payees  named  in  claims  Nos.  24  and  25,  above  set  out, 
the  questions  presented  are,  therefore,  linuted  to 

4.  sufficiency  of  the  exceptions  to  said  claims.  C 
No.  24,  is  for  a  balance  due  John  P.  Schiltz  on  a  1 
account  with  the  Brookville  Carriage  Company. 

5.  exceptions  to  this  claim  show  that  the  account 
for  money  loaned  the  company ;  that  John  P.  Se 

was  at  the  time  president  of  the  company;  that  there 
never  any  action  of  the  board  of  directors  relating  to 
loan  of  the  money;  and  Schiltz,  as  president,  procured 
loan  for  the  company  from  himself  as  an  individual, 
exceptions  in  effect  admit  that  the  company  procured 
money  from  its  president  and  retains  it,  but  asserts 
liability  on  the  ground  that  the  board  of  directors  tool 
action  in  any  way  relating  to  the  transaction.  As  alr< 
stated,  the  exceptions  to  be  good  must  present  a  comj 
defense  to  some  item  or  claim  of  the  receiver's  report, 
show  that  the  president,  acting  for  the  company,  proci 
money  for  it  from  himself  as  an  individual  without  anj 
tion  of  the  board  of  directors  relating  thereto,  falls  s 
of  showing  the  nonliability  of  the  company  for  mone. 
received  and  retained. 
A  corporation  may'borrow  money  from  its  officers  oi 
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rectors  and  when  such  persons  have  so  provided  the  com- 
pany with  means  to  carry  on  its  business  or  pay  its 

6.  debts  they  may  enforce  collection  the  same  as  any 
other  creditor.    "When,  however,  the  act  of  a  person 

who  has  dealt  with  a  corporation  of  which  he  is  an  officer 
or  director,  is  assailed,  his  conduct  will  be  closely  scrutinized 
to  ascertain  that  any  indebtedness  he  claims  to  be  due  him 
from  such  company  is  a  bona  fide  claim  against  the  company 
and  that  he  has  not  abused  the  power  of  his  position  to  ob- 
tain an  unfair  advantage  over  other  creditors.  Levering  v. 
Bimerly  (1897),  146  Ind.  545,  554,  45  N.  E.  775;  Duncomh 
V.  New  York,  etc.,  R.  Co.  (1881),  84  N.  Y.  190,  199;  Twin^ 
Lick  Oil  Co.  V.  Marlury  (1875),  91  U.  S.  587,  589,  23  L. 
Ed.  328;  2  Thompson,  Corporations  §§1247,  1248,  1255, 
1487.    The  contracts  of  an  officer  of  a  corporation 

7.  with  such  company  not  duly  authorized  are  general- 
ly held  to  be  voidable  at  the  option  of  such  company 

and  relief  therefrom  may  be  obtained  in  a  timely  and  proper 
action  by  the  corporation  or  a  stockholder,  and  perhaps  in 
some  situations  by  other  persons  having  rights  or  interests 
adversely  affected  thereby.  But  it  has  been  held  that  this 
mle  was  adopted  to  secure  justice  and  not  to  work  in- 
jostice;  that  where  the  contract  is  free  from  actual  fraud, 
it  can  not  be  avoided  without  restoring  to  such  person  the 
money  paid  or  value  received  by  the  corporation.  2  Thomp- 
son, Corporations  §§1255-1257,  1260;  Griffith  v.  Blackwater 
Boom,  etc.,  Co.  (1899),  46  W.  Va.  56,  33  S.  E.  125, 128.  In 
speaking  of  this  rule  the  New  York  court  of  appeals  in 
Duncomb  v.  New  York,  etc.,  R.  Co.,  supra,  at  page  199,  said : 
"But  the  rule  was  adopted  to  secure  justice,  not  to  work 
injustice;  to  prevent  a  wrong,  not  to  substitute  one  wrong 
for  another;  and  hence  have  arisen  limitations  upon  its 
operation,  calculated  to  guard  it  against  evil  results  as 
inequitable  as  those  it  was  designed  to  prevent.  Thus,  the 
beneficiary  may  avoid  the  act  of  the  trustee,  but  can  not  do 
80  without  restoring  what  it  has  received.     {York  Co.  v.  Mc 
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Kenzie,  8  B.  Par.  Caa.  42.)     To  cling  to  the  fruits  * 

trustee's  dealing  while  seeking  to  avoid  his  act;  U 

the  benefit  of  his  loan,  and  yet  avoid  and  reverse  ; 

curity,  would  be  grosaly  inequitable  and  unjust.     It 

turn  a  rule  designed  as  a  protection,  into  a  weapon 

lense  and  injustice."    The  language  quoted  was  uf 

the  decision  of  a  case  where  the  president  of  a  railroac 

pany  was  a  preferred  creditor,  but  the  transaction  wai 

jide  and  he  was  secured  for  a  loan  by  a  pledge  of  bond 

There  is  no  claim  of  fraud  or  unfair  dealing,  noi 

denied  that  the  company  received  and  retained  the  u 

Where  such  is  the  case  it  is  not  a  good  defense  c 

4    to  show  that  the  president  of  the  company  fun 

the  money  to  the  company  and  that  the  board 

rectors  took  no  action  relating  thereto.    Whii 

8.  principle  of  voidable  contracts  is  generally  in 
on  behalf  of  the  corporation,  or  a  stoekholde 

think  it  may  be  invoked  by  a  creditor,  but  not  without 
ing  that  the  transaction  complained  of  had  lessene 
ability  of  the  corporation  to  pay  his  claim.  In  thii 
there  is  no  claim  that  the  money  borrowed  was  not  ho 
applied  in  payment  of  the  obligations  of  the  corpoi 
In  deciding  this  question  we  are  not  losing  sit 

9.  the  fact  that,  as  a  general  rule,  the  president 
corporation  has  no  power  to  bind  the  company 

curring  indebtedne^  or  by  his  signature  to  comm 
paper,  unless  the  authority  to  do  so  is  expressly  conj 
by  the  articles  of  incorporation  or  by-laws,  or  by  an 
of  the  board  of  directors.  Elkhart  Hydraulic  Co.  v.  I 
(1908),  170  Ind.  455,  459,  84  N.  E.  812;  LouisvUle,  ei 
Co.  v.  McTay  (1884),  98  lud.  391,  393,  49  Am.  Kep 
National  State  Bank  V.  Vigo  County  Nat.  Bank  {'. 
141  Ind.  352,  355,  40  N.  E.  799,  50  Am.  St.  330;  2  Tl 
son.  Corporations  §§1454,  1455, 1458, 1460,  1465, 1468, 
1478, 1485.  But  it  is  also  true  that  the  authority  of  a 
dent  or  other  officer  of  a  corporation  may  be  conferre 
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er  than  by  express  action  of  the  board  of  directors.  It  may 
be  shown  that  the  president  for  a  long  time  prior  to  the 
transaction  in  question  acted  as  the  chief  executive  officer 
of  the  company ;  that  he  executed  the  notes  and  other  con- 
tracts of  the  company  and  had  general  charge  of  its  busi- 
ness with  the  full  knowledge  and  acquiescence  of  the  direct- 
ors; that  he  had  habitually  been  permitted  to  borrow  money, 
or  that  he  nad  furnished  it,  for  the  company.    Like- 

10.  wise,  if  warranted  by  the  issues  it  may  be  shown  that 
his  acts  had  been  ratified  by  the  board  of  directors, 

or  that  the  company  was  estopped  to  question  the  validity 
of  his  acts  by  having  received  and  used  the  money  in  the 
payment  of  the  debts  of  the  company.  National  State  Bank 
V.  Sanford  Fork,  etc.,  Co.  (1901),  157  Ind.  10,  15,  60  N.  E. 
699;  Elkhart  Hydraulic  Co.  v.  Turner,  supra;  National 
State  Bank  v.  Vigo  County  Nat.  Bank,  supra;  2  Thompson, 
Corporations  §§1257,  1515. 

Claim  No.  25,  is  presented  in  two  paragraphs.    What  we 

have  said  about  the  exceptions  to  claim  No.  24  is  equally 

applicable,  at  least,  to  the  first  paragraph  which  is 

11.  based  on  an  account  for  money  loaned  to  pay  the 
debts  of  the  company.    The  second   paragraph  is 

baaed  on  a  note  given  in  payment  of  the  money  loaned,  but 
as  the  exceptions  are  directed  to  the  whole  claim,  if  they 
are  insufficient  as  to  the  first  paragraph,  it  is  immaterial 
whether  they  constitute  a  good  answer  to  the  second  para- 
graph. 

The  demurrer  in  this  case  is  peculiar  and  for  that  reason 
should  receive  some  consideration.    Appellee  in  the  memo- 
randum accompanying  it  states  that  the  money  ob- 

12.  tained  was  used  in  paying  the  debts  of  the  company ; 
that  the  directors  knew  the  fact,  accepted  the  benefits 

therefrom  and  acquiesced  in  the  action  of  said  officers  in  so 
obtaining  and  using  the  money  for  the  benefit  of  the  com- 
[pany.    "We  know  of  no  authority  which  authorizes  a  de- 
murrer to  supply  facts,  which  to  be  available  should  be  set 
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Up  in  other  and  appropriate  pleadings.  By  an  act 
1911  (Acts  1911  p.  415,  §344  Bums  1914),  the  memorand 
accompanying  a  demurrer  on  the  ground  of  inaufficii 
facts,  ia  required  to  state  "wherein  such  pleading  is  inst 
cient  for  want  of  facts,"  but  it  affords  no  authority 
making  the  demurrer  perform  the  office  of  a  reply  by  setti 
up  affirmative  matter  to  meet  and  avoid  an  answer,  wh 
seems  to  have  been  attempted  in  this  instance.  If  a  re] 
is  contemplated  at  all  in  such  cases  as  this,  which  we  do  i 
hold,  a  demurrer  could  not  be  made  to  serve  the  purpose 
such  pleading. 

The  exceptions  do  not  present  any  valid  objection  to  ■ 
report  of  the  receiver  and  the  court  therefore  did  not  err 
sustaining  the  demurrer  thereto.    Judgment  affirmed. 

KoTt. — Reported  In  lOT  N.  E.  95.  As  to  the  contracts  of  an  > 
cer  with  Ills  corporation,  eee  139  Am.  St  S9a  As  to  tbe  llabl 
of  a.  corporation  on  negotiable  paper  executed  b;  officer  or  agi 
see  21  L.  E.  A.  (N.  S.)  1W6;  26  L.  Ed.  U.  S.  lOM,  1078.  See,  a 
under  (1)  2  Cyc.  esfl;  (2)  2  Cyc-  «»;  (4,  5)  34  Cyc  457;  (6) 
Cyo.  807,  1101;  (7)  10  Cyc.  809;  (8)  10  Cyc.  817;  (9)  10  Cyc.  1 
1105,  1119;  (10)  10  Cyc  912.  913;  (11)  34  Cyc.  457:  (12)  31  ( 
316. 


The  Akron  Milling  Company  v.  Leiteh. 

[No.  8,458.  FUed  December  18,  1914.] 

1.  Apfeai. — SuffUHency  of  OampUtint. — Attignment  of  Error, 
Where  the  sufficiency  of  a  complaint  Is  attacked  tor  the  first  t 
on  appeal,  the  assignment  of  error  must  be  predicated  on  the  o 
plaint  as  an  entirety,  and,  if  any  paragraph  Is  good,  the  ass! 
ment  must  fail;  hence  no  question  Is  presented  by  aasignnic 
questioning  tbe  soffldency  of  each  paragraph  of  a  compU 
BQtarately.    p.  399. 

£.  Pleadino. — Complaint. — Sviflciency. — InUtal  Attack  on  Apjt 
— If  a  complaint  states  facts  sufficient  to  bar  another  action 
the  Biune  cause,  It  1b  sufficient  as  against  an  attack  made  for 
flrat  time  on  appeal,    p.  399. 

J.  Appeal. — Agatgnment  of  Errors.— Waiver. — Brief*. — No  qoesl 
Is  presented  by  assignment  of  error  that  la  not  urged  In  ap 
lant's  brief,    p.  400. 

1.  Appkal. — Bevievi. — Record. — ^The  court  mmst  assume,  as  aga! 
all  clalmm  or  statements  outside  thereof  tliat  the  record  It 
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speaks  the  truth,  and  will  look  to  the  entire  record  to  ascertain 
the  facts,    p.  401. 

5.  AppEiLL. — Record, — Theory  of  Trial. — Invited  Error. — ^Although 
the  record  contains  an  entry  of  the  withdrawal  of  a  certain 
paragraph  of  complaint,  there  can  be  no  reversal  on  the  theory 
that  the  verdict,  being  based  thereon,  was  not  founded  upon  any 
pleading  in  the  case,  where  It  appears  from  the  whole  record  that 
the  defendant  filed  an  answer  to  such  paragraph,  that  the  cause 
was  tried  upon  the  theory  that  such  paragraph  had  never  been 
withdrawn,  and  that  defendant  never  attempted  to  correct  the 
assumption,  if  erroneous,  that  the  same  had  not  been  withdrawn, 
p.  402. 

6L  Masteb  and  Sesvant. — Emplofftnent. — Contract  for  Year. — Im- 
plied  Continuance. — ^Where,  after  the  expiration  of  a  definite 
contract  of  employment  for  one  year,  the  employe  continues  In 
the  service  without  any  new  arrangement  or  contract,  it  is  pre- 
sumed that  the  employment  is  for  another  year  under  the  terms 
ol  the  original  contract,    p.  404. 

7.  liASTEB  ANB  Sebvaivt. — CoiUroct  of  Employment. — Renewal. — 
Discharge. — Grounds. — ^Where  during  the  term  of  a  contract  of 
employment,  the  employer  discovered  acts  of  duplicity  on  the 
part  of  the  employe,  he  was  not  required  to  inform  the  employe 
thereof,  but,  having  permitted  a  continuation  of  employment  after 
the  term,  so  as  to  operate  as  a  renewal  of  the  contract,  the  em- 
ployer could  not  terminate  the  renewal  term  by  discharging  the 
employe  because  of  such  duplicity,  although  the  same  would 
have  Justified  the  employer's  refusal  to  renew  the  contract 
p.  406. 

From  Pulton  Circuit  Court ;  Harry  Bernetha,  Judge. 

Action  by  John  C.  Leiter  against  the  Akron  Milling  Com- 
pany. Prom  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Holman,  Stephenson  &  Bryant.  M.  A.  Baker  and  R.  R. 
Carr,  for  appellant. 
Enoch  Myers  and  C.  C.  Campbell,  for  appellee. 

HoTTEL^  C.  J. — ^Appellee  filed  in  the  court  below  a  com- 
plaint in  three  paragraphs.  The  first  and  third  paragraphs 
are  each  in  the  ordinary  form  of  a  common  count  for  work 
and  labor  done  by  the  appellee  for  api)ellant  at  its  instance 
and  request,  the  first  being  for  services  rendered  between 
August  1,  1909,  and  August  1,  1910,  of  the  alleged  value 
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of  $200;  and  the  third  paragraph  being  for  services  : 
dered  between  April  1,  1909  and  June  30,  1909,  of  the 
leged  value  of  $100.  Each  of  the  paragraphs  is  accon 
nied  with  an  itemized  statement  of  the  services  rendi 
which  is  filed  with  and  made  part  of  the  pleading  to  wl 
it  is  attached.  The  second  paragraph  allied  in  snbstt 
that,  on  June  22,  1909,  appellee  and  appellant  entered 
a  certain  written  agreement  by  which  appellant  emplc 
appellee  to  work  for  it  as  manager  of  its  grain  busines 
Akron,  Indiana,  for  the  term  of  one  year  from  Jtdy 
1909 ;  that  for  such  services  appellant  promised  and  agi 
to  pay  appellee  the  sum  of  $936  for  the  full  period  of  : 
year,  payable  in  weekly  installments;  that  a  copy  of 
agreement  is  filed  with  and  made  part  of  the  paragrapJ 
an  exhibit;  that  pursuant  to  the  contract  and  on  ^d 
appellee  entered  into  said  employment  and  continuec 
work  for  appellant  as  such  manager,  until  Decembei 
1910,  when  appellant,  without  any  cause  whatever, 
charged  appellee  and  refused  to  permit  him  to  continui 
said  employment ;  that  at  the  end  of  the  year  appellee 
appellant  continued  their  relations  under  the  contract; 
appellee  continued  to  give  his  services  thereunder,  and 
pellant  continued  to  receive  and  pay  for  such  services  ui 
the  contract  up  to  the  time  of  discharge ;  that  appellee  ; 
formed  all  the  conditions  of  the  contract,  to  be  by  him  ] 
formed  and  ever  since  has  been  ready,  able  and  wiliinj 
comply  with  the  contract  and,  thereunder,  to  continue  i 
services  to  the  end  of  the  second  year,  namely,  July 
1911 ;  that  by  reason  of  the  premises  appellee  haa  lost 
the  wages  which  he  would  have  derived  from  said  emp 
ment,  from  December  3, 1910,  to  July  19,  1911,  and  has  1 
damaged  in  the  sum  of  $594;  that  appellant  is  a  mil 
corporation  organized  under  the  laws  of  this  State.  Tl 
was  a  general  prayer  for  $1,000. 

Appellant  filed  an  answer  in  four  ijaragraphs  and 
paragraph  of  counterclaim.     The  first,  second  and  foi 
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paragraphs  of  answer  were  addressed  to  the  entire  com- 
plaint, the  first  being  a  general  denial,  the  second  a  plea  of 
payment  and  the  fourth  paragraph  was  an  affirmative  an- 
swer of  considerable  length,  the  general  scope  and  tenor  of 
its  averments  being  to  the  effect  that  appellant  was  induced 
to  employ  appellee  by  reason  of  the  fact  that  it  knew  nothing 
about  mill  machinery  or  the  construction  of  a  mill  and  ap- 
pellee represented  to  it  that  he  was  a  millwright  and  milling 
engineer  of  large  experience  and  competent  to  construct  and 
superintend  a  flouring  mill,  and  that  he  could  and  would 
properly  direct  and  advise  appellant  in  the  matter  of  plan- 
ning the  construction  of  its  mill  at  Akron,  Indiana,  and  in 
the  matter  of  purchasing  and  installing  the  proper  and 
necessary  machinery  therein;  that  at  the  time  of  making 
such  representations  appellee  was  in  the  employ  of  Anson 
Van  Camp,  with  whom  he  had  a  secret  contract  whereby 
he  was  to  be  allowed  a  commission  on  any  sale  of  machinery 
and  equipment  so  sold  to  appellant  which  fact  appellee  con- 
cealed from  appellant ;  that  acting  in  such  dual  relation  the 
appellee  in  order  to  secure  the  benefit  of  such  commission 
contract  induced  appellant  to  enter  into  a  contract  with 
Van  Camp  for  its  said  machinery  and  equipment  and  also 
to  allow  appellee  to  superintend  the  placing  of  said  ma- 
chinery and  pass  on  its  efficiency  and  finally  to  report  to 
appellant  on  the  question  whether  such  machinery  and  in- 
stallation thereof  were  in  all  respects  according  to  contract ; 
that  appellee,  in  order  that  he  might  enhance  his  commis- 
sion on  the  sale  of  such  machinery  allowed  and  permitted 
such  contractor  to  furnish  inferior  machinery  and  equip- 
ment and  permitted  him  to  install  the  same  in  a  cheap  and 
unworkmanlike  manner;  that  appellant  knew  nothing  of 
said  secret  agreement  between  appellee  and  said  Van  Camp 
until  December  3,  1910,  when  it  discharged  appellee. 

The  counterclaim  admitted  the  execution  of  the  contract 
sued  on,  in  the  second  paragraph  of  complaint  and  appel- 
lee's employment  thereunder  until  July  18, 1^0,  and  alleged 
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that  It  complied  with  all  the  terms  and  conditioiw  of  tl 
contract  and  paid  appellee  the  weekly  payments  of  $18  p 
week,  provided  for  therein  up  to  and  including  July  1 
1910,  The  other  averments  of  the  counterclaim  are  su 
stantially  the  same  as  the  answer  of  justification  of  dischar, 
heretofore  set  out,  and  recovery  is  asked  for  damages  f 
appellee's  breach  of  his  contract. 

The  third  paragraph  of  answer  was  addressed  to  appi 
Iee*B  second  paragraph  of  complaint  alone  and  admits  th 
it  entered  into  "the  contract  declared  on"  therein  and  th 
"the  plaintiff  entered  upon  the  service  of  the  defenda 
under  said  contract  and  continued  in  the  employ  of  t: 
defendant  under  said  contract  until  its  expiration,  viz.,  < 
the  19th  day  of  July,  1910.  That  the  defendant  complii 
with  all  of  the  terms  and  conditions  of  said  contract,  ai 
payed  the  plaintiff  weekly  payments  of  $18  per  week  pi 
vided  for  therein  up  to  and  including  19th  day  of  Jul 
1910." 

To  each  of  the  affirmative  paragraphs  of  answer  and 
the  counterclaim  appellee  filed  a  general  denial  A  tri 
by  jury  resulted  in  a  verdict  in  appellee's  favor  for  $527.0 
Appellant  filed  a  motion  for  a  new  trial,  and  upon  appell 
remitting  all  in  excess  of  $391.05  such  motion  was  overrul< 
and  judgment  rendered  for  that  amount. 

The  errors  assigned  and  relied  on  for  reversal  are:  "  (1 
The  first  paragraph  of  complaint  does  not  state  facts  sui 
cient  to  constitute  a  cause  of  action.  (2)  The  second  par 
graph  of  complaint  does  not  state  facts  sufficient  to  co 
stitute  a  cause  of  action.  (3)  The  third  paragraph 
complaint  does  not  state  facts  sufficent  to  constitute  a  can 
of  action.  (4)  The  court  erred  in  sustaining  appellee 
demurrer  to  the  third  paragraph  of  answer  to  the  aecoi 
paragraph  of  complaint,  (5)  The  court  erred  in  ovem 
ing  appellant's  motion  for  a  new  trial." 

It  is  first  insisted  by  appellee  that  appellant,  on  accoa 
of  its  failure  to  comply  with  the  rules  of  the  court,  has  pi 


NOVEMBER  TERM,  1914.  399 

Akron  Milling  Co.  v.  Leiter— 57  Ind.  App.  394. 

sented  no  question  by  its  appeal.  To  avoid  adding  to  the 
length  of  this  opinion  by  a  discussion  of  the  objections  made 
to  appellant's  brief,  and  their  effect  on  the  several  questions 
attempted  to  be  presented  therein,  we  will  go  directly  to 
a  disposition  of  those  questions  which,  to  us,  seem  to  be  pre- 
sented within  the  meaning  of  such  rules  as  heretofore  con- 
strued and  interpreted  by  this  and  the  Supreme  Court. 
Harmon  v.  Pohle  (1914),  55  Ind.  App.  439,  103  N.  B.  1087; 
Oeisendorff  v.  Cobbs  (1911),  47  Ind.  App.  573,  577,  94  N. 
E.  236,  and  cases  cited;  Howard  v.  Adkins  (1906),  167  Ind. 
184,  78  N.  E.  665. 

It  will  be  obseiTcd  from  the  first  three  assigned  errors 
that  appellant  thereby  seeks  to  test  in  this  court  the  suffi- 
ciency of  each  paragraph  of  the  complaint  separately 

1.  for  want  of  facts.    This  could  only  be  done  by  de- 
murrer in  the  trial  court.    "When  the  sufficiency  of 

the  pleading  is  first  questioned  on  appeal"  the  assignment 
of  error  in  the  appellate  tribunal  **must  be  predicated  on 
the  complaint  as  an  entirety,  and  if  any  paragraph  is  good, 
the  assignment  must  fail."  Horace  JP.  Wood  Transfer  Co. 
V.  Shdion  (1913),  180  Ind,  273,  276,  101  N.  E.  718  and 
cases  cited.    We  do  not  understand  from  appellant's 

2.  brief  that  it  in  fact  questions  the  sufficiency  of  either 
the  first  or  third  paragraph,  and  we  have,  in  any 

event,  indicated  enough  of  their  contents  to  show  that  they 
at  least  aver  facts  sufficient  to  bar  another  action  for  the 
same  cause,  which  is  all  that  is  necessary  even  against  a 
proper  attack  first  made  in  this  court.  Horace  F.  Wood 
Transfer  Co,  v.  Shelton,  supra,  276,  and  cases  cited;  Board, 
etc.  V.  State,  ex  rel.  (1913),  179  Ind.  644,  646,  102  N.  E. 
97;  Sanitary  Can  Co,  v.  McKinney  (1913),  52  Ind.  App. 
379,  383,  100  N.  E.  785.  For  all  or  any  of  the  reasons  in- 
dicated none  of  appellant's  first  three  assigned  errors  are 
of  any  avail. 

The  fourth  assigned  error  is  not  urged.    The  only  refer- 
ence in  appellant's  brief  to  this  assigned  error  is  a  statement 
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that  "the  second  paragraph  of  complaint  having 

3.    withdrawn  no  answer  was  required,  as  there  wi 

pleading  to  answer."    It  follows  that  no  qnestii 

presented  by  this  particular  assigned  error.    However,  i 

second  paragraph  of  appellee's  complaint  was  withdr 

a  reversal  of  tha  case  must  follow  for  other  reasons. 

This  brings  us  to  a  consideration  of  the  controlling  i 
tions  in  the  case  presented  by  the  motion  for  new  trial, 
support  of  that  ground  of  its  motion  for  new  trial  w 
challenges  the  snfBciency  of  the  evidence  to  sustain 
verdict  and  the  further  ground  that  the  verdict  is  coni 
to  law,  appellant  says,  and  appellee  in  effect  admits, 
(we  quote  from  appellant's  brief)  "the  jury  nndei 
evidence  could  not  and  evidently  did  not  find  for  the  a; 
lee  on  the  first  or  third  paragraph  of  his  compla 
In  this  connection  appellant  insists  "The  second  parag 
of  complaint  was  withdrawn  by  appellee,  and  ceased  1 
a  pleading  or  claim  in  the  case,  and  the  verdict  is,  there 
not  based  on  any  pleading  in  the  case,  and  the  same  st 
be  set  aside,  and  a  new  trial  should  be  granted  hen 
Appellant  further  insists  "if  said  second  paragrap 
complaint  and  contract  were  in  the  case  that  the 
diet  would  be  contrary  to  law."  The  reason  given 
such  claim  being  in  effect  that  the  contract  on  which 
paragraph  is  based  ^ows  on  its  face  that  it  had  exj 
before  the  alleged  breach;  that  appellee  was  paid  fo 
work  performed  up  to  the  time  of  his  discharge ;  that ' 
was  no  renewal  of  the  original  contract,  but  that  appe 
employment  thereafter,  with  no  new  or  different  am 
ment,  was  necesnarily  "indefinite  as  to  time  and  wi 
the  will  of  either  party  and  did  not  operate  to  con 
such  expired  written  contract  for  another  year," 

Two  questions  are  presented  by  appellant's  contei 
(1)  As  affecting  the  questions  prraented  by  this  aj 
Must  the  second  paragraph  of  complaint  be  treated  as 
drawnT     (2)  Was  the  original  contract  between  app< 
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and  appellee  a  contract  of  employment  for  a  year,  and  was 
it  by  implication  of  law  renewed  for  another  year,  when, 
after  its  expiration,  appellee  continued  in  the  same  employ- 
ment, appellant  accepting  his  services  and  paying  therefor 
according  to  the  terms  of  its  original  contract  with  no 
change  or  new  arrangement  or  new  or  different  contract 
of  employment?  On  the  determination  of  these  questions 
depend  most,  if  not  all,  of  the  other  questions  of  controlling 
influence  presented  by  the  motion  for  new  trial. 

As  affecting  the  first  question  appellee  admits  that  there 
is  in  the  record  an  entry  which  ''shows  that  this  paragraph 
was  withdrawn,"  but  insists  that  such  entry  is  a  mistake; 
that  ''neither  the  court  nor  the  counsel  for  appellee,  nor 
eyen  the  counsel  for  appellant  had  any  knowledge  or  in- 
timation of  any  such   entry."     Appellee   undertakes  to 
account  for  the  entry  as  follows:    "How  this  erroneous 
entry  came  into  the  record,  for  we  will  charge  nothing  but 
honesty  in  the  matter,  we  are  unable  to  say.    But  the  only 
consistent  explanation  is  that  the  trial  court  in  making  up 
his  minutes  instead  of  writing  cross-complaint,  wrote  com- 
plaint; for  upon  examination  of  the  record  we  find  that 
the  appellant  withdrew  its  second  paragraph  of  cross-com- 
plaint on  the  first  day  of  the  following  term,  whereas  (the 
entry  showing  the  withdrawal  of)  this  second  paragraph  of 
complaint  shows  withdrawal  on  the  last  day  of  the  preced- 
ing term.    Evidently,  the  appellant  had  suggested  the  with- 
drawal of  the  second  paragraph  of  cross-complaint  on  such 
last  day  and  the  court  had  made  the  entry  as  of  the  com- 
plaint, and  on  the  first  day  of  the  next  terras  the  appellant 
having  forgotten  the  matter,  had  an  entry  made  of  the 
matter  (of  the  withdrawal  of  the  cross-coraplaint)  again." 
In  view  of  what  follows  in  the  record  it  is  possible 
4.    and  indeed  altogether  probable  that  appellee  is  cor- 
rect in  his  contention  that  the  entry  is  a  mistake, 
and  that  its  presence  can  be  accounted  for  in  the  man- 
VoL.  57—26 


402  APPELLATE  COURT  OP  INDIANA, 

Akron  Milling  Co.  v.  Letter — 57  Ind.  App.  394. 

ner  he  suggests.  This  court,  however,  must  and  will 
5.    assume,  as  against  all  claims  or  statements  outside 

thereof  that  the  record  itself  speaks  the  truth.  The 
court  will,  however,  look  to  the  entire  record  to  ascertain 
the  facts.  The  record  discloses  that  sometime  after  this 
entry  which  shows  the  withdrawal  of  the  second  paragraph 
of  complaint  the  appellant  filed  a  third  paragraph  of  answer 
addressed  to  such  second  paragraph  of  complaint  alone,  and 
a  fourth  paragraph  addressed  to  the  entire  complaint,  and 
a  counterclainL  Not  only  the  record  entry  shows  that  such 
third  pM'agraph  of  answer  was  addressed  to  such  second 
paragraph  of  complaint,  but  the  paragraph  of  answer  itself, 
a  part  of  which  we  have  set  out  above,  shows  that  it  was 
addressed  to  such  paragraph  of  complaint  alone,  and  ad- 
mitted that  appellant  had  entered  into  the  contract  made 
part  of  such  paragraph.  In  its  counterclaim  appellant  also 
admits  that  it  entered  into  the  contract  declared  on  in  the 
second  paragraph  of  complaint.  This  paragraph  of  the 
complaint  was  the  only  paragraph  based  on  the  written 
contract.  In  the  trial  of  the  cause  when  appellee  offered 
in  evidence  the  contract  appellant  made  no  objection  to  the 
admission  of  the  contract  on  the  ground  that  the  paragraph 
of  complaint  based  on  it  had  been  withdrawn,  but  on  the 
contrary,  objected  to  the  admission  of  such  contract  for 
the  following  reasons  only,  viz.,  "that  the  paragraph  of  com- 
plaint— ^the  second  paragraph  of  complaint — declares  upon 
a  contract  and  the  contract  itself  set  out  in  the  paragraph 
of  complaint  discloses  that  the  time  expired  on  19th  day 
of  July,  1910,  and  discloses  that  the  defendant  had  paid 
the  plaintiff  his  compensation  fixed  in  the  contract  accord- 
ing to  the  contract  up  to  and  including  the  expiration  of 
the  contract.  And  also  discloses  that  all  compensation  for 
his  work  and  labor  performed  under  the  contract  had  been 
fully  paid  before  the  commencement  of  this  action.  And 
that  any  labor  performed  after  the  date  of  the  expiration 
of  the  contract  in  July,  1910,  is  and  was  after  its  expiration 
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and  was  indefinite  as  to  terms  and  time  of  employment, 
except  from  week  to  week  for  which  he  received  the  sum 
of  $18  per  week.  That  there  could  be  no  breach  of  the 
contract  that  had  expired.  No  breach  having  occurred  prior 
to  its  expiration." 

The  trial  court  in  stating  the  issues  copied  this  paragraph, 
or  its  substance,  into  one  of  its  instructions.  The  appellant 
tendered  instructions  which  treated  this  paragraph,  and  the 
issues  tendered  by  it,  as  still  being  before  the  court.  Every 
step  taken  in  the  proceedings  in  the  trial  court  after  said 
entry  of  withdrawal  shows  that  all  the  parties  and  the  court 
at  aU  times  treated  such  paragraph  and  the  issues  it  ten- 
dered as  being  before  the  court.  Indeed,  the  proceedings 
iR  this  court  up  to  the  time  of  the  filing  of  appellant's  brief 
indicate  that  appellant  regarded  and  treated  such  para- 
graph as  though  it  had  never  been  withdrawn.  By  its  second 
assignment  of  error  it  challenges  its  sufficiency,  and  by  its 
fourth  assignment  of  error  it  challenges  the  ruling  of  the 
trial  court  in  sustaining  appellee's  demurrer  to  said  answer 
addressed  to  such  paragraph,  such  answer  having  been  filed 
six  months  after  such  entry  of  withdrawal.  It  is  manifest 
from  the  record  when  considered  in  its  entirety  that  this 
ease  was  tried  in  the  court  below  on  the  theory,  entertained 
both  by  the  court,  and  by  all  the  parties,  that  the  second 
paragraph  of  the  complaint  had  never  been  withdrawn. 
Appellant  at  no  stage  of  the  proceedings  below  made  any 
attempt  to  correct  the  court,  if  it  were  wrong,  in  such  theory, 
hut  on  the  contrary,  both  by  its  pleadings  and  instructions 
invited  the  error,  and  it  will  not  now  be  permitted  to  take 
advantage  of  an  error,  if  error  it  was,  which  it  thus  invited. 
As  applicable  to  the  question  under  consideration  the  Su- 
preme Court  in  the  case  of  City  of  Warsaw  v.  Dunlap 
(1887),  112  Ind.  576,  579,  11  N.  E.  623,  14  N.  E.  568,  said: 
"The  case  was,  however,  trj^d  upon  the  theory  that  there 
was  an  answer  of  general  denial,  and  the  court  so  instructed 
the  jury.    It  is,  therefore,  too  late  for  the  appellee  to  insist 
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that  there  was  no  answer  to  his  complaint.  If  he  desired 
to  make  such  a  question  he  should  have  moved  in  the  trial 
court  for  judgment  on  the  pleadings,  or  in  some  other  appro- 
priate method  have  presented  the  question  to  the  trial 
court."  See,  also,  Farmers  Loan,  etc.,  Co.  v.  Canada,  etc, 
Co.  (1891),  127  Ind.  250,  254;  26  N.  E.  784,  11  L.  R.  A. 
740;  Emerson  v.  Opp  (1894),  9  Ind.  App.  581,  34  N.  E. 
840,  37  N.  E.  24;  Parscouta  v.  8taie,  ex  rel.  (1905),  165 
Ind.  484,  485,  75  N.  E.  970. 

That  part  of  the  written  contract  filed  as  an  exhibit  with 
this  second  paragraph,  and  which  affects  the  second  ques- 
tion presented  by  appellant's  contention  before  indicated, 
is  as  follows: 

"That  for  and  in  consideration  of  the  payment  by 
the  party  of  the  first  part  to  the  party  of  tie  second 
part  the  sum  of  $936  in  weekly  payments  of  $18  each, 
payable  each  Saturday,  the  party  of  the  second  part 
hereby  agrees  to  enter  the  employment  of  the  said  party 
of  the  first  part  as  manager  of  its  flour  and  grain  busi- 
ness,  for  a^d  during  a  term  and  period  of  one  year 
from  and  after  the  19th  day  of  July,  1909.  Second, 
The  duties  of  said  party  of  the  second  part  shall  be  the 
buying  and  selling  of  grain,  the  manufacture  and  sale 
of  flour  and  flour  products,  the  buying  and  selling  of 
seeds  and  the  general  supervision  and  management  of 
the  flour  and  grain  business  of  said  party  of  the  first 
part.  Third.  Said  party  of  the  second  part  shall  at 
all  times  be  under  the  instruction  and  supervision  of 
the  board  of  directors  and  president  of  the  party  of  the 
first  part  and  shall  at  aU  times  work  for  the  interest 
of  the  party  of  the  first  part.*' 

As  affecting  the  question  now  under  consideration,  appel- 
lee contends  in  effect  that  this  contract  of  employment  was 
for  a  definite  period  of  one  year  at  a  fixed  yearly 
6.    compensation  and  that,  "where  one  enters  into  the 
services  of  another  for  a  period  of  one  year,  and 
continues  in  the  employment^  after  the  expiration  of  that 
period,  without  any  new  contract,  the  presumption  is  that 
the  employment  is  continued  for  another  year  on  the  terms 
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of  the  original  contract ;  and  this  presumption  must  prevail, 
unless  there  be  a  new  agreement  shown,  or  at  least  facts 
which  are  sufficient  to  rebut  the  legal  presumption,  and 
show  that  a  different  hiring  was  in  fact  intended  by  the 
parties."  Appellee's  contention  is  supported  by  the  deci- 
sions of  numerous  courts  of  other  jurisdictions.  Adams 
V.  Fiizpairick  (1891),  125  N.  Y.  124,  128,  26  N.  E.  143; 
Sines  v.  Superintendents,  etc.  (1885),  58  Mich.  503,  507, 
25  N.  W.  485;  Bunion  v.  Derly  Desk  Co.  (1904),  186  Mass. 
35,  71  N.  E.  91;  Kelly  v.  Carthage  Wheel  Co.  (1900),  62 
Ohio  St.  598,  612,  57  N.  E.  984;  Hodge  v.  Newton  (1888), 
14  Daly  (N.  Y.)  372,  373 ;  Home  Fire  Ins.  Co.  v.  Barler 
(1903),  67  Neb.  644,  93  N.  W.  1024,  60  L.  R.  A.  927,  108 
Am.  St.  716;  Herman  v.  Little  field  (1895),  109  CaL  430, 
432,  42  Pac.  443;  Dickinson  v.  Norwegian  Plow  Co.  (1898), 
101  Wia  157,  76  N.  W.  1108;  1  Labatt,  Master  and  Servant 
§§230-238;  26  Cyc.  976,  and  authorities  cited;  20  Am.  and 
Eng.  Ency.  LaW  (2d  ed.)  16,  and  authorities  cited.  In  our 
examination  of  the  question  involved  we  have  been  unable 
to  jfind  any  case,  decided  by  either  of  the  courts  of  appeal 
of  this  State,  in  which  was  presented,  or  decided,  the  exact 
question  here  presented.  However,  the  courts  of  this  State 
have  recognized  the  rule  to  be  as  contended  for  by  appellee 
when  a  contract  between  landlord  and  tenant  was  involved, 
that  is  to  say,  this  court  and  the  Supreme  Court  have  held 
that:  **If  a  tenant  for  a  year  or  for  a  number  of  years 
holds  over  after  the  expiration  of  his  term  by  efflux  of 
time,  the  landlord,  at  his  option  and  against  the  will  or 
intention  of  the  tenant,  may  hold  the  latter  liable  as  a 
tenant  for  another  year."  Allem^n  v.  Vink'  (1902),  28  Ind. 
App.  142,  146,  62  N.  E.  461,  and  authorities  cited.  These 
decisions  are  doubtless  influenced  by  §8054  Bums  1914, 
§5208  B.  &  1881,  but  many  of  the  cases  above  cited  apply 
the  rule  to  contracts  of  the  kind  now  under  consideration, 
and  in  so  doing,  expressly  recognize  the  analogy  between 
such,  contracts  and  contracts  of  yearly  leases.    In  the  case 
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of  Adams  v.  Fitzpairick,  supra,  128,  the  court  quotes  with 
approval  from  Reeves,  Domestic  Belatioius  (4th  ecL)  431 
as  follows:  ^' Where  one  serves  another  under  a  contract 
for  a  year's  service,  and  holds  over  continuing  in  the  same 
service  after  the  expiration  of  the  year,  there  is  a  pre- 
sumption, analogous  to  the  presumption  in  the  case  of  yearly 
leases,  that  the  parties  assent  to  the  continuance  through 
another  year  of  the  contract  of  service."  See  also  cases 
there  cited.  In  Herman  v.  Littlefield,  supra,  432,  the  court 
said:  ''It  is  contended  that  the  court  committed  an  error 
in  admitting  the  original  written  contract  in  evidence.  We 
think  there  is  no  weight  in  the  contention.  The  writing 
was  clearly  admissible,  as  showing  the  terms  of  the  contract 
under  which  plaintiff  performed  the  labor.  It  is  elemen- 
tary that  when  a  person  performing  labor  at  an  agreed 
price  and  for  a  stated  time  continues  in  the  same  employ- 
ment after  the  expiration  of  the  term,  without  a  new  agree- 
ment, it  is  presumed  by  the  law,  in  the  absence  of  anything 
to  the  contrary,  that  the  terms  of  the  original  contract  are 
continued."  It  will  be  observed  that  in  the  contract  under 
consideration,  both  the  time  of  employment  is  fixed  as  one 
year,  and  the  compensation  is  yearly,  so  that  the  case  is 
brought  clearly  within  all  the  cases  cited. 

The  motion  for  new  trial  contains  several  grounds  at- 
tempting to  present  objections  to  the  admission  and  exclu- 
sion of  evidence.    Some  of  the  objections  are  not 
7.    presented  by  the  brief,  or  where  presented  are  not 
properly  saved  and  presented  by  the  record,  or  relate 
to  questions  presented  by  the  first  and  third  paragraphs  of 
complaint  and  hence,  under  appellant's  admission  that  the 
verdict  rests  on  the  second  paragraph  of  complaint  could 
have  no  controlling  influence  on  the  verdict.    All  questions 
relating  to  the  admission  or  exclusion  of  evidence  which  are 
presented  by  the  record  and  briefs  of  appellant  and  which 
could  have  had  any  controlling  influence  on  the  verdict  have 
been  disposed  of  in  our  discussion  of  the  controlling  ques- 
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tions  in  the  case.  By  that  discussion  we  also  disposed  of 
all  objections  of  appellant  relating  to  the  giving  or  refusing 
to  give  instructions,  which  could  have  had  any  influence 
on  the  verdict  harmful  to  appellant,  except  possibly  the 
objections  to  instruction  No.  7,  applicable  to  appellant's 
fourth  paragraph  of  answer.  The  part  of  this  instruction 
objected  to  is  as  follows:  ''If  you  further  find  that  during 
the  first  year  that  plaintiff  was  so  employed  by  the  defend- 
ant, defendant  learned  that  the  plaintiff  had  been,  during 
the  first  year  of  the  said  employment,  in  some  degree  or  in 
some  particular  negligent  in  the  performance  of  his  duty; 
or  if  you  further  find  that  defendant  during  the  first  year 
of  said  employment  learned  of  the  facts  respecting  plain- 
tiff's conduct,  deemed  by  it  inconsistent  with  his  duties, 
as  such  employe,  but  concealed  its  knowledge  of  such  facts 
from  the  plaintiff  and  permitted  him  to  continue  in  its 
employment  upon  the  same  terms  as  contained  in  his  original 
contract  without  any  new  agreement  respecting  such  em- 
ployment and  services  and  defendant  continued  to  pay  plain- 
tiff the  same  compensation  which  he  had  received  under  the 
original  contract  and  at  the  same  interval  of  time,  then  I 
instruct  you  that  the  existence  of  such  facts  occurring  and 
known  to  defendant  during  the  first  year  of  plaintiff's 
services  would  not  be  sufficient  justification  for  such  defend- 
ant discharging  the  plaintiff  during  the  second  year  of  such 
employment." 

Appellant's  objection  to  such  instruction  is  in  effect  that 
it  invaded  the  province  of  the  jury.  It  is  also  argued  that 
it  was  the  duty  of  appellee  to  frankly  inform  appellant  of 
the  things  done  by  him  that  were  inconsistent  with  the  faith- 
ful discharge  of  his  duties  to  his  employer  and  appellant 
had  a  right  to  refrain  from  informing  appellee  of  its  dis- 
covery of  the  facts  concerning  his  duplicity  with  them  until 
such  time  as  they  should  be  fully  convinced  by  authentic 
proof  concerning  the  same,  whether  this  was  acquired  before 
or  after  the  expiration  of  said  contract.    There  is  no  doubt 
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but  that  appellant  had  the  right  to  refrain  from  telling  ap- 
pellee of  his  supposed  duplicity  until  such  time  as  it  saw 
fit,  whether  before  or  after  the  expiration  of  the  original 
contract,  but  whether  knowledge  of  such  duplicity,  either 
supposed  or  real,  acquired  before  the  expiration  of  the  old 
contract,  would  be  a  sufficient  excuse,  under  the  law,  for  a 
discharge  of  appellee  from  the  employment  under  the  new 
contract  which  the  law  implied,  is  a  very  different  question. 
Such  information  or  knowledge  would  have  furnished  a  very 
good  excuse  for  refusal  to  renew  the  contract,  but  we  think 
.  it  is  entirely  insufficient  to  justify  a  discharge  after  the 
renewal.  The  instruction  was  we  think,  in  the  respect  for 
which  it  is  criticised,  as  favorable  to  appellant  as  the  law 
would  permit 

It  is  claimed  by  appellant  that  the  amount  of  the  recovery 
is  too  large,  but  as  this  claim  is  based  on  appellant's  con- 
tention that  the  second  paragraph  of  complaint  was  with- 
drawn, it  is  not  necessary  that  we  give  it  any  further  con- 
sideration. 

Judgment  affirmed. 


Note. — Reported  in  107  N.  E.  dO.  As  to  right  of  servant  to 
cover  from  master  for  wrongful  discharge,  see  43  Am.  Dea  206 ;  58 
Am.  Rep.  828;  61  Am.  St  616.  See,  also,  under  (1)  2  Cyc.  989; 
(2)  31  Cyc.  82;  (3)  2  Cyc.  1014;  3  Cyc.  388;  (4)  3  Cya  271;  (5)  3 
Cyc.  243,  244;  (6)  26  Cyc.  976;  (7)  26  Cyc.  994. 


Illinois  Surety  Company  et  al.  v.  Huber  et  al., 

Trustees. 

[No.  8,471.  Filed  December  22, 1914.] 

1.  Pbincipal  and  SuiffiTT. — Action  Against  Surety. — Complaint. — 
Sufficiency. — ^A  complaint  to  recover  against  a  contractor  and  tbe 
surety  on  his  bond,  averring  generally  that  plaintiffs  performed 
all  the  conditions  of  the  contract  and  bond  on  their  part  to  be 
performed,  is  not  rendered  insufficient  on  the  theory  that  spedfie 
averments  as  to  the  time  of  the  default  and  the  service  of  notice 
on  the  surety  show  that  plaintiffs  did  not  comply  with  a  provision 
in  the  bond  for  written  notice,  to  the  surety  of  any  default  which, 
may  involve  a  claim  or  loss,  etc.,  within  twenty-four  hours  after 
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learning  of  the  occurrence  of  such  default,  where  it  is  not  ap- 
parent from  such  allegations  that  plaintiffs  knew  or  should  have 
known  of  the  default  prior  to  the  day  on  which  the  surety  was 
notified.    pp.410,41L 

2.  pLEADiiiro. — Complaint, — Determination  of  Bufflciency, — EwhiWs. 
— Copies  of  a  contract  and  bond  sued  on  and  made  a  part  of  the 
complaint,  are  to  be  considered  in  connection  with  all  its  material 
arerments  In  determining  its  sufficiency  to  state  a  cause  of 
action,    p.  41L 

3.  Princifal  and  Sukety. — LiahUitv  of  Burety. — Notice  of  De- 
faults— Where  a  bond  provides  for  notice  to  the  surety  at  a  fixed 
time  of  the  principal's  default,  a  failure  to  give  such  notice  will 
release  the  surety,    p.  411. 

4.  Princifai.  and  Subety. — Action  Against  Surety. — Evidence. — 
Sufficiency. — Notice. — In  an  action  against  a  contractor  and  the 
surety  on  his  bond,  which  contained  a  provision  requiring  plain- 
tiffs to  notify  the  surety  in  writing  of  any  default  which  might 
involve  a  claim  or  loss,  etc.,  within  twenty-four  hours  after 
learning  of  same,  a  verdict  against  the  surety  was  sufficiently 
sustained  by  evidence  showing  a  default  resulting  in  loss  and 
that  notice  was  given  to  the  surety,  even  though  such  notice  was 
not  given  within  the  stipulated  time,  where  it  further  appeared 
that  no  additional  burden  was  placed  on  the  surety  by  reason  of 
the  delay  in  giving  such  notice,    pp.  412, 413. 

5.  Pbincipal  and  Surety. — Liability  of  Surety, — Notice  of  Default. 
— ^While  the  surety  on  a  bond  has  the  right  to  insist  that  a  cove- 
nant in  the  bond  for  notice  of  default  shall  be  strictly  carried 
out  where  failure  to  do  so  would  result  in  loss  to  it,  a  technical 
variance  between  the  notice  given  and  that  pnovided  for  will 
not  release  the  surety,  where  that  given  is  equally  as  effective 
in  protecting  the  surety  from  loss.    p.  413. 

6L  Principal  and  Surety. — Liability  of  Surety. — Excessive  Dam^ 
ayes. — ^Where  the  surety  on  a  contractor's  bond  was  given  an 
opportunity  to  complete  the  contract,  but  failed  to  do  so,  it  can 
not  complain  of  the  cost  of  completing  the  contract,  in  the  ab- 
sence of  a  showing  that  such  cost  was  excessive  and  that  the 
provisions  of  the  agreement  with  reference  to  the  completion  of 
the  work  in  case  of  default  had  not  been  adhered  to,  to  the 
injury  of  the  surety,    p.  413. 

From  Marion  Circuit  Court  (18,010) ;  Charles  Bemster, 
Judge. 

Action  by  William  D.  Huber  and  others,  as  Trustees  of 
the  United  Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, against  the  Illinois  Surety  Company  and  another.    From 
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a  judgment  for  plaintiffs,  the  defendant  named  appeals. 
Affirmed. 

Charles  B.  Clarke  and  Walter  C.  Clarke,  for  appellant. 
T.  J.  Moll  and  J.  0.  Carson,  for  appellees. 

Ibach,  J. — On  December  4,  1908,  appellees  entered  into 
a  contract  with  one  Franklin  in  which  he  was  to  furnish 
aU  the  materials  and  perform  all  the  labor  for  the  elec- 
tric wire  i^stem  in  a  building  being  erected  by  them,  for 
the  stipulated  sum  of  $1,976.  To  insure  the  faithful  per- 
formance of  his  contract,  he,  together  with  the  Illinois  Sure- 
ty Company,  gave  his  bond  to  appellees  to  indemnify  them 
against  loss  in  the  event  of  a  breach  of  such  contract.  The 
contractor  Franklin  failed  fully  to  perform  his  contract, 
and  appellees  completed  the  part  left  undone  by  him.  This 
action  was  then  brought  to  recover  damages  for  the  con- 
tractor's default  and  for  $300  liquidated  damages  provided 
for  in  the  building  contract.  Defendant  Franklin  was  de- 
faulted. The  cause  was  tried  by  the  court  and  resulted  in 
a  judgment  for  appellees  for  $391.64.  Appellant  Illinois 
Surety  Company  alone  apx)eals,  and  contends  that  the  cause 
should  be  reversed  because  the  trial  court  erred  in  overrul- 
ing its  separate  demurrers  to  the  complaint  and  in  over- 
ruling its  separate  motion  for  a  new  triaL 

It  is  first  claimed  that  although  plaintifib  have  averred 

generally  that  they  complied  with  all  the  conditions  of  the 

contract  and  bond  on  their  part  required  to  mako  the 

1.  bond  effective,  yet  by  the  specific  averments  of  the 
complaint  it  is  made  to  appear  that  they  did  not 
comply  with  a  certain  section  of  the  bond  which  by  its  terms 
constituted  a  condition  precedent  to  the  liability  of  appel- 
lant and  which  provided  that  the  surety  shall  be  notified  in 
writing  of  any  act,  omission  or  default  on  the  part  of  the 
principal,  etc.,  which  may  involve  a  claim  or  loss  for  which 
the  said  surety  is  or  may  be  responsible  thereunder,  within 
twenty-four  hours  after  the  occurrence  of  such  act,  omission 
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or  default  shall  have  come  to  the  knowledge  of  the  owner 
or  his,  its  or  their  agents.    Copies  of  the  contract 
2.    and  bond  are  made  parts  of  the  complaint,  and  these 
must  be  considered  in  connection  with  all  its  material 
averments  in  construing  its  sufficiency  to  state  a  cause 
1.    of  action.    The  specific  averments  of  the  complaint 
which  it  is  claimed  show  a  failure  of  the  performance 
of  such  condition  precedent  are  substantially  as  follows: 
Franklin  began  work  under  the  contract  but  wholly  failed 
and  refused  to  complete  it,  he  stopped  work  before  it  was 
half  done,  and  practically  abandoned  it  and  refused  and 
failed  to  proceed  although  requested  to  do  so.    That  he  did 
not  finish  the  work  before  January  20,  1909,  but  defaulted 
for  more  than  15  days  for  which  appellees  are  entitled  to 
$300.    That  on  January  27,  1909,  the  architects  certified  in 
writing  to  appellees  that  Franklin  had  failed  in  the  per- 
formance of  said  work  and  had  neglected  and  refused  to 
complete  the  same  and  in  their  opinion  such  neglect  and 
failure  were  sufficient  grounds  for  terminating  his  employ- 
ment and  contract  and  finishing  the  work  by  appellees,  and 
a  written  notice  was  served  upon  the  contractor  that  unless 
he  proceeded  within  three  days  thereafter  to  finish  and  com- 
plete this  work,  appellees  would  do  so.     On  the  same  day, 
and  within  twenty -four  hours  from  the  time  it  was  discov- 
ered and  determined  that  Franklin  would  not  preceed  with 
said  work,  these  appellees  notified  the  Illinois  Surety  Com- 
pany of  such  default,  etc.    It  will  be  conceded  that 
3.    where  a  bond  provides  for  notice  of  the  principal's 
default  to  be  given  the  surety  at  a  fixed  time  a  failure 
to  give  such  notice  will  release  the  surety,  but  this 
1.    notice  which  it  is  insisted  here  was  not  promptly 
served  upon  the  surety  is  by  the  terms  of  the  bond 
conditioned  upon  knowledge  upon  the  part  of  the  owner,  his 
agents  or  representatives,  of  any  default  on  the  part  of  the 
contractor,  and  then  within  twenty-four  hours  after  such 
knowledge  on  the  part  of  appellees,  they  must  notify  appel- 
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lant.  There  is  nothing  appearing  in  the  pleading  from 
which  it  might  properly  be  said  that  the  owners  or  any  of 
their  representatives  at  any  time  prior  to  January  27,  knew 
or  should  have  known  that  the  contractor  had  defaulted  on 
his  contract  to  such  a  degree  as  to  be  likely  to  involve  any 
claim  or  loss  for  which  the  surety  would  be  responsible.  The 
bond  itself  provided  for  the  conditions  which  made  it  neces- 
sary to  furnish  a  notice  of  any  kind  to  appellant,  and  as 
to  such  agreements  we  believe  that  the  complaint  avers  full 
performance  by  appellees,  and  the  pleading  is  not  subject 
to  the  objection  urged  against  it. 

The  only  ground  of  the  motion  for  new  trial  which  is 
argued  is  that  the  judgment  is  not  sustained  by  sufiScient 

evidence,  and  is  contrary  to  law.    What  has  been 
4.    said  concerning  the  sufficiency  of  the  complaint  will 

also  apply  to  the  sufficiency  of  the  evidence.  Without 
discussing  the  evidence  at  length,  it  is  enough  to  say  that 
there  is  evidence  showing  that  the  contract  provided  that 
the  work  to  be  done  by  the  contractor  Franklin  was  to  be 
completed  January  20,  1909,  and  for  each  day  of  default 
thereafter  appellees  were  to  recover  as  liquidated  damages 
the  sum  of  $20.  The  evidence  discloses  that  both  the  archi- 
tect and  members  of  the  building  committee  were  about  the 
building  on  the  day  the  work  was  to  be  completed,  but 
Franklin  was  not  there,  and  the  work  he  was  to  do  had 
not  been  finished.  This  is  some  evidence  that  the  contract- 
or's  default  was  known  to  the  owner  on  that  date.  There- 
fore it  must  be  held  that  on  January  20, 1909,  appellees  had 
notice  that  the  contractor  had  defaulted  to  such  an  extent 
that  such  default  might  involve  a  claim  or  loss  to  appellant 
surety,  and  yet  no  notice  was  served  upon  it  until  seven 
days  later.  This  failure  was  a  breach  of  the  covenants 
contained  in  the  agreement  between  the  parties  and  the  fail- 
ure to  serve  the  required  notice  within  twenty-four  hours 
after  the  default  of  the  contractor  became  known  to  appellees 
would  prevent  a  recovery  if  the  default  was  of  such  char- 
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aeter  as  that  it  might  involve  a  claim  or  loss  for  which  said 
surety  was  or  might  be  liable. 

The  requirement  of  such  a  notice  as  is  provided  for  here 

is  for  the  protection  and  benefit  of  the  surety  and  as  we 

have  said,  it  had  the  right  to  insist  that  the  covenant 

5.  in  the  bond  with  respect  to  notice  be  strictly  carried 
out,  where  failure  to  do  so  might  result  in  a  loss 

to  it.  The  supreme  court  of  Washington  in  considering  a 
similar  question  used  this  language,  ''yet  when  the  notice 
serves  its  purpose  as  well  when  given  after  the  prescribed 
time  as  it  does  before — ^that  is,  when  it  is  equally  as  effect- 
ive in  protecting  the  surety  from  loss — ^it  is  inequitable, 
and  a  manifest  abuse  of  the  purposes  of  this  provision  of 
the  bond,  to  hold  that  the  mere  technical  variance  shall  re- 
lieve the  obligor  entirely;  the  surety,  being  a  compensated 
surety,  can  insist  only  on  those  forfeiture  clauses  of  its  con- 
tract the  falure  to  comply  with  which  probably  inflicts  upon 
it  a  loss.'*  Hefferman  v.  United  States  Fidelity ,  etc.,  Co. 
(1905),  37  Wash.  477,  481. 

There  is  no  claim  here  for  liquidated  damages  on  account 

of  the  delay  occasioned  by  the  contractor  subsequent  to 

January  20,  1909,  so  that  a  failure  by  appellees  to 

4.    give  the  required  notice  until  January  27,  could  not 

in  any  manner  affect  appellant  with  reference  to  the 

contractor's  default  prior  to  January  20,   and  of 

6.  which  it  does  not  appear  that  appellee  had  notice 
until  that  date.    And  it  fully  appears  that  nothing 

beyond  the  actual  cost  of  the  completion  of  the  work  left 
undone  by  the  contractor,  was  charged  against  appellant,  so 
that  it  seems  from  all  the  facts  in  the  ease  that  the  service 
of  the  notice  on  January  27,  rather  than  January  20,  accom- 
plished the  same  purpose  and  no  additional  burden  was 
added  to  appellant  by  reason  of  the  delay  in  serving  the  de- 
fault notice.  The  damages  are  not  excessive.  The  amount  al- 
lowed was  fully  warranted  by  the  evidence.  An  opportuni- 
ty was  offered  appellant  surety  company  to  complete  the  con- 
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tract,  which  was  not  exercised,  and  it  will  not  now  be  heard 
to  complain  of  the  cost  required  to  complete  the  same,  unless 
it  appears  that  the  amount  thereof  charged  against  appellant 
is  excessive,  and  that  the  provisions  of  the  agreement  with 
reference  to  the  completion  of  the  work  in  case  of  the  con- 
tractor's default  had  not  been  adhered  to  and  appellant  sus- 
tained injury  by  reason  thereof.  1  Se&gwick,  Damages 
(8th  ed.)  §201,  et  seq.;  Louisville,  etc.,  R.  Co.  y.  Falvey 
(1886),  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908.  The  evi- 
dence  does  not  show  such  condition.    Judgment  affirmed. 

Note.  Reported  In  107  N.  E.  298.  As  to  creditor's  duty  to  a 
surety,  see  115  Am.  St.  85.  See,  also,  under  (1)  32  Gyc.  127;  (2) 
31  Cyc.  560;  (3,  5)  32  Cyc.  176;  (4)  32  Cyc.  176,  138. 


Henderson  et  al.  v.  Country  Publishing 

Company  et  al. 

[Na  8,742.   FUed  December  22,  1914.] 

1.  Appeal. — Assignment  of  Errors. — Waiver, — Briefs. — ^AHeged  er- 
rors In  the  conclusions  of  law  stated  by  the  trial  court,  and  In 
overruling  the  motion  for  new  trial,  are  waived  by  failure  to 
set  out  the  finding  of  facts  and  the  motion  for  new  trials  or  tbe 
substance  of  either,  in  appellants  briefs,    p.  415. 

2.  Appeal. — Record. — Duty  to  Show  Error. — It  is  the  duty  of  ap- 
pellant to  point  out  error,  and  the  court  will  not  search  the 
record  to  reverse,    p.  415. 

Prom  Johnson  Circuit  Court ;  Wm.  E.  Deupree,  Judge. 

Action  between  John  W.  Henderson  and  others  and  the 
Country  Publishing  Company  and  another.  From  a  judg- 
ment for  the  latter,  the  former  appeal.    Affirmed. 

R.  If.  Miller,  H.  C.  Barnett  and  0.  8.  Bameit,  for  appel- 
lants. 

Spencer  &  Spencer,  Branigan  &  Williams  and  L.  Eri 
Slack,  for  appellees. 
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Laiby,  J. — The  errors  assigned  on  this  appeal  are  that 
the  trial  court  erred  in  its  conclusions  of  law  upon  the  special 
finding  of  facts  and  in  overruling  appellants'  motion  for  a 
new  trial. 

The  briefs  present  no  question  for  review.    Appellants 

have  failed  to  set  out  in  their  brief  the  special  finding  of 

facts,  and  the  substance  thereof  is  not  stated  in  such 

1.  a  manner  as  would  enable  this  court,  without  refer- 
ence to  the  transcript,  to  pass  upon  the  the  correct- 
ness of  the  conclusions  of  law  based  thereon.  Under  the 
rules  of  this  court  and  numerous  decisions  the  error,  if  any, 
is  waived.  Town  of  Jctsper  v.  Cassidy  (1913),  53  Ind.  App. 
678,  102  N.  B.  278.  The  brief  of  appellants  does  not  con- 
tain a  copy  of  their  motion  for  a  new  trial,  or  state  the 
substance  thereof,  and  no  error  predicated  on  the  ruling  on 

such  motion  is  presented  for  review.    Chaney  v.  MuU 

2.  lis  (1913),  54  Ind.  App.  233,  102  N.  E.  872.    It  is 
the  duty  of  appellant  to  point  out  error  and  the  court 

will  not  search  the  record  to  reverse. 
The  judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  107  N.  B.  295.  See,  also,  under  (1)  2  Cyc. 
1014 ;  (2)  3  Cyc.  275. 


EVANSVILLE  AND  EASTERN  ELECTRIC  RAILWAY 

ET  AL.  V.  Vanada  et  al. 

[Na  8,687.    Filed  October  8,  1014.    Rehearing  denied  December 

22,  1914.] 

Carktkrb. — Fares. — Payment  6y  Transfer  of  Property, — Contracts. — 
Validity.— Under '^3540  Burns  1914,  Acts  1911  p.  545,  making  it 
unlawful  for  any  carrier  to  charge  for  transportation  any  other 
and  diflterent  rate  or  rates  than  that  fixed  in  the  schedules  and 
tariffs  required  to  be  filed,  etc.,  and  §5544  Bums  1914,  Acts  1907 
p.  454,  defining  and  prohibiting  unjust  discrimination  by  rail- 
roads In  the  matter  of  charges  for  services,  etc.,  a  contract  to 
furnish  transportation  in  consideration  of  a  transfer  of  land  for 
a  right  of  way  is  illegal  and  the  refusal  of  the  company  to  per- 
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form  can  not  be  enjoined,  since  the  statute  contemplatee  that  the 
purchase  of  transportation  shall  be  only  for  cash  in  accordance 
with  the  public  tariffs. 

From  Posey  Circuit  Court ;  Herdis  F.  Clements,  Judge. 

Action  by  Qeorge  Vanada  and  others  against  the  Evans- 
ville  and  Eastern  Electric  Railway  and  others.  From  a 
judgment  for  plaintiffs,  the  defendants  appeaL    Reversed* 

Albert  W.  Funkhouser  and  Arthur  F.  Funkhouser,  for 
appellants. 
Thomas  W.  Lindsey  and  Charles  P.  Bock,  for  appellees. 

Ibach,  P.  J. — This  was  a  suit  by  appellees  against  appel- 
lants, railroad  corporations,  to  restrain  them  from  refusing 
to  carry  them  on  their  several  lines  of  railroad  between  the 
city  of  Rockport  and  the  city  of  Evansville,  and  from  de- 
manding fare  from  them  and  from  refusing  to  issue  passes 
to  them  on  January  1,  1910,  and  from  moving  a  passenger 
depot  located  near  the  home  of  appellees,  and  from  refusing 
to  discharge  passengers  thereat  and  from  removing  their 
railroad  from  appellees'  lands,  and  to  compel  appellant 
Evansville  and  Eastern  Electric  Railway  to  place  on  record 
a  deed  which  had  been  given  it  convejring  a  right  of  way 
over  appellees'  lands.  A  separate  demurrer  for  want  of 
facts  was  directed  to  tbe  complaint  by  each  appellant,  and 
overruled.  The  issues  were  joined  by  the  filing  of  an- 
swers in  general  denial.  The  cause  was  tried  by  the  court, 
and  a  special  finding  of  facts  made  with  conclusions  of  law 
thereon.  Judgment  was  for  appellees  upon  the  conclusions 
of  law  that  they  were  entitled  to  free  transportation  on  the 
lines  of  the  railroads  extending  from  the  city  of  Rockport  to 
the  city  of  Evansville,  owned  by  the  Evansville  and  Eastern 
Electric  Railway,  and  Evansville  Terminal  Railway,  and 
operated  by  the  Evansville  Railways  Company,  so  long  as 
appellee  George  H.  Vanada  owns  the  real  estate  described  in 
the  complaint,  and  so  long  as  the  other  appellees  own  and 
reside  on  said  real  estate,  etc. 
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A  nmnber  of  errors  are  assigned  for  reversal,  but  in  view 
of  the  facts  as  found  by  the  trial  court  and  the  conclusions 
of  law  stated  thereon,  and  the  argument  of  counsel  for  all 
parties  to  the  appeal,  we  are  satisfied  that  the  determination 
of  the  first  error  assigned,  the  overruling  of  the  demurrer 
of  each  appellant  to  the  amended  complaint,  determines  the 
entire  controversy.  This  pleading  is  quite  long,  and  in  view 
of  the  position  which  we  take,  it  will  be  sufficient  to  refer 
to  only  the  most  material  allegations  of  it.  On  September 
22, 1904,  it  is  averred,  the  defendant  Evansville  and  Eastern 
Electric  Railway,  a  duly  organized  railroad  company,  de- 
sirmg  to  build  a  line  of  railroad  from  the  city  of  Rockport  to 
the  town  of  Newburg,  Indiana,  and  connect  the  same  with 
the  line  of  railroad  at  the  time  being  operated  by  the  Evans- 
ville Suburban  and  Newburg  Railway  Company,  entered 
into  a  contract  with  Qeorge  H.  Yanada,  for  a  right  of  way 
over  his  farm,  one  of  the  conditions  of  the  contract  being 
that  steam  was  not  to  be  used  as  a  motive  power  save  in  the 
construction  of  the  road.  Subsequently  this  condition  was 
violated  by  the  use  of  steam  for  transporting  freight  and 
passenger  cars,  and  Yanada  refused  to  execute  the  deed  to 
the  right  of  way.  On  July  1, 1908,  in  settlement  of  the  differ- 
ences between  the  company  and  Yanada,  a  new  agreement 
was  entered  into,  in  which  no  restraint  was  placed  upon  the 
railroad  company's  use  of  steam  as  a  motive  power,  and  as 
an  additional  consideration  for  the  granting  of  the  right  of 
way  is  found  an  obligation  on  the  part  of  the  railroad  coni- 
pany  that  during  the  lifetime  of  Qeorge  H.  Yanada  and 
his  wife,  Charles  H.  Yanada  and  his  wife,  and  Marion  D. 
Yanada  and  his  wife,  it  would  furnish  each  of  said  persons 
transportation  between  Rockport  and  Newburg  on  its  regu- 
lar passenger  cars  and  in  the  event  that  such  company 
extended  its  tracks  to  Evansville,  such  transportation  should 
be  extended  from  Newburg  to  Evansville,  and  if  the  Evans- 
ville and  Eastern  company  transported  its  cars  from  New- 
YoL.  57—27 
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burg  to  Evansville  over  the  tracks  of  another  company,  it 
would  likewise  furnish  transportation  to  Evansville.  When- 
ever either  of  the  Yanadas  ceased  to  be  interested  in  the  real 
estate  owned  by  said  George  H.  Vanada,  or  ceased  to  reside 
on  said  lands,  such  transportation  as  to  such  person  should 
end.  On  the  day  of  the  execution  of  such  second  contract 
a  deed  was  made  by  George  H.  Yanada  and  his  wife  to  the 
said  Evansville  and  Eastern  Electric  Railway,  by  which 
the  same  right  of  way  strip  described  in  the  second  contract 
was  conveyed  to  the  company,  the  agreement  to  issue  the 
passes  referred  to  being  one  of  the  considerations  therefor. 
The  deed  also  provides  ''this  deed  is  made  subject  to  said 
written  contract  for  transportation  entered  into  between  the 
grantors  and  grantee  on  July  1,  1908'*. 

It  is  also  averred  that  defendants  and  each  of  them  ever 
since  making  the  transportation  contract  have  known  of  it 
and  from  July  1,  1908,  to  January  4,  1909,  appellees  were 
carried  over  all  of  the  appellant  roads  on  passes  issued  by 
the  Eastern.  Also  that  the  Evansville  Railways  Company, 
with  full  knowledge  of  the  transportation  contract  and  the 
consideration  for  the  same,  on  January  4, 1909,  entered  into 
a  contract  with  both  the  EvansviUe  and  Eastern  Electric 
Railway .  and  Evansville  Terminal  Railway  Company  by 
which  it  leased  the  roads  of  the  two  companies  which  to- 
gether formed  a  continuous  line  from  Evansville  through 
Newburg  to  Rockport,  and  has  ever  since  been  operating  the 
roads  of  the  two  companies.  On  January  12,  1909,  the 
Evansville  and  Eastern  Electric  Railway  with  full  knowl- 
edge and  consent  of  each  of  the  other  defendants,  issued 
passes  to  appellees  for  the  year  1909,  and  in  August  of  the 
same  year  demanded  surrender  thereof  and  it  threatens  to 
refuse  to  carry  plaintiffs  on  its  roads  and  will  not  give 
them  passes  for  the  year  1910. 

At  the  time  or  the  execution  and  delivery  of  the  second 
contract  and  the  deed  now  in  suit,  the  statutes  of  IndiaiH 
provided  and  do  now  provide,  that  all  common  carriers 


NOVEMBER  TERM,  1914.  419 

Evansvllle,  etc..  Railway  r.  Vanada — 57  Ind.  App.  415. 

must  file  with  the  railroad  commission  and  post  in  their 
offices  certain  schedules  showing  all  rates,  fares  and  charges 
for  the  transportation  of  passengers  and  property,  and  pro- 
hibit SQch  carriers  from  charging  any  different  rate  from 
that  specified  in  such  schedule.  §§5540,  5544  Burns  1914,, 
Acts  1911  p.  545,  Acts  1907  p.  454.  Subdivision  b,  §5540, ' 
supra,  which  is  particularly  significant,  is  as  follows:  **It 
is  hereby  declared  to  be  unlawful  for  any  such  carrier  to 
charge,  demand  or  collect,  directly  or  indirectly,  for  the 
transportation  of  passengers  or  property,  or  for  any  other 
service  performed  by  it  as  a  common  carrier,  any  other  and 
different  rate,  or  rates,  charge  or  charges,  than  the  rate 
named  and  fixed  in  the  schedules  and  tariffs  required  to  be 
filed  with  such  commission,  as  provided  in  this  act,  or  to 
charge,  or  demand  or  collect,  directly  or  indirectly  for  any 
such  service  any  other  or  different  rate,  or  rates,  charge,  or 
charges,  than  that  adopted  by  such  commission  or  ordered 
observed  by  any  court."  Section  5544,  supra,  provides  fur- 
ther that  "If  any  railroad  subject  hereto,  directly  or  in- 
directly, or  by  any  special  rate,  rebate,  drawback  or  other 
device,  shall  charge,  demand,  collect  or  receive  from  any 
person,  firm  or  corporation  a  greater  or  less  compensation 
for  any  service  rendered  or  to  be  rendered  by  it  than  it 
charges,  •  •  •  from  any  other  person,  •  •  •  for 
doing  a  like  •  •  •  service  •  •  •  such  railroad  shall 
be  deemed  guilty  of  unjust  discrimination,  which  is  hereby 
prohibited.  It  shall  also  be  an  unjust  discrimination  for 
any  such  railroad  company  to  make  or  give  any  undue  or 
unreasonable  preferences  or  advantage  to  any  particular  per- 
son, •  •  •  in  connection  with  the  transportation  of 
any  persons  or  property,"  etc. 

These  statutes  have  never  been  construed  by  either  of  our 
conrts,  but  the  Supreme  Court  of  the  United  States  in  decid- 
ing the  case  of  Louisville,  etc,  R,  Co.  v.  Mottley  (1911), 
^  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed.  297,  34  L.  R.  A. 
(N.  S.)  671,  in  which  a  very  similar  question  was  raised,  has 
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rendered  us  valuable  assistance  in  the  case  at  bar.    Justice 
Harlan,  in  his  opirdon  in  that  case  said,  ''Our  duty  is  to 
ascertain  the  intention  of  Congress  in  passing  the  statute 
upon  which  the  railroad  company  relies  as  prohibitive  of  the 
further  enforcement  of  the  agreement  in  suit.    •    •    • 
The  evident  purpose  of  Congress  was  to  establish  uniform 
rates  for  transportation,  to  give  all  the  same  opportunity  to 
know  what  the  rates  were  as  well  as  to  have  the  equal  benefit 
of  them.    To  that  end  the  carrier  was  required  to  print, 
post  and  file  its  schedules  and  to  keep  them  open  to  public 
inspection.    •    •    •    But  an  examination  of  the  schedules 
would  be  of  no  avail    •    •    •    if  the  published  rates  could 
be  disregarded  in  special  or  particular  cases  by  the  accept- 
ance of  property  of  various  kinds^  and  of  such  value  as 
the  parties  immediately  concerned  chose  to  put  upon  it,  in 
place  of  money  for  the  service  performed  by  the  carrier. 
•    •    •    The  passenger  has  no  right  to  buy  tickets  with 
services,  advertising,  releases  or  property,  nor  can  the  rail- 
road company  buy  services,  advertising,  releases  or  property 
with  transportation.    The  statute  manifestly  means  that  the 
purchase  of  a  transportation  ticket  by  a  passenger,  and  its 
sale  by  the  company,  shall  be  consummated  only  by  the 
former  paying  cash  and  by  the  latter  receiving  cash  of  the 
amount  specified  in  the  published  tariffs."    See  also  to  the 
same  effect,  4  Elliott,  Railroads   (2d  ed.)    §1612;   United 
States  V.  Hocking  Valley  B.  Co.  (1911),  194  Fed.  234;  New 
York,  etc.,  R.  Co.  v.  Interstate  Com.  Com.  (1906),  200  U.  S. 
361,  26  Sup.  Ct.  272,  50  L.  Ed.  515 ;  Armour  Packing  Co, 
V.  United  States  (1908),  209  U.  S.  56,  28  Sup.  Ct.  428,  52 
L.  Ed.  681.     If  this  is  the  construction  which  is  to  be  placed 
on  a  Federal  statute  in  language  very  similar  to  our  State 
statute,  where  the  regulation  of  railroads  engaged  in  inter- 
state commerce  is  concerned,  there  is  no  good  reason  for 
placing  on  the  State  statute  intended  to  regulate  railroads 
engaged  in  intrastate  commerce  a  different  construction. 
The  legislature  of  this  State  in  enacting  the  statute  in- 
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volved  in  this  suit,  acting  under  its  general  police  power 
in  the  control  of  the  railroads  operating  wholly  within  this 
State,  no  doubt  had  for  its  purpose  the  regulation  of  in- 
trastate commerce  as  Congress  had  in  the  enactment  of  the 
statute  relating  to  the  Interstate  Commerce  Commission 
which  regulates  interstate  commerce.  We  therefore  hold  that 
the  complaint  fails  to  state  a  cause  of  action  against  the 
appellants  for  the  specific  performance  of  the  contract  in- 
Yolying  the  promise  to  issue  transportation  passes  to  appel- 
lees, and  it  matters  not  whether  such  passes  shall  be  free 
passes  or  for  a  consideration  as  set  out  in  the  complaint. 
Such  an  agreement  must  be  held  to  be  Illegal  and  void  under 
the  statutes  of  this  State. 

For  the  reasons  stated  the  complaint  is  insufficienti  and  it 
is  therefore  unnecessary  for  us  to  consider  the  other  errors 
asfflgned.  Judgment  reversed,  with  directions  to  sustain  the 
demurrer  of  each  defendant  to  the  complaint. 

Note. — ^Reported  in  106  N.  E.  388.  As  to  who  are  passengers  and 
when  they  become  such,  see  61  Am.  St  75.  As  to  the  validity  and 
coostmction  of  an  agreement  by  a  railroad  to  give  passes  in  con- 
sideration of  a  conveyance  of  land,  see  21  Ann.  Gas.  697.  See, 
also.  6  Cyc.  1915  Ann.  570-new. 


Firebaugh  et  al.  v.  Trough. 

[No.  8,402.    Filed  December  23,  1914.] 

L  I^TJD.^ — What  Constitutes. — Proof. — Fraud  must  be  predicated 
on  material  existing  facts  and  be  alleged  and  proven,  but  it  need 
not  be  established  by  any  particular  kind  or  class  of  evidence, 
p.  427. 

2.  FE^un, — Determining  Existence. —  Conduct, —  Words. — Conduct 
aa  weU  as  words,  and  the  particular  facts  and  circumstances  of 
each  case,  must  be  carefully  weighed  and  considered  along  with 
tlie  relation  and  situation  of  the  parties  to  a  transaction  in  de- 
termining whether  fraud  was  perpetrated,    p.  427. 

3.  ExcHANOK  OP  Property. — Fraud. — Duty  to  Disclose  Informa- 
Mem. — ^Where  the  parties  to  an  alleged  fraudulent  exchange  of 
property  had  been  close  personal  friends  for  many  years,  under 
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drcumstances  inspiring  great  confidence  on  the  part  of  plaintiff, 
who  was  a  widow,  and  she  was  not  in  the  same  relative  position 
in  the  transaction  with  defendants,  who  were  aware  of  her  situa- 
tion and  the  confidence  imposed  in  them  by  her,  defendants 
were  under  a  duty  to  act  in  the  utmost  good  faith  and  to  give  to 
plaintiff  all  the  information  possessed  by  them  which  might  in 
any  material  way  influence  her  in  the  transaction,    p.  428. 

4.  Exchange  of  Pbopebty. — Fraud. — Matter  of  Opinion, — ^Repre- 
sentations made  by  defendants  in  an  exchange  of  property  with 
plaintiff  were  not  mere  trade  talk,  but  constituted  actionable 
fraud,  where  defendants,  knowing  of  plaintifTs  confidence  in 
them  and  that  she  had  a  general  knowledge  of  and  was  favorably 
impressed  with  an  addition  to  a  distant  city,  procured  certain 
lots  therein  which  were  undesirable  and  could  be  purchased  at 
a  low  price,  and  then  informed  the  plaintiff  that  the  lots  were 
desirable  and  that  they  were  worth  $3,100,  which  sum  defend- 
ants claimed  to  have  paid  for  them,  thereby  inducing  plaintiff 
to  exchange  her  property  for  such  lots.    p.  428. 

5.  Husband  and  Wife. — Fraud,— LiahUUy  of  Husband. — ^Where  a 
husband  aided  his  wife  in  arranging  a  fraudulent  exchange  of 
property  with  plaintiff,  and  participated  in  the  profits  of  the 
transaction,  so  as  to  make  it  legally  Impossible  to  separate  either 
from  the  essential  and  controlling  facts  of  the  case,  the  court 
was  warranted  in  rendering  judgment  for  damages  against  both, 
p,  430. 

From  Porter  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Action  by  Viola  Trough  against  Mary  Florence  Firebaugh 
and  another.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

Orant  Crumpacker,  William  Daly  and  D.  E.  Kelly,  for 
appellants. 
A.  D.  Bartholomew,  for  appellee. 

Felt,  J. — This  is  a  suit  by  appellee  against  appellants  to 
recover  damages  for  fraud,  alleged  to  have  been  perpetrated 
in  an  exchange  of  real  estate.  Issues  were  formed  by  a 
general  denial  to  the  complaint.  The  cause  was  tried  by  the 
court  and  upon  request  a  special  finding  of  facts  was  made 
and  conclusions  of  law  stated  thereon.  The  conclusions  were 
in  favor  of  the  plaintiff,  appellee,  and  judgment  was  ren- 
dered in  her  favor  against  both  defendants  for  $1,550.  Each 
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of  the  appellants  severally  and  separately  excepted  to  the 
conclusions  of  law  and  prayed  an  appeal,  which  was  granted. 
The  appellants  have  separately  assigned  error  on  each  con- 
dodon  of  law. 

As  far  as  material  to  a  decision  of  the  questions  presented 
by  the  briefs,  the  substance  of  the  findings  is  as  follows: 
On  February  21, 1910,  appellee  was  the  owner  in  fee  simple 
of  certain  real  estate  in  the  city  of  Valparaiso,  Porter 
Comity,  Indiana,  which  was  encumbered  by  mortgage  for 
$1,650;  that  appellee  is  a  widow  with  six  children,  her  hus- 
band having  died  in  May,  1908 ;  that  appellants  are  hus- 
band and  wife  and  they  and  appellee,  and  her  husband  in 
his  lifetime,  were  friends  and  visited  each  other;  that  ap- 
pellee's husband  before  his  death  expressed  confidence  in 
the  integrity  and  honesty  of  appellant,  George  E.  Fire- 
baugh; that  appellee  is  a  woman  of  more  than  ordinary 
intelligence,  but  inexperienced  and  unaccustomed  to  busi- 
ness transactions ;  that  appellant,  George  E.  Firebaugh,  is 
a  man  of  experience  and  more  than  ordinary  business  abil- 
ity; that  appellants  knew  appellee  was  unfamiliar  with  busi- 
ness methods  and  not  accustomed  to  transacting  business ; 
that  after  the  death  of  her  husband  appellee  visited  appel- 
lants several  times  and  they  visited  her,  and  were  all  mem- 
bers of  the  same  church ;  that  appellee  had  confidence  in 
the  honesty  and  integrity  of  appellants  and  after  the  death 
of  her  husband  sought  and  obtained  the  advice  and  assist- 
ance of  said  George  B.  Firebaugh  on  certain  matters  of 
business;  that  one  A.  T.  Collison,  a  brother  of  said  Mary 
Florence,  lived  in  Bartlesville,  Oklahoma,  and  was  in  part- 
nership with  one  Smysor ;  that  they  had  an  addition  of  lots 
to  said  city,  known  as  Capitol  Hill  Addition ;  that  the  lots 
were  of  different  sizes  and  values,  some  were  connected  with 
sewers  and  sidewalks  and  were  nearer  the  business  portion 
of  the  city  than  others ;  that  the  value  of  the  lots  on  Feb- 
ruary 21,  1910,  was  from  $200  to  $750,  each ;  that  appellee 
had  some  correspondence  with  said  CoUison  and  Smysor 
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about  exchanging  some  real  estate;  that  in  January,  1910, 
appellants  were  going  to  Texas  to  look  at  some  real  estate 
and  invited  appellee  to  accompany  them  and  look  at  their 
land  with  a  view  of  trading  for  it  and  also  to  visit  Bartles- 
ville ;  that  they  made  the  trip  and  stopped  two  days  in  said 
city  and  stayed  at  the  house  of  said  CoUison,  located  in 
Capitol  Hill  Addition;  that  while  in  Bartlesville  appellee 
looked  over  the  addition  with  a  view  of  trading  her  farm 
in  Porter  County,  Indiana,  for  property  in  said  city;  that 
said  Smysor  came  to  Indiana  and  looked  at  appellee's  farm 
and  later  on  appellee  again  went  to  said  city  to  look  at 
property  and,  as  a  result  of  her  visit,  exchanged  her  farm 
for  houses  and  lots  in  Bartlesville,  six  of  which  were  in 
Capitol  Hill  Addition ;  that  by  reason  of  her  investigations 
appellee  believed  property  in  the  addition  was  desirable 
and  valuable  and  would  continue  to  rise  in  value ;  that  be- 
fore trading  for  the  property  appellant  George  E.  advised 
her  to  go  to  Bartlesville  and  examine  the  property  which 
was  offered  in  exchange  for  her  farm,  herself;  that  after 
making  the  trade  appellee  only  had  left,  her  property  in 
Valparaiso,  and  she  offered  it  for  sale  with  a  view  to  mov- 
ing to  Bartlesville;  that  prior  to  February  21,  1910,  she 
was  offered  for  the  property,  $3,100  cash;  that  said  Mary 
Florence  Firebaugh  purchased  a  lot  in  Capitol  Hill  Addi- 
tion for  $850,  after  she  and  her  husband  returned  home; 
that  while  in  Bartlesville  Mary  Florence  learned  that  some 
of  the  lots  in  the  addition  could  be  purchased  at  a  very 
low  price  and  she  thereafter  communicated  with  her  brother 
and  learned  that  some  of  them  could  be  purchased  for  $250, 
and  she  then  wrote  him  to  send  her  a  deed  for  three  of  such 
lots;  that  she  thereupon  began  negotiations  with  appellee 
to  trade  the  lots  for  her  property  in  Valparaiso ;  that  she 
told  her  the  lots  were  of  the  value  of  $3,100  and  that  she  had 
paid  that  amount  for  them;  that  she  had  not  paid  $3,100 
therefor  and  the  lots  were  not  worth  $3,100;  that  at  the 
time  she  made  the  statements,  Mary  Florence  knew  they 
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were  false ;  that  she  knew  she  would  have  to  pay  only  $750 
for  the  three  lots  for  which  she  had  bargained  and  that  they 
were  not  worth  more  than  that  amount;  that  said  Mary 
Florence  made  the  false  statements  aforesaid  as  to  the  cost 
and  value  of  the  lots  for  the  purpose  of  inducing  the  plain- 
tiff to  exchange  her  house  and  lot  in  Porter  County  for  the 
lots;  that  appellee  relied  on  said  statements  as  to  the  cost 
and  value  of  the  lots  and  believed  them  to  be  true  and  was 
thereby  induced  to  enter  into  a  contract  to  exchange  her 
house  and  lot,  worth  $3,100,  for  the  four  lots  in  Bartles- 
viDe,  which  were  worth  $1,550  and  no  more;  that  when 
the  representations  were  made  Mary  Florence  had  not  re- 
ceived a  deed  for  the  three  lots,  and  on  February  19,  1910, 
she  or  her  husband  telegraphed  said  CoUison  requestmg  him 
to  send  the  numbers  of  the  three  lots  and  to  send  the  deed 
therefor  to  the  bank  at  Kouts,  Indiana,  all  of  which  was 
done  as  requested ;  that  at  the  time  the  representations  were 
made  Mary  Florence  and  her  husband  had  in  their  posses- 
sion a  map  or  plat  of  the  addition  on  which  all  the  lots 
were  numbered  and  on  which  the  selling  price  of  each  lot 
was  marked,  which  plat  showed  that  the  three  lots  which 
were  so  represented  to  have  cost  $750,  and  each  to  be  worth 
that  amoimt,  were  marked  and  offered  for  sale  for  $250 
each;  that  appellee  was  pleased  with  Bartlesville  and  was 
favorably  impressed  with  the  idea  of  having  all  her  prop- 
erty located  there  and  intended  to  move  to  that  place  and 
believed  that  property  purchased  there  at  its  true  value 
would  become  more  valuable;  that  on  February  21,  1910, 
appellant,  Mary  Florence,  telephoned  appellee  and  sought 
to  make  an  appointment  with  her  and  was  told  she  had  to 
go  to  Chicago  and  they  should  come  on  the  23rd;  that  by 
some  misunderstanding  appellants  came  to  Valparaiso  on 
February  21,  and  not  finding  appellee  at  home  waited  until 
she  returned  in  the  evening;  that  in  the  meantime  appel- 
lants called  on  their  lawyer  and  made  an  appointment  for 
7:30  o'clock  p.  m.;  that  on  her  return  from  Chicago  ap- 
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pellee  was  met  at  the  d^pot  by  said  Mary  riorence  and 
they  went  direct  to  the  lawyer's  office  where,  in  the  pres- 
ence of  appellant,  George  E.,  further  negotiations  were 
carried  on  and  a  contract  was  prepared  and  entered  into 
by  which  appellee's  property  in  Valparaiso  was  to  be  ex- 
changed on  even  terms  for  the  four  lots  in  Capitol  Hill 
Addition,  and  by  which  appellee  was  to  assign  notes  suffi- 
cient in  amount  to  pay  the  mortgage  on  her  property  in 
Valparaiso;  that  appellee  did  not,  when  she  executed  said 
contract,  nor  at  any  time  prior  thereto,  know  the  location 
or  value  of  the  lots  and  had  no  means  of  knowing  their 
location  or  value,  and  relied  wholly  upon  the  statements 
of  Mary  Florence,  as  to  the  value  of  the  lots  and  believed 
her  statements  to  be  true  and  had  she  at  that  time  known 
the  value  of  the  lots  she  would  not  have  executed  said  con- 
tract; that  appellants  had  said  plat  with  them  at  the  time 
they  were  in  said  office  and  when  the  contract  was  made 
and  intentionally  concealed  the  fact  from  appellee  and  they 
then  knew  that  if  they  showed  the  plat  to  appellee,  or  if  she 
in  any  way  saw  the  same,  she  would  not  enter  into  the  con- 
tract or  consummate  the  trade;  that  appellants  caused  a 
deed  for  the  four  lots  to  be  made  to  appellee  and  appellee 
executed  her  deed  to  them,  according  to  the  contract;  that 
the  negotiations  leading  up  to  the  trade  were  conducted 
by  Mary  Florence  Firebaugh,  and  George  E.  Firebaugh 
was  not  present  when  they  were  going  on,  except  as  above 
stated,  and  he  did  not  make  any  representations  to  appel- 
lee with  reference  to  the  character  of  the  lands  in  Bartles- 
viUe,  or  as  to  their  location  and  value,  nor  did  he  mis 
represent  the  lots  to  appellee. 

On  the  foregoing  finding  the  court  stated  its  conclusions, 
(1)  that  appellee  recover  of  appellants  $1,550;  (2)  that 
she  has  a  lien  on  the  real  estate  in  Valparaiso,  describing 
it,  to  secure  the  payment  of  said  amount  and  that  the 
lien  be  foreclosed  and  the  real  estate  sold  to  pay  the  amount 
due  her. 
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The  propositions  mainly  relied  on  by  appellants  are,  (1) 
that  the  alleged  false  representations  are  mere  statements 
of  opinions  as  to  value;  (2)  that  appellee  had  as  good  an 
opportunity  as  appellants  to  know  the  value  of  the  prop- 
erty in  Oklahoma;  (3)  that  there  is  no  finding  of  fact  con- 
necting appellant  George  E.  Firebaugh,  with  the  fraud,  if 
any  is  shown,  and  that  inasmuch  as  the  judgment  is  against 
both  appellants,  if  not  good  as  against  both  it  must  be 
reversed. 

On  the  other  hand  appellee  alleges  that  under  all  the 
circumstances  of  the  case  shown  by  the  finding  of  facts,  the 
representations  made  were  of  facts  and  not  mere  trade 
talk  or  opinions  as  to  value;  that  a  relation  of  trust  and 
confidence  is  shown,  which  put  upon  appellants  the  duty 
of  revealing  to  appellee  all  material  facts  in  their  knowl- 
edge affecting  the  transaction;  that  they  failed  so  to  do 
and  fraudulently  made  false  statements  of  price  and  value, 
knowing  that  appellee  was  ignorant  of  the  value  of  the 
property,  and  intentionally  withheld  from  her  information 
concerning  the  location  and  value  of  the  lots  and  concealed 
from  her  the  plat  in  their  possession  at  the  time  the  con- 
tract was  entered  into  for  the  fraudulent  purpose  of  in- 
ducing appellee  to  enter  into  the  contract,  well  knowing 
at  the  time  that  she  trusted  and  confided  in  their  friend- 
ship, honesty  and  truthfulness^  and  accepted  as  facts  and 
relied  upon  the  statements  made  in  regard  to  said  lots; 
that  she  would  not  have  entered  into  said  contract  but  for 
her  confidence  in  them  and  reliance  on  the  truthfulness  of 
the  representations  made  concerning  the  value  of  said  lots. 

The  law  looks  through  form  to  substance.    Fraud  must 

be  predicated  on  material  existing  facts  and  be  alleged  and 

proven,  but  it  need  not  be  established  by  any  par- 

1.  ticular  kind  or  class  of  evidence.     Conduct  as  well 
as  words  must  be  considered  along  with  the  relation 

2.  and  situation  of  the  parties  to  the  transaction.    In 
applying  the  law,  the  particular  facts  and  circum- 
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stances  of  each  case  must  be  carefully  weighed  and  con- 
sidered in  the  light  of  the  relation  and  situation  of  the 
parties  to  the  transaction* 

In  the  case  at  bar,  without  repeating  the  findings,  we 

hold  that  the  facts  found  were  sufScient  to  show  that  the 

parties  did  not  deal  at  arm's  length  or  occupy  the 

3.  same  relative  position  in  the  transaction  and  that 
appellee  was  justified  in  imposing  confidence  in  the 

honesty,  fairness  and  truthfulness  of  appellants  in  making 
the  deal;  that  appellants  knew  that  appellee  imposed  con- 
fidence in  them  and  relied  upon  their  representations  and 
conduct;  that  thereby  the  duty  was  imposed  on  appellants 
to  act  in  the  utmost  good  faith  and  to  give  to  appellee  all 
the  information  possessed  by  them  which  might  in  any 
material  way  influence  her  in  the  transaction.  While  the 
foregoing  rule  is  frequently  invoked  where  a  fiduciary  rela- 
tion exists,  its  application  is  not  limited  to  such  cases.  It 
is  frequently  applied  where  the  facts  show  a  relation  of 
trust  and  confidence  justifying  one  in  relying  thereon,  and 
where  the  party  occupying  the  superior  position  has  abused 
such  confidence  and  dependence  and  used  it  to  gain  an  un- 
fair advantage  over  the  party  relying  thereon.  Bay  v. 
Baker  (1905),  165  Ind.  74,  86,  74  N.  E.  619;  Oivan  v. 
Masterson  (1899),  152  Ind.  127, 131,  51  N.  E.  237;  CaUkan 
V.  Dwnker  (1912),  51  Ind.  App.  436,  444,  99  N.  E.  1021; 
Basye  v.  Basye  (1899),  152  Ind.  172,  175,  52  N.  E.  797; 
Morgan  v.  Binges  (1888),  23  Neb.  271,  36  N.  W.  544,  8  Am. 
St.  121. 

In  the  case  at  bar  the  findings  show  that  appellee  had 

general  knowledge  of  the  city  of  Bartlesville  and  of  Capitol 

Hill  Addition  thereto  and  was  favorably  impressed 

4.  therewith  and  desired  to.  make  that  city  her  future 
home.     Appellants  also  had  this  information.     By 

the  known  confidence  appellee  had  imposed  in  them,  they 
were  enabled  to  use  her  general  information  and  favorable 
impression  of  the  cily  and  addition  to  influence  her  to 
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dose  the  deal  on  their  representations.    Appellee  had  no 
knowledge  whatever  of  the  particular  lots  she  was  to  get, 
but  with  her  confidence  in  appellants,  she  naturally  ac- 
cepted them  as  being  in  the  location  and  situation  which 
made  them  of  the  value  appellant  Mary  Florence  repre- 
sented them  to  be.    Coupled  with  her  confidence  in  appel- 
lants, appellee's  knowledge  of  the  addition,  instead  of  pro- 
tecting her  against  ftaud  or  misrepresentation,  made  her 
the  easy  victim  of  a  cunningly  devised  and  fraudulent  plan 
to  betray  her  confidence  by  substituting  lots  of  much  less 
value  and  of  unfavorable  location  for  those  with  a  situation 
and  location  which  would  give  them  the  value  represented. 
Api)ellee  was  in  no  better  situation  than  she  would  have 
been  had  she  never  seen  the  city  or  addition.     The  facts 
show  that  the  statements  and  concealments  made  were  in- 
tended to  induce  appellee  to  enter  into  the  contract;  that 
she  did  not  know  the  value  of  the  lots  and  her  opportunity 
of  knowing  was  not  equal  to  that  of  appellants;  that  appel- 
lant Mary  Florence  assumed  to  know  the  value  and  stated 
it  as  a  fact  intending  thereby  to  deceive  appellee;  that 
appellant   Qeorge  E.   Firebaugh,   while   not  making  any 
fraudulent  representations  by  words,  cooperated  with  his 
wife  with  full  knowledge  of  the  confidence  imposed  in  him 
by  appellee  and  intentionally  concealed  from  her  the  plat, 
well  knowing  that  if  she  had  the  information  it  afforded 
as  to  the  number  and  price  of  the  lots  she  would  not  have 
entered  into  the  contract;  that  he  signed  the  contract  and 
with  his  wife  received  the  deed  and  notes  which  were  trans- 
ferred by  appellee  to  cover  the  amount  of  the  mortgage  on 
the  Valparaiso  property. 

These  facts  show  that  appellant  Mary  Florence  assumed 
to  know  the  value  of  the  Oklahoma  lots  and  that  her  oppor- 
tunity of  knowing  the  value  of  the  lots  in  question  was 
superior  to  that  of  appellee ;  that  she  stated  the  price  paid 
and  the  value,  not  as  mere  trade  talk,  or  opinion,  but  as  a 
fact  intended  to  induce  appellee  to  act  thereon,  well  know- 
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ing  that  appellee  was  relying  upon  the  truthfulness  of  her 
representations  and  that  she  did  not  know  or  have  the 
means  of  ascertaining  the  value  of  the  lots  she  (appellant) 
proposed  to  convey  to  her;  that  hor  statements  were  false 
and  known  to  her  to  be  false  at  the  time  they  were  made 
and  were  made  with  the  fraudulent  intent  of  defrajuding 
appellee  out  of  her  property;  that  appellee  relied  thereon 
and  believed  them  to  be  true  and  was  thereby  induced  to 
make  the  trade  to  her  damage.  Such  findings  are  clearly 
sufiScient  to  sustain  the  conclusions  of  law  against  appel- 
lant Mary  Florence  Firebaugh.  New  v.  Jackson  (1912),  50 
Ind.  App.  120,  129,  95  N.  E.  328;  Judy  v.  Jester  (1913), 
53  Ind.  App.  74,  86,  100  N.  E.  15;  Culley  v.  Jones  (1905), 
164  Ind.  168,  171,  73  N.  E.  94;  Manley  v.  Felty  (1896),  146 
Ind.  194,  198,  45  N.  E.  74;  Ray  v.  Baker,  supra,  87;  Balds 
v.  Woods  (1894),  9  Ind.  App.  657,  664,  36  N.  E.  933;  Ear- 
ris  v.  McMurray  (1864),  23  Ind.  9. 

The  facts  found  show  that  the  confidential  relation  ex- 
tended to  both  appellants  and  that  they  both  fraudulently 
concealed  from  appellee  material  facts  within  their 

5.  knowledge,  well  knowing  that  appellee  would  not 
make  the  trade  if  she  had  such  information.  These 
facts  coupled  with  the  further  findings  which  show  the  joint 
execution  of  the  contract,  the  mutual  cooperation  and 
marital  relations  of  appellants^  and  their  participation  in 
the  profits  of  the  transaction,  so  relate  each  of  the  appel- 
lants to  the  deal  as  to  make  it  legally  impossible  to  sepa* 
rate  either  from  the  essential  and  controlling  facts  of  the 
case,  and  fully  warranted  the  court  in  stating  its  conclusions 
of  law  against  both.  Wolfe  v.  Pugh  (1885),  101  Ind.  293, 
305;  Hodgin  v.  Bryant  (1888),  114  Ind.  401,  16  N.  E.  815; 
Hauss  V.  Niblack  (1881),  80  Ind.  407,  413. 

The  court  did  not  err  in  its  conclusions  of  law.    Judge- 
ment affirmed. 

Note. — Reported  in  107  N.  E.  301.     As  to  false  representations 
in  sales  of  real  estate,  see  2  Am.  Dec.  77.    Upon  the  question  of 
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folse  statement  as  to  cost,  selling,  or  market  price  of*  property,  or 
as  to  offers  tberefor  as  fraud,  see  325  L.  R.  A.  (N.  S.)  175.  As 
to  elements  essential  to  sustain  action  for  deceit,  see  29  L.  Ed.  U. 
S.  740;  40  li.  Ed.  U.  S.  543.  See,  also,  under  (1)  20  Cyc.  97,  120; 
(2)  20  Cya  116,  122;  (3)  20  Cyc.  15;  17  Cyc  841;  (4)  20  Qrc. 
53,  54;  17  Cyc.  841  r  (5)  21  Cyc.  1578. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Hoffman. 

[No.  8,322.    Filed  December  23,  1914.] 

1.  Railroads. — Injuries  to  Persona  Near  Tracks. — Complaint. — In 
an  action  by  an  employe  of  an  independent  contractor  for  tbe 
construction  of  a  railroad  bridge  to  recover  for  Injuries  by  being 
struck  by  a  piece  of  coal  tbrown  from  a  passing  train  on  a 
defective  track  over  the  bridge,  a  complaint  alleging  that  such 
employe  was  Injured  while  discharging  his  duties  as  watchman 
for  the  contractor,  sufficiently  shows  that  plaintiff  was  rightfully 
on  the  bridge  so  as  to  charge  the  railroad  company  with  knowl- 
edge of  his  presence,    p.  436. 

2.  Railroads. — Injuries    to   Persons   Near   Tracks, — LiaJ)iUty, — A 
railroad  company  Is  charged  with  notice  of  the  presence  of  all 
persons  who  are  rightfully  near  its  tracks,  and  owes  to  them  the' 
duty  of  ordinary  care  to  avoid  injuring  them  in  the  operation  of 
its  trains,    p.  436. 

3.  Railroads. — Injuries  to  Persons  Near  Tracks, — In  an  action  by 
the  employe  of  an  independent  railroad  bridge  contractor,  against 
the  railroad  company  for  injuries  by  being  struck  by  a  piece  of 
coal  hurled  from  a  passing  train,  a  complaint  which  showed  that 
plaintiff  was  rightfully  near  the  tracks,  and  alleged  that  defend- 
ant, with  knowledge  of  the  facts,  negligently  loaded  the  coal 
high  above  the  top  of  the  tender  without  safeguards  to  prevent 
It  from  falling,  so  that  it  would  fall  and  be  thrown  from  the 
tender  by  the  motion  of  the  engine,  and  that  so  loaded  defendant 
negligently  ran  the  engine  over  a  defective  track  at  a  high  rate 
of  speed,  thereby  causing  the  coal  to  be  thrown  so  as  to  strike 
plaintiff,  8u£9ciently  charged  negligence,    p.  436. 

4.  Master  and  Servant. — Assumption  of  Risk. — Application  of 
Rule. — ^Where  the  doctrine  of  assumed  risk  is  applicable,  the  per- 
son subjected  to  the  principle  is  held  to  assume  the  risk  inci- 
dent to  the  enterprise,  when  properly  equipped  and  conducted, 
as  well  as  all  risks  of  defects  or  dangers  of  which  he  has  either 
actual  or  constructive  knowledge,  and  which  he  understands  and 
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appreciates,  although  they  originate  in  the  negligence  of  one  who 
sustains  to  him  the  relation  of  master  or  other  contractual  re* 
lation.    p.  437. 

5»  Neouoence. — ActUmj-^omplaint. — Knowledge  of  Defects, — ^A 
general  allegation  of  plaintiffs  want  of  knowledge  respecting 
the  defect  and  consequent  danger  complained  of  negatives  both 
actual  and  constructive  knowledge,  and  is  sufficient  as  a  matter 
of  pleading,  unless  overcome  by  the  allegation  of  specific  facts, 
p.  437. 

C  Raiuboaob.— /n/i»r(e«  to  Persona  Near  Tracks, — Complaint.-- 
Sufficiency, — ^In  an  action  by  the  employe  of  a  railroad  bridge 
contractor  against  the  railroad  company  tor  injuries  by  being 
struck  by  coal  thrown  from  a  passing  train,  a  complaint  charg- 
ing negligence  in  the  loading  of  the  coal,  and  in  the  operation 
of  the  train  over  a  defective  track,  and  alleging  that  plaintiff 
had  no  knowledge  of  such  negligent  acts,  was  sufficient,  in  the 
absence  of  specific  allegations  to  overcome  such  general  aver- 
ments, to  eliminate  the  objection  that  the  risk  was  assumed,  even 
tf  the  doctrine  of  assumed  risk  were  applicable  in  such  cases, 
p.  437. 

7.  Negligence. — Assumption  of  Bisk,^-ThB  doctrine  of  assumed 
risk  is  confined  to  those  negligence  cases  in  which  the  relation  of 
master  and  servant  or  other  contractual  relatimi  exists,  and 
hence  is  not  applicable  in  an  action  by  the  employe  of  an  in- 
dependent railroad  bridge  contractor  against  the  railroad  com- 
pany for  Injuries  rec^ved  while  in  the  performance  of  his  duties 
as  the  result  of  negligence  in  the  operation  of  its  train,    p.  43& 

8.  Negligence. — Assumed  Risk. — Incurred  Risk, — Noncontractual 
Relations, — In  case  of  noncontractual  relations,  where  one  vol- 
untarily places  himself  in  a  certain  environment,  or  undertakes 
to  use  a  certain  instrumentality,  with  actual  or  constructive 
knowledge  of  the  danger  connected  therewith,  and  as  a  conse- 
quence suffers  injury,  a  principle  similar  to  the  doctrine  of  as- 
sumed risk  is  involved  that  may  defeat  recovery ;  and  the  hazard 
in  such  cases,  not  being  designated  by  any  term  of  imiversal 
application,  is  sometimes  referred  to  as  an  incurred  risk  and  at 
others  as  an  assumed  risk.    p.  438. 

9.  NtooLiGENCB. — Contributory  NegUgence, — ^Where  one  voluntarily 
and  knowingly  places  himself  in  a  certain  environment  or  under- 
takes to  use  a  certain  instrumentality,  and  proceeds  negligently 
or  fails  to  exercise  care  for  his  own  safety,  recovery  for  a  con- 
sequent injury  will  be  defeated  on  the  principle  of  contributory 
negligence,  regardless  of  whether  the  relation  of  the  parties  was 
contractual  or  otherwise,    p.  430. 

10.  Master  and  Servant. — Negligence, — Assumed  Risk, — Incurred 
Risk, — Pleading. — Burden  of  Proof. — In  cases  involving  the  doc- 
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trifie  of  assumed  risk  the  burden  is  on  the  plaintiff  to  allege 
and  prore  that  he  did  not  assume  the  risk  involved,  while  re- 
specting cases  involving  the  principle  of  incurred  risk  the  bur- 
den is  on  the  defendant;  but  In  the  latter  cases  facts  showing 
that  the  risk  was  incurred  may  be  proven  under  the  general 
denial,    p.  440. 

11  TKLAis.—Instruciion9j — l88ue9.^Aji  instruction  in  a  personal 
Injury  case,  though  hypothetical  in  form,  which  went  no  further 
than  to  submit  to  the  consideration  of  the  Jury  certain  facts, 
which  if  found  to  be  true  give  rise  to  a  presumption  of  negli- 
gence, and  wliich  included  an  assumption  that  plaintiff  was  where 
he  had  a  right  to  be  and  was  free  from  contributory  negligence, 
was  not  objectionable  on  the  ground  that  it  ignored  the  questions 
of  whether  a  duty  was  owing  by  defendant,  and  of  whether 
plaintiff  had  assumed  or  incurred  the  risk,  etc.    p.  441. 

12L  Nbgugknce. — Res  Ipsa  Loquitur, — AppHcahility. — ^Where  an 
accident  has  happened  resulting  in  injury,  and  it  appears  that 
all  the  Instrumentalities  causing  the  accident  were  under  the 
exdusive  control  of  the  defendant,  and  the  accident  was  such 
as  would  ordinarily  not  have  occurred  in  the  exercise  of  due 
care  with  reference  to  such  instrumentalities,  and  the  duty  to 
exercise  such  care  was  owing  to  plaintiff,  the  maxim  res  ipsa 
loquitur  applies  and  proof  of  the  circumstances  of  the  accident 
and  resulting  injury  gives  rise  to  the  presumption  of  negligence 
and  places  on  defendant  the  burden  of  explaining  the  accident 
consistent  with  due  care  on  his  part    pp.  442, 444. 

13.  Negligence. — Res  Ipsa  Loquitur. — ApplicahiUty. — ^The  rule  res 
ipsa  loquitur  does  not  dispense  with  the  requirement  that  he  who 
alleges  negligence  must  prove  it,  but  merely  gives  to  the  plaintiff, 
on  proof  of  the  accident  and  enough  of  the  attending  circum- 
stances to  invoke  the  rule,  the  benefit  of  a  presumption,  the  ag- 
gregate effect  of  which  is  prima  facie  proof  of  negligence,    p.  443. 

14.  Negugencel — Res  Ipsa  Loquitur. — ApplicahiUtp. — ^The  rule  res 
ipsa  loquitur  is  not  applicable  where  the  parties  are  under  the 
same  measure  of  care  to  avoid  inflicting  or  receiving  an  injury, 
p.  446. 

15.  Railroads. — Injuries  to  Persons  Near  Tracks. — Negligence. — 
Evidence. — Sufficiency. — In  an  action  against  a  railroad  company 
for  injuries  by  being  struck  by  coal  thrown  from  a  passing  train, 
evidence  showing  that  plaintiff,  who  was  in  the  employ  of  an 
independent  contractor  engaged  in  the  construction  of  a  bridge 
for  the  company,  was  upon  the  structure  engaged  in  the  discharge 
of  his  duties  as  a  night  watchman,  and  showing  circumstances 
sufficient  to  warrant  the  Jury  in  believing  that  the  injury  was 
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the  result  of  being  struck  by  a  piece  of  coal  coming  from  the 
tender  of  the  train.  Justifies  the  presumption  that  there  was 
negligence  in  the  loading  or  handling  of  the  coal  under  the  rule 
res  ipsa  loquitur,  in  view  of  the  fact  that  the  tender,  engine,  and 
coal  thrown  were  under  the  exclusive  control  and  management 
of  defendant's  agents,  and,  in  the  absence  of  evidence  to  explain 
away  such  presumption,  was  sufficient  to  sustain  the  verdict  for 
plaintiff,  pp.  448, 449. 
16.  Evidence. — Circumstantial  Evidence. — Sufflciency. — In  a  civil 
action,  where  the  solution  of  the  matter  in  controversy  depends 
on  circumstantial  evidence,  reasonable  probability  is  the  rule, 
and  where  the  circumstances  agree  with  and  support  the  hypoth- 
esis they  are  adduced  to  prove,  they  are  sufficient    p.  449. 

Prom  Wayne  Circuit  Court;  Henry  C.  Fox,  Judge. 

Action  by  Otto  E.  Hoffman  against  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

Walter  G.  Butler  and  John  L.  Bupe,  for  appellant. 
Shively  &  Shively,  for  appellee. 

Caldwell,  P.  J. — Trial  by  jury,  verdict  for  appellee  for 
$5,000  from  which  $1,500  was  remitted,  and  judgment  ren- 
dered for  the  residue.  The  complaint  is  in  two  paragraphs. 
Error  is  assigned  on  the  overruling  of  the  demurrer  to  each.  ^ 

The  averments  of  the  first  paragraph  necessary  to  deter- 
mine its  sufficiency  against  objections  urged,  are  substan- 
tially as  follows:  January  25,  1911,  appellant,  in  the  proc- 
ess of  double  tracking  its  railroad,  was  constructing  over 
Simmons  Creek  west  of  Dublin  a  concrete  double  arch 
bridge.  The  work  consisted  of  such  double  arches  and  a 
cinder  fill  thereon,  and  was  being  performed  by  an  inde- 
pendent contractor.  The  bridge  on  its  completion  was  de- 
signed to  support  the  existing  track  on  the  north  and  an 
additional  track  to  be  laid  on  the  south.  In  order  that 
traffic  might  not  be  interrupted,  the  south  half  of  the  bridge 
was  built  first.  On  said  day  the  south  half  of  the  double 
arches  had  been  completed,  the  fill  made  thereon,  and  a 
temporary  track  about  1,000  feet  in  length  extending  across 
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the  south  half  of  the  work  and  joining  the  existing  track 
at  each  end,  was  being  used  for  the  passage  of  trains  while 
the  old  bridge  supporting  the  existing  line  of  road  on  the 
north  was  being  removed,  and  the  north  half  of  the  work 
constructed.  In  making  the  fill  over  the  south  half  of  the 
arches,  a  crib  was  constructed  by  the  use  of  railroad  ties 
to  support  the  north  wall  of  such  fill  while  the  north  half 
of  the  work  was  being  done.  On  said  day  the  concrete 
work  of  the  north  half  was  nearing  completion.  Appellee 
was  employed  as  a  watchman  by  the  independent  contractor. 
His  duties  as  such  watchman  were  that  he  should  remain 
on  and  about  the  bridge  during  the  nighttime,  and  care 
for  the  same,  and  also  that  he  should  look  after  and  keep 
fire  in  certain  stationary  engines,  which  were  being  used 
in  constructing  the  work.  It  is  alleged  that  said  temporary 
track  was  crooked,  uneven  and  not  well  ballasted.  About 
5:30  o'clock  on  the  morning  of  said  day,  and  before  the 
arrival  of  the  force  of  men  engaged  in  said  work,  appel- 
lant ran  a  west  bound  passenger  train  over  the  temporary 
track  at  the  rate  of  forty  miles  per  hour.  By  reason  of 
the  condition  of  the  track,  the  train  did  not  run  smoothly, 
but  swayed  and  rocked.  Appellant  at  the  time  was  in  the 
line  and  performance  of  his  duty  at  a  point  on  the  north 
half  of  said  arches,  five  to  seven  feet  north  of  the  temporary 
track,  which,  by  reason  of  the  fill,  was  seven  or  eight  feet 
above  him,  and  thereupon,  while  the  train  was  being  care- 
lessly and  negligently  operated  over  the  uneven  track,  a 
large  lump  of  coal  fell  from  the  tender  of  the  engine  draw- 
ing the  train,  and  struck  appellee  on  the  head  and  seriously 
injured  him.  It  is  alleged  that  appellant  was  guilty  of 
negligence  in  loading  the  coal  in  the  tender,  and  in  operat- 
ing the  train  at  a  high  rate  of  speed  over  the  defective 
track,  and  that  as  a  result  the  lump  of  coal  was  thrown 
from  the  tender  against  appellee  injuring  him,  as  aforesaid. 
It  is  alleged  also  that  appellant  knew  and  that  appellee  did 
not  know  of  the  negligence  as  pleaded. 
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The  second  paragpraph  of  complaint  does  not  differ  mate^ 
rially  from  the  first.  It  contains  additional  matter  that 
there  was  in  force  a  general  rule  and  order  made  by  appel- 
lant that  trains  should  not  be  operated  over  the  temporary 
track  at  a  speed  exceeding  fifteen  miles  per  hour. 

Against  the  sufficiency  of  the  first  paragraph  of  com- 
plaint it  is  argnied  that  the  paragraph  does  not  disclose  that 
appellee's  duties  required  him  to  be  on  the  incompleted 
bridge ;  that  it  does  disclose  that  he  was  there  for  purposes 
of  his  own ;  that  as  a  consequence,  it  does  not  appear  that 
appellant  owed  appellee  any  duty  to  exercise  care  respect- 
ing him.  It  is  argued  also  that  the  accident  and  injuiy 
resulted  from  dangers  and  risks  incident  to  appellee's  em- 
ployment and  known  to  him,  which  dangers  and  risks  were 
therefore  assumed  by  him. 

As  indicated,  it  is  alleged  in  the  paragraph  that  appellee 

was  employed  as  a  watchman,  and  that  it  was  a  part  of  his 

duty  imder  such  employment  to  be  on  and  about  the 

1.  bridge,  and  to  care  for  same  during  the  nighttime. 
It  is  specifically  alleged  that  appellee  received  his 

injuries  while  discharging  such  duties,  and  it  therefore  suffi- 
ciently appears  that  appellee's  duty  rather  than  some  pur- 
pose of  his  own  accounted  for  his  presence.  He  was,  there- 
fore, rightfully  on  the  bridge.  Being  rightfully  on  the  bridge, 
appellant  was  chargeable  with  notice  of  his  whereabouts. 
Jackson  v.  Oalveston,  etc.,  B.  Co.  (1897),  90  Tex.  372,  38 
S.  W.  745.    Appellee  being  rightfully  near  the  track, 

2.  and  appellant  being  chargeable  with  notice  of  his 
presence,  because  it  was  chargeable  with  notice  of  the 

presence  of  all  persons  who  might  be  rightfully  near  the 
track,  it  follows  that  appellant  owed  appellee  the  duty  to 
use  ordinary  care  to  avoid  injuring  him,  and  that  if  it  failed 
to  do  so,  it  was  thereby  guilty  of  negligence.  Such  being 
the  case,  the  averments  contained  in  the  paragraph — 

3.  that  appellant,  with  knowledge  of  the  facts,  negli- 
gently loaded  the  coal  by  piling  it  up  above  the  top 
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of  tlie  tender,  in  the  absence  of  safeguards  to  prevent  it 
from  falling,  and  so  that  it  would  fall  and  be  thrown  from 
the  tender  by  the  motion  of  the  engine,  and  that,  as  afore- 
said, appellant  negligently  ran  said  loaded  engine  over  said 
defective  track  at  said  high  rate  of  speed — are  sufficient  as 
a  charge  of  negligence.  Fletcher  v.  Baltimore,  etc.,  B.  Co. 
(1897),  168  U.  S.  135, 18  Sup.  Ct.  35,  42  L.  Ed  411;  Gulf, 
etc.,  B.  Co.  V.  Wood  (1901),  63  S.  W.  (Tex.  Civ.  App.)  164; 
Cleveland,  etc.,  B.  Co.  v.  Berry  (1899),  152  Ind.  607,  616, 
53  N.  E.  415,  46  L.  R.  A.  33 ;  33  Cyc.  779. 

In  a  case  where  the  principle  of  assumption  of  risk  ap- 
plies^ the  person  subjected  to  such  principle  is  held  to  as- 
sume the  risk  incident  to  the  enterprise,  when  prop- 

4.  erly  equipped  and  conducted,  and  in  addition,  he 
assumes  all  risks  growing  out  of  defects  or  dangers 

of  which  he  had  either  actual  or  constructive  knowledge, 
and  which  he  understands  and  appreciates  although  such 
additional  risks  have  their  origin  in  the  negligence  of  the 
one  who  in  the  particular  matter  sustains  to  him  the  rela- 
tion of  master  or  other  contractual  relation.  As  matter  of 
pleading  in  negligence  cases,  a  general  allegation  of 

5.  plaintiff's  want  of  knowledge  respecting  the  defect 
and  consequent  danger  complained  of  is  sufficient, 

unless  specific  facts  disclosed  by  the  complaint  overcome 
such  general  averment.  Such  general  allegation  negatives 
not  only  actual  but  also  constructive  knowledge.  Terre 
Haute,  etc..  Traction  Co.  v.  Young  (1914),  56  Ind.  App.  25, 
104  N.  E.  780;  Diamond  Block  Coal  Co.  v.  Cuthbertson 
(1906),  166  Ind.  290,  76  N.  E.  1060. 

The  negligence  charged  here  in  the  first  paragraph  of 

complaint  is  respecting  the  loading  of  the  coal  on  the  tender, 

and  the  manner  of  operating  the  engine  over  the  de- 

6.  fective  track.     It  is  averred  that  appellee  had  no 
knowledge  of  appellant's  alleged  negligent  acts  as 

averred  in  the  paragraph,  and  there  being  no  specific  facts 
pleaded  which  nullify  the  general  allegation,  the  paragraph 
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is  sufficient  as  against  the  criticism  now  under  considera- 
tion, even  if  the  element  of  "assumption  of  risk"  were  in- 
volved in  this  action.    However,  what  is  technically  known 
as  the  doctrine  of  the  '^assumption  of  risk"  has  no 

7.  application  to  a  case  such  as  this.  Such  doctrine  is 
confined  to  those  negligence  cases  wherein  the  rela- 
tion of  master  and  servant  or  other  contractual  relation 
exists.  There  was  no  such  relation  between  appellant  and 
appellee.  Indiana,  etc,  Oil  Co,  v.  O'Brien  (1903),  160  Ind. 
266,  65  N.  E.  918,  66  N.  E.  742 ;  Davis  Coal  Co.  v.  Pollard 
(1902),  158  Ind.  607,  62  N.  E.  493,  92  Am.  St  319;  Cleve^ 
land,  etc.,  B.  Co.  v.  Oossett  (1909),  172  Ind.  525,  539,  87 

N.  E.  723.    It  may  be  granted  that  in  relations  other 

8.  than  contractual,  there  is  applied  in  negligence  cases 
a  principle  very  similar  in  its  nature  to  the  principle 

of  the  assumption  of  risk,  as,  where  one  voluntarily  uses 
a  defective  bridge,  street,  highway  or  sidewalk,  with  actual 
or  constructive  knowledge  of  its  condition,  and  as  a  conse- 
quence of  such  use,  siiffers  an  injury.  No  term  of  universal 
application  is  used  to  designate  the  principle  involved  which 
in  such  cases  may  defeat  the  right  to  recover  for  such 
injury.  The  hazard  encountered  under  such  circumstances 
is  referred  to  by  the  courts  as  an  incurred  risk,  and  some- 
times as  an  assumed  risk,  while  the  fact  that  one  so  en- 
counters it  is  sometimes  called  taking  the  risk.  In  all  such 
cases,  application  of  the  maxim  volenti  non  fit  injuria, 
"that  to  which  a  person  consents  is  not  deemed  in  law  an 
injury",  may  defeat  a  .recovery.  City  of  Washington  v. 
Small  (1882),  86  Ind.  462,  466;  City  of  Indianapolis  v. 
Cook  (1884),  99  Ind.  10,  13;  Bruker  v.  Town  of  Covington 
(1879),  69  Ind.  33,  35  Am.  Rep.  202;  Town  of  Salem  v. 
Walker  (1897),  16  Ind.  App.  687,  692,  46  N.  E.  90;  Town 
of  Gosport  v.  Evans  (1887),  112  Ind.  133,  13  N.  E.  256,  2 
Am.  St.  164.  Persons  being  transported  on  freight  and 
stock  cars  are  also  said  to  assume  the  risk  of  so  doing  {Ohio, 
etc.,  R.  Co.  V.  Watson  [1893],  19  L.  R.  A.  310,  note) ;  or 
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by  occupying  improper  places  on  street  cars  {Burns  v. 
Johnstown,  etc,  B.  Co.  [1905],  2  L.  E.  A.  (N.  S.)  1191, 
note) ;  or  by  alighting  from  a  moving  car  {Jagger  v.  Peoples 
St.  R.  Co.  [1897],  38  L.  B.  A.  786,  note).  A  like  term  is 
used  to  characterize  conduct  in  certain  other  relations. 
Wells  V.  Minneapolis  Baseball,  etc.,  Co.  (1913),  122  Minn. 
327,  142  N.  W.  706,  46  L.  R.  A.  (N.  S.)  606;  Muldoon  v. 
Seattle,  etc.,  B.  Co.  (1894),  10  Wash.  311,  38  Pac.  995,  45 
Am.  St.  787,  22  L.  R.  A.  794.  It  will  be  observed,  how- 
ever, that  in  such  cases,  the  conduct  of  the  person  involved 
is  frequently  characterized  as  contributory  negligence.  As 
indicated,  the  principle  of  assumption  of  risk  is  not  involved 
in  this  action.  The  principle  of  incurred  risk  and  also  of 
contributory  negligence  may  be  involved.  The  three  prin- 
ciples are  distinguishable  in  this:  Where  one  voluntarily 
and  knowingly  places  himself  in  a  certain  environment,  or 
undertakes  to  use  a  certain  instrumentality,  and  as  a  con- 
sequence receives  an  injury,  his  right  to  recover  therefor 
may  be  defeated  by  the  doctrine  of  the  assumption  of  risk, 
where  the  contractual  relation  exists,  or  by  the  doctrine  of 
incurred  risk  where  the  relation  is  noncontractual,  even 
though  he  may  have  exercised  due  care  for  his  own  safety 
in  the  midst  of  such  environment  or  in  the  actual  use  of 

such  instrumentality.  In  the  midst  of  such  environ- 
9.    ment  or  in  the  actual  use  of  such  instrumentality, 

he  may  have  proceeded  negligently  or  omitted  to  ex- 
ercise care  for  his  own  safety,  and  if  as  a  consequence  he 
sofFers  an  injury  the  principle  of  contributory  negligence 
would  defeat  his  right  to  recover  therefor.  When  either 
of  the  first  two  principles  defeats  an  action  brought  to  re- 
cover for  an  injury,  it  is  because  of  the  situation  that  the 
person  involved  voluntarily  and  knowingly  assumes.  Con- 
tributory negligence  defeats  him  by  reason  of  careless  con- 
duct in  a  given  situation.  See  Davis  Coal  Co.  v.  Pollard, 
supra;  Indiana,  etc,,  Oil  Co.  v.  O'Brien,  supra;  Town  of 
Salem  v.  Walker,  supra;  Town  of  Oosport  v.  Evans,  supra; 
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Coley  V.  North  Carolina  B.  Co.  (1901);  128  N.  C.  534,  39 
S.  E.  43,  57  L.  R.  A.  817 ;  Coley  v.  North  CaroUna  R.  Co. 
(1901),  129  N.  C.  407,  40  S.  E.  195;  Shearman  &  Redfield, 
Negligence  (6th  ed.)  §114a. 

We  have  indicated  that  in  cases  involving  the  principle 

of  assumption  of  risk,  as  herein  distinguished,  the  burden 

is  on  the  plaintiff  suing  to  recover  for  injuries,  both 

10.  to  allege  by  appropriate  averments,  and  also  to  prove 
that  he  did  not  assume  the  risk  involved.  A  different 
rule  obtains,  however,  respecting  incurred  risks.  As  to  these, 
the  burden  of  pleading  and  proof  is  on  the  defendant. 
Facts  showing  that  the  risk  was  incurred  may  be  proven, 
however,  under  the  general  denial.  Indiana,  etc,  Oil  Co.  v. 
O'Brien,  supra.  It  follows  that  the  first  paragraph  of  the 
complaint  is  not  subject  to  the  criticism  now  under  con- 
sideration, and  also  that  the  court  did  not  err  in  overruling 
a  demurrer  to  such  first  paragraph.  As  the  second  para- 
graph is  substantially  the  same  as  the  first,  our  conclusion 
is  the  same  as  to  the  ruling  on  the  demurrer  to  such  para- 
graph. 

Appellant's  principal  point  of  contention  is  whether  the 
court  properly  applied  to  the  facts  and  circumstances  of 
this  case  the  maxim  res  ipsa  loquitur,  ''the  thing  itself 
speaks".  This  contention  arises  from  instruction  No.  13 
given  by  the  court  on  its  own  motion,  and  from  the  refusal 
of  instruction  No.  10  requested  by  appellant.  Instruction 
No.  13,  in  so' far  as  it  is  criticized,  is  as  follows:  "If  you 
believe  from  the  preponderance  of  the  evidence  of  this  case 
that  on  the  25th  day  of  January,  1911,  the  defendant  was 
having  a  bridge  constructed  on  its  .line  of  railway  near 
Dublin  in  this  county,  and  that  the  work  was  being  done 
by  a  contractor,  who  had  contracted  with  the  defendant  to 
build  and  complete  said  bridge,  and  that  while  said  bridge 
was  being  constructed,  the  defendant  was  running  its  trains 
over  said  bridge;  that  at  the  time  aforesaid  the  plaintiff 
was  in  the  employ  of  said  contractor,  and  not  the  defend- 
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ant ;  that  in  the  morning  of  said  day  the  defendant  was  by 
its  servants  and  employes  running  a  locomotive  and  train 
of  cars  over  said  bridge ;  that  at  the  time  the  plaintiff  was 
where  he  had  a  lawful  right  to  be,  and  was  without  any 
fault  or  negligence  in  the  premises;  that  while  said  loco- 
motive and  train  of  cars  was  passing  over  said  bridge  in 
the  possession  of  and  under  the  control  of  defendant's  serv- 
ants and  employes,  a  lump  of  coal  fell  from  said  locomotive 
and  struck  the  plaintiff,  without  any  notice  or  warning  to 
him,  knocking  him  down  and  injuring  him''  that  in  sub- 
stance such  facts  give  rise  to  a  presumption  of  negligence 
against  appellant,  which  presumption  it  is  called  on  to  meet. 
Instruction  No.  10,  requested  by  appellant  and  refused  by 
the  court  is  to  the  effect  that  this  case  does  not  belong  in 
that  class  of  cases  wherein  proof  of  the  facts  showing  the 
accident  gives  rise  to  the  presumption  of  negligence ;  that  in 
this  case,  there  is  no  presumption  of  negligence ;  that  to  be 
entitled  to  a  verdict,  appellee  must  prove  the  negligence  as 
charged. 

We  shall  first  consider  what  may  be  called  the  minor  or 

secondary   objections   urged    against   instruction    No.    13. 

These  minor   objections   are   that   said  instruction 

11.  ignores  each  of  the  following  elements:  The  question 
of  whether  appellant  owed  appellee  any  duty,  the 
question  of  the  relation  of  the  parties  respecting  their  mu- 
tual duty  to  exercise  care,  the  question  of  assumption  of 
risk,  and  the  question  of  appellee  having  voluntarily  placed 
himself  in  danger.  These  minor  objections  might  be  dis- 
posed of  by  calling  attention  to  the  fact  that  although  the 
instruction  is  hypothetical  in  form,  the  question  submitted 
thereby  is  not  the  ultimate  one  of  the  right  to  a  verdict.  It 
goes  no  further  than  to  submit  to  the  consideration  of  the 
jury  certain  facts,  which  if  found  to  be  true,  give  rise  to  a 
presumption  of  negligence.  However,  if  appellee  was  where 
he  had  a  lawful  right  to  be,  then,  as  already  indicated,  ap- 
pellant was  chargeable  with  notice  of  his  presence.      As 
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a  consequence,  appellant  owed  appellee  the  duty  to  ex- 
ercise reasonable  care  in  the  conduct  of  its  business  to  avoid 
injuring  hinu  Jackson  v.  Galveston,  etc.,  B.  Co.,  supra; 
Fletcher  v.  Baltimore,  etc.,  B.  Co.,  supra;  Pittsburgh, 
etc,  B.  Co.  V.  Warrum  (1908),  42  Ind.  App.  179,  184, 
82  N.  E.  934,  84  N.  E.  356;  Cleveland,  etc.,  B.  Co.  v. 
Berry  (1899),  46  L.  R.  A.  33,  note.  Granting  that  it  was 
appellee's  duty  also  to  exercise  reasonable  care  for  his  own 
safety,  this  element  is  provided  for  in  that  the  instruction 
assumes  hypothetically  that  appellee  was  where  he  had  a 
lawful  right  to  be,  and  that  he  was  free  from  contributory 
fault  If  he  was  so  situated,  and  so  conducted  himself,  the 
element  of  incurred  risk  also,  as  a  potent  factor  against  ap- 
pellee, was  excluded. 

Considering  next  the  major  objection  urged  against  said 

instruction,  under  the  facts  submitted.  Is  the  maxim  res  ipsa 

loquitur  applicable  f    Appellant,  by  counsel  states  its 

12.  position  thus:  ''The  rule  of  negligence  presumed 
from  the»happening  of  the  event  causing  injury,  has 
its  foundation  in  the  contract  relation  between  carrier  and 
passenger,  or  with  respect  to  injuries  to  persons  lawfully 
using  a  public  highway  from  something  permitted  on  prem- 
ises adjoining  the  highway.  In  the  first  class  of  cases,  the  car- 
rier is  substantially  an  insurer  of  the  safe  passage  of  the 
passenger,  and  in  the  other,  there  is  a  special  duty  of  the 
property  owner  to  avoid  injury  to  persons  on  the  highw^. 
In  no  case  is  the  rule  applied  where  there  is  no  contract 
relation  or  specific  duty  imposed,  and  where  the  parties  are 
under  the  same  measure  of  care  to  avoid  inflicting  or  re- 
ceiving injury."  The  maxim  is  applied  to  many  relations 
aside  from  those  indicated  by  appellant.  The  rule  is  thus 
stated  by  this  court:  ** Where  an  accident  happens  result- 
ing in  the  injury  to  a  person  or  his  property,  and  it  is  made 
to  appear  that  all  the  instrumentalities  causing  the  accident 
are  under  the  exclusive  control  and  management  of  the  de- 
fendant, and  the  accident  is  such  as  ordinarily  would  not 
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occur  if  due  care  was  exercised  by  those  who  have  control  of 
such  instrumentalities,  and  the  duty  to  exercise  such  care 
is  owing  the  plaintiff  from  the  defendant,  then  proof  of  the 
circumstances  of  the  accident  and  injury  resulting  therefrom 
casts  on  the  defendant  the  presumption  of  negligence  and 
the  burden  of  explaining  the  accident  consistent  with  due 
care  on  his  part."  Kfioefel  v.  Atkins  (1907),  40  Ind.  App. 
428,  436,  81  N.  E.  600.  See,  also,  Snyder  v.  Wheeling  Elec. 
Co.  (1897),  43  W.  Va.  661,  28  S.  E.  733,  64  Am.  St  922,  39 
L.  B.  A.  499.  The  first  case  cited  reviews  the  authorities 
and  applies  the  maxim  to  a  situation  wherein  a  customer 
called  on  a  druggist  for  a  harmless  remedy,  and  was  sup- 
plied with  a  poisonous  substance  instead.  For  application 
of  the  maxim  to  various  situations  wherein  persons  lawfully 
using  sidewalks,  streets  and  other  public  highways  receive 
injuries  from  coal  holes,  trap  doors,  falling  walls  and  struc- 
tures and  falling  articles  of  various  kinds,  explosions,  derail- 
ment of  cars,  etc,  see  note  to  Corbin  v.  Benton  (1912),  43 
L.  E.  A.  (N.  S.)  591.  For  cases  involving  the  falling  of 
objects  from  elevated  railroads,  see  note  to  Carney  v.  Boston, 
etc..  Railway  (1912),  42  L.  R.  A.  (N.  S.)  90.  For  cases 
wherein  persons  lawfully  on  the  premises  of  other  persons 
receive  injuries  through  instrumentalities  under  the  control 
of  such  other  persons,  see  note  to  Barnowski  v.  Helson 
(1891),  15  L.  R.  A.  34.  See  also  cases  collected  in  note  to 
Stearns  v.  Ontario  Spinning  Co.  (1898),  3  Am.  Neg. 
Rep.  485. 

It  should  be  kept  in  mind  that  the  rule  res  ipsa  loqmtur 

is  not  resorted  to  for  the  purpose  of  creating  negligence. 

It  is  not  so  potent  as  to  convert  into  a  negligent  act 

13.  that  which  is  otherwise  due  care.  It  does  not  dis- 
pense with  the  rule  that  he  who  alleges  negligence 
must  prove  it  It  is  in  certain  cases  sunply  a  step  in  the 
process  by  which  negligence  may  be  proven.  Lyles  v.  Bran- 
non,  etc.,  Co,  (1905),  140  N.  C.  25,  52  S.  E.  233.  It  merely 
permits  plaintiff  to  place  in  the  scales  along  with  the  proof 
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of  the  accident  and  enough  of  the  attending  circumstances 
to  invoke  the  rule,  a  presumption,  the  aggregate  effect  of 
which  is  prima  fade  proof  of  negligence.  Kay  v.  Metro- 
politan 8t.  R.  Co.  (1909),  163  N.  Y.  447,  57  N.  E.  751; 
Christ ensen  v.  Oregon,  etc.,  R.  Co.  (1909),  35  Utah  137,  99 
Pac.  676,  20  L.  R.  A.  (N.  S.)  255,  18  Ann,  Gas.  1159. 

While  the  rule  has  been  more  frequently  applied  in 
12.   cases  involving  the  relation  of  carrier  and  passenger, 

than  other  relations,  yet  neither  reason  nor  authority 
justifies  its  limitation  to  such  relation  and  to  relations  exist- 
ing between  persons  lawfully  on  a  public  highway,  and  the 
owner  of  adjacent  property.  The  application  of  the  rule 
originates  from  the  nature  of  the  act  done,  rather  than  from 
the  relation  existing  between  the  parties  to  such  act.  Mc- 
Cray  v.  Galveston,  etc.,  R.  Co.  (1896),  89  Tex.  168, 34  S.  W. 
95.  It  would,  therefore,  seem  that  where  the  necessary 
facts  appear  as  where  the  person  charged  has  exclusive  con- 
trol of  the  instrumentality  by  which  the  injury  is  inflicted, 
etc.,  the  rule  may  be  invoked  in  negligence  cases,  under 
some  circumstances,  where  any  one  of  a  number  of  relations 
so  exists,  as  where  the  relation  is  that  of  carrier  and  pas- 
senger, master  and  servant,  customer  and  merchant  as  in 
Knoefel  v.  Atkins,  supra,  or  where  the  parties  stand  in  no 
particular  relation  to  each  other,  as  where  one  is  in  a  place 
where  he  has  a  lawful  right  to  be,  engaged  in  a  lawful  oc- 
cupation or  pursuit,  and  is  injured  through  the  negligent 
conduct  of  another.  For  example,  where  a  traveler  on  a 
street  is  injured  through  the  careless  act  of  an  adjoining 
proprietor,  in  negligently  permitting  some  article  to  fall  on 
hfan.  Stewart  v.  Harvard  College  (1866),  94  Mass.  58,  67. 
Of  course,  it  is  probably  true  that  in  some  relations,  proof 
of  fewer  circumstances  than  in  other  relations  may  be  suf- 
ficient to  invoke  the  rule.  In  the  well  considered  case  of 
Cincinnati,  etc,  R.  Co.  v.  South  Fork  Coal  Co.  (1905),  139 
Fed.  528,  534,  71  C.  C.  A.  316,  1  L.  r!  A.  (N.  S.)  533,  the 
court  said:    **In  each  action  for  a  tortious  injury  the  qnes- 
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tion  as  to  what  evidence  will  make  a  prima  facie  case  of 
negligence  and  require  an  explanation  from  the  defendant 
will  depend  upon  the  nature  and  circumstances  of  the  in- 
juiy  and  the  measure  of  care  due  from  the  defendant." 
That  it  is  the  nature  of  the  thing  done,  rather  than  the  re- 
lation between  the  parties,  that  calls  for  the  application  of 
the  maxim,  appears  in  that  the  rule  is  not  always  applied 
where  the  relation  of  carrier  and  passenger  exists,  as  where 
a  passenger  in  departing  from  a  coach  of  a  standing  train 
placed  his  hand  on  the  door  jamb  and  was  injured  hy  the 
coach  door  slamming  against  it.  In  such  case  the  court  re- 
fused to  apply  the  maxim,  for  the  reason  that  the  instru- 
mentality that  caused  the  injury  was  not  exclusively  under 
the  control  of  the  defendant  and  its  servants;  that  such 
doors  were  frequently  opened  and  closed  by  other  persons. 
Christensen  v.  Oregon,  etc.,  R.  Co.,  supra.  In  that  case  the 
rule  is  announced  that  in  order  that  an  injured  passenger 
may  invoke  the  maxim,  it  must  appear  that  the  injury  was 
occasioned  by  a  collision,  derailment  or  upsetting  of  coaches, 
breaking  of  machinery  or  appliances,  or  in  the  management 
of  the  instrumentality  or  means  used  in  the  business  over 
which  the  carrier  has  control,  and  for  the  conduct  and  man- 
agement of  which  he  is  responsible.  It  would,  therefore,  seem 
that  where  it  appears  that  the  instrumentality  that  caused 
the  injury  is  under  the  exclusive  control  and  management  of 
the  defendant  or  its  servants^  and  it  plainly  appears  that 
the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen,  if  those  who  have  such  control  and  management 
use  proper  care,  there  being  a  duty  to  exercise  such  care,  the 
maxim  res  ipsa  loquitur  may  be  invoked.  It  was  applied  in 
Oulf,  etc.,  R.  Co.  V.  Wood  (1901),  63  S.  W.  (Tex.  Civ,  App.) 
164,  where  a  lump  of  coal  fell  from  the  tender  of  a  passing 
train,  and  injured  a  section  hand,  who  was  standing  five  or 
six  feet  from  the  track ;  and  in  Houser  v.  Cumberland,  etc., 
B.  Co.  (1894),  80  Md.  146,  30  Atl.  906,  45  Am.  St.  332,  27 
L.  R.  A.  154,  where  one  lawfully  walking  along  a  footpath 
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near  the  right  of  way  was  injured  by  crossties  falling  from 
a  passing  car;  and  in  Memphis,  etc.,  Packet  Co.  v.  McCool 
(1882),  83  Ind.  393,  43  Am.  Rep.  71,  where  a  passenger  on 
a  steamboat  was  injured  by  the  act  of  a  servant  of  defend- 
ant in  permitting  a  bale  of  cotton  to  fall  on  him;  and  in 
Louisville,  etc.,  B.  Co.  v.  Reynolds  (1903),  71  S.  W.  (Ky.) 
517,  where  a  person  lawfully  standing  near  a  railway  depot 
was  injured  under  circumstances  similar  to  those  in  Oulf, 
etc.,  R.  Co.  V.  Wood,  supra;  and  in  McCray  v.  Oalveston, 
etc.,  R.  Co.,  supra,  where  a  brakeman  was  injured  by  a  steel 
rail  falling  from  a  freight  car,  and  being  thrown  against 
him  by  the  motion  of  the  train,  while  he  was  sitting  on  a 
rear  car.  See,  also,  Doyle  v.  Chicago,  etc.,  R.  Co.  (1889),  77 
Iowa  607,  42  N.  W.  555,  4  L.  R.  A.  420,  where  a  coupling 
pin  was  hurled  by  the  wheels  of  a  car  passing  over  a  bridge, 
striking  a  workman  on  said  bridge,  who  was  standing  near, 
it  appearing  that  the  pin  was  not  on  the  bridge  prior  to  the 
passing  of  the  train ;  and  also  Union  Pac.  R.  Co.  v.  Erickson 
(1894),  41  Neb.  1,  59  N.  W.  347,  29  L.  R.  A.  137,  where  the 
circumstances  were  similar  to  those  in  Oulf,  etc.,  22.  Co.  v. 
Wood,  supra. 

The  scope  of  the  rule  that  res  ipsa  loquitur  does  not  apply 

where  the  parties  are  under  the  same  measure  of  care  to 

avoid  inflicting  or  receiving  injury,  is  illustrated  by 

14.  the  following  cases.  In  Sauer  v.  Eagle  Brewing  Co. 
(1906),  3  Cal.  App.  127,  84  Pac.  425,  plaintiff  was 
injured  by  a  vehicle,  which  he  was  driving,  colliding  with  a 
vehicle  which  defendant  was  driving.  There  the  rights  of 
the  parties  on  the  streets  were  identical  and  the  duty  rest- 
ing upon  one  to  avoid  the  collision  was  of  the  same  weight 
as  that  resting  upon  the  other.  The  instrumentality  that 
caused  the  injury  included  the  two  vehicles,  one  of  which 
was  under  the  exclusive  control  of  the  injured  party.  It 
was  properly  held  that  the  rule  did  not  apply.  In  Deniz  v. 
Pennsylvania  R.  Co.  (1908),  75  N.  J.  L.  893,  70  Atl.  164,  a 
tug  towing  a  lighter  in  entering  a  harbor  collided  with  a 
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vessel  anchored  in  a  slip  of  the  harbor.  The  court  said  that 
from  these  facts  alone  a  presumption  of  negligence  arose. 
It  will  be  observed  that  in  that  case,  considering  said  facts 
alone,  defendant  had  exclusive  control  of  the  agency  that 
caused  the  collision.  However,  under  all  the  facts  disclosed 
by  plaintiff's  evidence,  the  court  refused  to  apply  the  rule. 
In  our  judgment,  the  trial  court  in  the  case  at  bar  properly 
applied  the  maxim,  and  as  a  consequence  there  was  no  error 
in  giving  instruction  No.  13,  and  in  refusing  instruction 
No.  10. 

Our  attention  is  called  to  Schultz  v.  Chicago,  etc.,  R.  Co, 
(1887),  67  Wis.  616,  31  N.  W.  321,  58  Am.  Rep.  881.  In 
that  case,  appellant,  while  engaged  in  appellee's  service  as  a 
track  walker  was  injured  by  a  lump  of  coal  that  fell  from  a 
passing  engine.  Appellant,  as  a  witness,  testified  that  the 
coal  was  heaped  above  the  top  of  the  tender,  and  that  he 
knew  that  as  a  general  rule  tenders  were  so  loaded,  and 
that  coal  sometimes  fell  from  them.  At  the  close  of  ap- 
pellant's evidence,  the  court  directed  a  nonsuit.  On  appeal 
the  judgment  was  afSrmed,  the  court  assigning  among 
others,  two  reasons,  neither  of  which  is  applicable  here, 
to-wit,  (1)  the  relation  of  master  and  servant  existing,  ap- 
pellant, under  his  own  evidence  was  shown  to  have  assumed 
the  risk;  and  (2)  any  negligence  that  may  have  existed  was 
the  negligence  of  a  fellow  servant.  We  can  not  bring  our- 
selves to  agree  with  some  further  discussion  in  the  case  on 
the  subject  of  negligence,  and  to  the  effect  that  the  occur- 
rence came  within  the  realm  of  purely  accidental.  The  case 
is  both  criticized  and  distinguished  in  Union  Pac.  R.  Co,  v. 
Erickson,  supra,  10,  as  follows :  ' '  Portions  of  that  decision 
are  open  to  criticism ;  but  on  the  question  of  negligence  we 
do  not  think  that  the  conclusion  was  wrong,  or  that  it  con- 
flicts with  that  we  reach.  All  that  the  court  there  held  was 
that  the  facts  established  did  not  make  out  a  case  of  negli- 
gence in  law." 

Questions  are  raised  respecting  certain  other  instructions 
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given  and  refused.  We  do  not  feel  that  we  should  be  war- 
ranted in  discussing  such  instructions  and  questions  in  de- 
tail.   The  jury  was  fully  and  fairly  instructed. 

The  su£9ciency  of  the  evidence  is  challenged.    In  descrip- 
tive matter  the  evidence  follows  the  complaint.    There  was 

other  evidence  that  appellee,  as  an  employe  of  said 
15.   contractor,  had  been  engaged  at  said  work  for  several 

months.  A  few  days  before  the  accident,  he  was  as- 
signed to  nightwork  at  the  bridge,  his  duties  being  ''to  keep 
things  from  freezing,  watch  the  boilers  and  look  after 
things"  to  keep  fire  in  three  engines,  one  of  which  was  west 
of  the  bridge  on  the  grade,  and  two  east  of  the  bridge,  one 
on  the  grade  and  one  in  the  valley  below.  He  was  expected 
to  look  after  things  and  see  that  nothing  was  carried  away, 
and  to  have  everything  ready  for  work  when  the  workmen 
came  in  the  morning.  His  duties  required  him  to  visit  both 
sides  of  the  bridge.  On  this  particular  occasion,  he  had  been 
west  a  short  distance  at  a  temporary  telegraph  office.  As  he 
returned,  he  fixed  up  the  fire  under  the  boiler  west  of  the 
bridge,  and  then  passed  down  on  to  the  north  part  of  said 
arches,  and  there  gathered  up  some  pieces  of  boards  to  use 
in  kindling  the  fire  under  the  east  boilers.  He  carried  such 
pieces  of  boards  south  along  the  valley  where  the  two  arches 
joined,  and  was  engaged  in  breaking  up  said  boards,  by 
striking  them  against  said  crib,  when  the  train  approached. 
He  was  not  thinking  of  the  train,  and  could  not  and  did 
not  see  it  or  have  knowledge  of  its  presence  until  it  was 
practically  south  of  him.  The  track  there  was  seven  or  eight 
feet  above  and  several  feet  south  of  him.  Just  as  the  tender 
of  the  engine  was  about  opposite  him,  he  looked  up  and  saw 
a  missile  coming  towards  his  face  from  the  direction  of  the 
tender.  The  workmen,  when  they  arrived,  found  appellee 
in  a  semiconscious  condition,  lying  on  the  arches.  His  face 
and  head  were  cut  and  covered  with  dry  blood  and  coal 
dust.  Near  him  were  pieces  of  coal  and  slate,  some  of  them 
marked  with  blood.    This  coal  was  of  a  different  kind  and 
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quality  from  that  used  in  the  engines  at  the  bridge.  There 
was  no  coal  on  or  in  the  valley  of  the  arches  the  evening 
before  or  when  appellee  walked  south  with  the  pieces  of 
board.  The  crew  of  the  engine  drawing  said  train  con- 
sisted of  an  engineer  and  fireman,  the  former  only  testify- 
ing. His  evidence  was  to  the  effect  that  the  speed  of  the 
train  on  said  temporary  track  was  from  twelve  to  fifteen 
miles  per  hour ;  that  the  tender  had  a  water  tank  at  the  rear, 
and  extending  around  the  sides  of  the  coal  pit;  that  all 
around  the  outside  of  the  water  space  was  a  perpendicular 
flange  eight  to  ten  inches  high ;  that  the  top  of  the  tank  for 
about  twelve  feet  from  the  rear  was  level ;  that  along  the 
sides  of  the  pit  the  water  tank  was  about  eighteen  inches 
thick;  that  along  the  outside  of  this  water  space  was  said 
flange;  the  space  for  coal  consisted  of  the  pit,  and  the  top 
of  the  tank ;  the  rear  wall  of  the  pit  sloped,  the  other  walls 
being  perpendicular.  The  coal  capacity  of  the  tender  was 
27,000  pounds,  and  that  it  was  full  and  heaped  up  some- 
what at  Columbus  where  it  was  loaded;  that  there  were 
generally  eight  to  ten  thousand  pounds  left  at  Dublin.  He 
gave  it  as  his  opinion  that  the  coal  was  all  down  in  the  pit 
at  Dublin;  that  it  was  not  his  business  to  watch  the  coal, 
and  that  he  did  not  do  so.  The  trial  was  had  in  November, 
1911.  The  engineer  first  learned  on  the  day  before  he  tes- 
tified that  some  person  had  been  injured  at  said  bridge 
January  25,  previous  thereto. 

It  appears  that  the  evidence  tending  to  show  that  appel- 
lee was  struck  by  a  piece  of  coal,  and  that  it  came  from  said 
tender,  was  in  part  circumstantial.    In  our  judgment, 
16.   it  was  sufficient  to  justify  the  jury  in  so  believing. 
Where,  in  a  civU  suit,  the  solution  of  a  problem  in 
controversy  depends  on  circumstantial  evidence,  if 
15.  the  circumstances  agree  with  and  support  the  hy- 
pothesis, they  are  adduced  to  prove,  the  circum- 
stances are  sufficient  to  that  end.    In  such  cases,  reasonable 
probability  is  the  rule.    Indianapolis,  etc.,  R,  Co,  v.  Colling- 
Vol.  57—29 
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wood  (1880),  71  Ind.  476,  Knoefel  v.  Atkins,  supra,  433. 
Considered  as  a  matter  of  mere  circumstantial  evidence, 
however,  the  evidence  is  not  sufficient  to  prove  the  negli- 
gence charged.  Appellee  was  struck  by  a  piece  of  coal,  and 
the  jury,  as  we  have  said,  was  warranted  in  finding  that 
such  coal  came  from  the  tender,  but  there  is  no  circum- 
stance proven,  which  as  mere  matter  of  circumstantial  evi- 
dence, connects  the  fact  of  the  falling  of  the  coal  with  any 
human  agency.  But  the  tender  and  the  engine  and  the  coal 
thrown,  and  the  handling  and  management  of  all  these,  were 
under  the  exclusive  control  of  appellant's  servants.  We  do 
not  believe  that  coal  properly  and  carefully  loaded  on  an 
engine  properly  handled,  keeping  in  view  the  nature  of  the 
track,  would  ordinarily  fall  from  such  tender  upon  persons 
near  the  track.  It  is  in  such  a  situation  that  the  maxim 
res  ipsa  loquitur  supplements  circumstantial  evidence,  by 
raising  a  presumption  from  such  facts  unexplained  that 
there  was  negligence  in  the  loading  or  handling  of  the  coaL 
In  this  case,  as  indicated,  there  was  no  satisfactory  explana^ 
tory  evidence  as  to  how  the  coal  was  loaded  or  in  what  con- 
dition it  was.  The  engineer  apparently  had  no  knowledge 
of  the  situation,  except  speculative.  Oulf,  etc,  B.  Co.  v. 
Wood,  supra;  Louisville,  etc..  Traction  Co.  v.  Worrell 
(1909),  44  Ind.  App.  480,  489,  86  N.  E.  78;  Doyle  v.  Chi- 
cago, etc.,  B.  Co.,  supra;  Cincinnati  Traction  Co.  v.  Holzen- 
kamp  (1906),  74  Ohio  St.  379,  78  N.  E.  529,  113  Am.  St 
980,  6  L.  B.  A.  (N.  S.)  800;  Fitzgerald  v.  Southern  B.  Co. 
(1906),  6  L.  R.  A.  (N.  S.)  337,  note. 

Our  attention  is  called  to  Cleveland,  etc.,  B.  Co.  v.  Berry, 
supra.  In  that  case  the  judgment  was  reversed  for  insuffi- 
ciency of  evidence.  It  appeared  that  the  appellant  was  using 
the  track  of  the  Baltimore  and  Ohio  Southwestern  Railway 
Company.  Appellee  was  car  inspector  for  the  latter  com- 
pany. There  was  evidence  that  while  appellee  was  in  the 
line  of  his  duty,  standing  near  the  track,  he  observed  a 
coupling  pin  coming  from  the  tender  of  appellant's  train, 
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which  was  passing,  and  which  pin  struck  and  injured  him. 
The  train  crew  denied  that  the  pin  was  on  the  tender,  but 
on  the  assumption  that  it  was  there,  the  court  held  that 
under  the  allegations  and  proof  there  were  but  three  forces 
that  could  have  acted  on  it.  The  momentum  imparted  by 
the  onward  movement  of  the  train  over  a  smooth  track; 
centrifugal  force  from  the  movement  of  the  train  around  a 
slight  curve,  and  gravity  after  the  pin  was  dislodged  from 
the  tender;  and  that  to  assert  that  said  pin,  influenced  by 
said  forces  alone  and  in  the  absence  of  a  fourth  force,  as 
to  which  there  was  neither  allegation  nor  proof,  traveled  the 
distance  and  direction  claimed,  is  contrary  to  physical  laws. 
We  do  not  understand  that  by  said  decision  the  court  held 
that  the  maxim  res  ipsa  loqvitvr  could  not  be  applied  to 
such  a  case,  but  rather,  giving  to  such  maxim  the  full  force 
to  which  it  is  entitled,  in  such  a  case,  there  was  still  an  in- 
BufSciency  of  evidence.  Such  is  practically  the  construction 
placed  on  the  decision  by  Loudsville,  etc.,  R.  Co.  v.  Reynolds, 
supra. 

In  our  judgment,  there  was  evidence  to  sustain  the  verdict 
in  the  case  at  bar.  There  being  no  prejudicial  error  called 
to  our  attention,  the  judgment  is  affirmed. 

NoTK. — ^Reported  in  107  N.  E.  315.  As  to  when  employe  of  a 
railroad  company  is  charged  with  knowledge  of  the  condition  of  the 
road,  see  47  Am.  Rep.  43Q.  As  to  liability  of  a  railroad  for  personal 
injuries  from  negligent  operation  of  trains  to  person  on  adjoining 
property  or  highway,  see  31  L.  R.  A.  (N.  S.)  980.  As  to  servant's 
assumption  of  risk  in  the  absence  of  contractual  relation,  see  8  L. 
B.  A.  (N.  S.)  1007.  As  to  the  applicability  of  the  rale  of  res  ipsa 
loquitur  In  the  absence  of  contractual  relations,  see  6  L.  R.  A.  (N. 
S.)  800.  As  to  relation  of  the  doctrine  of  res  ipsa  loquitur  to  bur- 
den of  proof,  see  16  L.  R.  A.  (N.  S.)  527.  As  to  liability  of  a 
railroad  company  for  i)ersonal  injuries  caused  by  objects  thrown 
or  falling  from  train,  see  13  Ann.  Gas.  77.  See,  also,  under  (1,  3) 
33  Cyc.  865;  (2)  33  Cyc.  1145,  765;  (4)  26  Cyc.  1177,  1225;  (5)  29 
Cyc.  577,  578;  (6)  33  Cyc.  865;  26  Cyc.  1397;  (7)  26  Cyc.  1177; 
(8)  29  Cyc.  518;  (9)  29  Cyc.  507;  (10)  26  Cyc.  1397,  1399,  1403; 
(11)  38  Cyc  1632;  (12,  13,  14)  29  Cyc.  590;  (15)  33  Cyc.  891;  29 
Cyc.  593;  (16)  17  Cyc.  817. 
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Terre  Haute,  Indianapolis  and  Eastern  Trac- 
tion Company  v.  Frischman,  Administrator. 

[No.  8,475.    Filed  December  23,  1914.] 

1.  Nbqugencel — Contributory  Negligence. — Burden  of  Proof. — In- 
structions,— An  Instruction  in  an  action  for  the  death  of  one 
thrown  from  a  street  car,  stating  that  on  proof  of  the  material 
averments  of  the  complaint  by  a  fair  preponderance  of  the  evi- 
dence plaintiff  would  be  entitled  to  recover,  ''provided  It  is  not 
established  by  a  preponderance  of  all  the  evidence  In  the  cause, 
by  the  defendant,  that  the  plaintiff's  decedent  was  guilty  of  neg- 
ligence on  her  part,  which  proximately  contributed  to  the  acci- 
dent and  her  death",  was  not  objectionable  as  telling  the  Jury 
that  contributory  negligence  must  be  established  by  evidence 
produced  by  defendant    p.  454. 

2.  Negligence. — Contributory  Negligence, — Burden  of  Proof. — ^The 
defendant  has  the  burden  of  establisliing  contributory  negligence, 
but  such  burden  Is  accomplished  if  it  appears  from  all  the  evi- 
dence, produced  either  by  plaintiff  or  defendant,  that  contrib- 
utory negligence  existed,    p.  454. 

3.  Appeal. — Review. — Instructions. — Failure  to  Request. — ^An  In- 
struction, though  defective  in  the  arrangement  of  its  phrases, 
is  not  cause  for  reversal  where  it  is  apparent  that  it  was  subject 
to  no  misconstruction  in  its  meaning,  and  especially  in  the  ab- 
sence of  the  tender  by  the  complaining  party  of  an  instruction 
covering  the  subject  more  fully,    p.  454. 

4.  CiiBBiEBS. — Injuries  to  Passengers. — Duties  of  Street  Car  Em- 
ployes. — Instructions. — In  an  action  for  the  death  of  a  passenger 
who  was  caused  -to  fall  by  the  sudden  starting  of  defendants  car, 
an  instruction  merely  defining  the  general  duty  of  a  street  car 
company  and  Its  servants  in  charge  of  its  cars  to  its  passengers, 
was  not  objectionable,  even  though  the  complaint  charged  neg- 
ligence only  on  the  part  of  the  motorman.    p.  455. 

5.  Gabbiebs. — Street  Railroads. — Injuries  to  Passengers. — NegU- 
gence. — Instructions. — In  an  action  for  the  death  of  a  passenger 
thrown  from  a  street  car,  where  the  gist  of  the  negligence  charged 
was  the  sudden  starting  of  the  car,  an  instruction  stating  gener- 
ally the  duties  of  a  street  car  company,  and  that  if  it  was  found 
that  the  car  was  caused  to  slow  down  as  it  approached  the  usual 
fitopping  place  cm  signal  from  decedent  that  she  desired  to  alight, 
that  decedent  arose  preparatory  to  alighting,  believing  that  the 
car  was  about  to  stop,  that  the  motorman  and  conductor  in  the 
exercise  of  the  highest  degree  of  care  for  the  safety  of  the  pas- 
sengers could  have  ascertained  and  known  that  to  start  the  car 
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suddenly  without  notice  or  warning  would  endanger  the  life  or 
limb  of  decedent,  and  that  said  servants  failed  to  exercise  such 
care,  etc.,  was  not  such  as  to  cause  the  Jury  to  believe  that  some 
diarge'  of  negligence  against  the  conductor  was  relied  on  by 
plaintiff,  or  that  any  specific  negligence  on  his  part  would  permit 
a  recovery,  or  that  it  must  appear  that  he  was  free  from  fault 
to  release  defendant,  so  that  even  if  the  instruction  was  not 
strictly  accurate  it  was  harmless,  especially  in  view  of  all  the 
instructions  given,    pp.  455,457. 

6.  Appeal. — Review, — Instructions. — Invited  Errors — ^Appellant  can 
not  complain  of  error  embraced  in  an  instruction,  where  it  is 
apparent  from  instructions  tendered  by  it  that  the  error  was 
invited,    p.  456. 

7.  Appeal. — Review. — Harmless  Error, — Admission  of  Evidence,-^ 
In  an  action  for  the  wrongful  death  of  plaintiff*s  decedent,  error, 
if  any,  in  permitting  plaintiff  to  testify  as  to  the  extent  of  his 
fondly,  was  harmless,  where  the  objection  was  upon  the  ground 
that  such  testimony  might  influence  the  amount  of  damages,  and 
there  is  no  contention  by  appellant  that  the  damages  are  exces- 
sive,   p.  457. 

8.  EyTDENCB.-^Admissibility.'— Qualification  of  Witnesses, — It  is 
proper  to  ask  a  witness  questions  as  to  his  age  and  occupation,  as 
to  whether  he  is  a  man  of  family,  or  otherwise,  and  as  to  whether 
he  is  related  to  the  parties,  or  has  any  pecuniary  interest  in  the 
litigation,  so  that  the  Jury  may  know  something  of  his  qualifica- 
tions as  a  witness,    p.  457. 

Prom  Clay  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  George  Frischman,  administrator  of  the  estate 
of  Mary  Frischman,  deceased,  against  the  Terre  Haute,  In- 
dianapolis and  Eastern  Traction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

A,  W.  Knigki  and  McNutt,  Wallace  &  Sanders,  for  ap- 
pellant. 
C.  Q,  8co field  and  8,  M.  McGregor,  for  appellee. 

Ibach^  J. — ^In  this  action  appellee  as  administrator  re- 
covered $3,000  as  damages  for  the  death  of  his  daughter, 
caused  by  the  negligence  of  appellant  in  suddenly  jerking  a 
summer  car  in  the  city  of  Terre  Haute  on  which  she  was  a 
passenger,  throwing  her  out  and  causing  her  death. 

Eivor  is  argued  in  failing  to  grant  appellant's  motion 
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for  a  new  trial,  and  it  is  insisted  that  the  court  erred  in 
giving  to  the  jury  instructions  Nos.  2,  3  and  5,  and  in 

1.  admitting  certain  testimony  of  appellee.    By  instruc- 
tion No.  2  the  jury  was  told  that  if  the  "plaintiff 

established  by  a  fair  preponderance  of  the  evidence,  the 
truth  of  all  the  material  averments  of  the  complaint,  then 
the  plaintiff  would  be  entitled  to  recover  in  this  action,  pro- 
vided it  is  not  established  by  a  preponderance  of  all  the 
evidence  in  the  cause,  by  the  defendant,  that  the  plaintiff's 
decedent  was  guilty  of  negligence  on  her  part,  which  proxi- 
mately contributed  to  the  accident  and  her  death."  It  is 
objected  that  this  instruction  tells  the  jury  that  contributory 
negligence  must  be  established  by  evidence  produced  by  the 
defendant.  We  do  not  think  it  subject  to  this  objection. 
The  instruction  is  to  be  understood,  we  think,  as  stating  that 
contributory  negligence  must  be  established  by  the  defend- 
ant by  a  preponderance  of  all  the  evidence  in  the  cause. 
This  is  not  an  incorrect  statement  of  the  law,  since 

2.  the  burden  is  on  defendant  to  establish  contributory 
negligence,  but  this  burden  is  accomplished  if  it  ap- 
pears from  all  the  evidence,  produced  either  by  plain- 
tiff  or   defendant,    that  contributory   negligence    existed. 

The  instruction  is,  perhaps,  faulty  in  the  arrange- 

3.  ment  of  its  phrases,  but  not,  we  think,  subject  to  mis- 
construction in  its  meaning.    It  does  not  fall  within 

the  rule  applied  in  cases  such  as  Pittsburgh,  etc.,  R.  Co.  v. 
Reed  (1905),  36  Ind.  App.  67,  75  N.  E.  50.  By  other  in- 
structions the  jury  was  told,  in  language  which  was  even 
more  favorable  to  appellant  than  the  issues  would  warrant, 
that  appellee  could  not  recover  if  his  decedent  was  guUty 
of  contributory  negligence  in  the  slightest  degree,  or  was 
guilty  of  the  slightest  material  negligence  in  leaving  the 
car.  If  appellant  desired  an  instruction  which  would  state 
more  fully  that  contributory  negligence  may  be  inferred 
from  any  evidence  in  the  case  which  tends  to  show  it,  wheth- 
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er  produced  by  defendant  or  by  plaintiff,  it  should  have 
prepared  one. 

It  is  objected  that  instructions  Nos.  3  and  5  are  erroneous 

and  present  a  theoiy  of  recovery  not  in  issue,  namely,  that 

negligence  on  the  part  of  the  conductor  would  justify 

4.  a  recovery,  whereas  the  complaint  charged  solely 
negligence  on  the  part  of  the  motorman.    Instruction 

No.  3  is  merely  a  general  instruction  defining  the  general 
duty  of  a  street  car  company  and  its  servants  in  charge  of 
its  ears,  to  its  passengers,  and  is  in  no  wise  objectionable. 
Instruction  No.  5  opens  with  a  general  statement  as  to  the 
duties  of  a  street  car  company,  then  continues:  ''So  in  this 
case,  if  you  find  that  the  plaintiff's  decedent  was  a 

5.  passenger  on  defendant's  car,  and  that  as  it  was  ap- 
proaching 14th  Street,  she  gave  a  signal  to  stop  the 

car  at  said  14th  Street,  which  was  a  usual  stopping  place  for 
said  car,  upon  signal  being  given,  and  that  immediately 
after  signal  was  given,  the  servants  of  the  defendant  in 
charge  of  the  car  caused  it  to  slow  down,  as  it  neared  the 
usual  stopping  place  at  said  point,  and  that  while  it  was  so 
slowing  down  the  said  decedent  arose  from  her  seat  and 
stood  upon  the  fioor  of  the  car,  preparing  to  alight  when  the 
ear  should  come  to  a  stop ;  and  you  further  find  that  when 
the  car  was  running  slowly  the  said  decedent  was  induced 
to,  and  did  believe  under  the  circumstances  that  the  car  was 
about  to  stop  and  thereupon  she  was  preparing  to  alight, 
and  you  further  find  that  the  conductor  and  motorman  in 
charge  of  the  car,  in  the  exercise  of  the  highest  degree  of 
care  for  the  safety  of  the  passengers  on  the  car  could  have 
ascertained  and  known  that  to  suddenly  start  the  car  for- 
ward in  motion  unexpectedly,  and  without  notice  and  warn- 
ing, would  endanger  the  life  or  limb  of  said  decedent,  who 
was  so  occupying  her  position  on  the  car  with  a  view  to 
alighting;  and  you  further  find  that  the  said  servants  failed 
and  neglected  to  exercise  such  care,  but  on  the  contrary, 
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without  SO  doing,  suddenly  and  without  warning,  applied 
the  power  to  said  car,  causing  it  to  move  forward  with  a 
jerk,  while  the  decedent  was  about  to  alight  from  the  car  at 
the  time,  and  thereby  threw  her  violently  to  the  street  and 
killed  her,  then  I  instruct",  etc. 

It  is  charged  in  the  complaint  that  decedent  rang  the  bell 
to  notify  the  conductor  and  motorman  that  she  desired  to 
alight  at  14th  Street  and  to  stop  said  car  at  said  point ;  that 
immediately  thereafter  the  car  slowed  down  as  it  approached 
the  said  crossing,  and  decedent  believing  that  the  car  was 
slowing  down  to  stop  at  said  point,  arose  from  her  seat  so 
as  to  be  ready  to  alight,  and  was  standing  in  the  car  at  the 
side  thereof,  ''when  the  car  reached  the  said  point  it  had 
almost  come  to  a  stop,  and  that  while  so  standing  preparing 
to  alight,  the  said  motorman,  without  giving  any  notice  or 
warning,  then  and  there  carelessly  and  negligently  so  ap- 
plied the  power  to  the  car  as  to  cause  it  to  move  forward 
with  a  sudden  and  violent  jerk,"  by  reason  of  which  dece- 
dent was  thrown  out.  The  gist  of  the  charge  was  the  sud- 
den starting  of  the  car  without  warning,  and  this  was  ai>- 
pellant's  negligence,  whether  occasioned  by  its  motorman,  or 
its  motorman  and  conductor,  jointly.  Louisville,  etc..  Trac- 
tion Co.  V.  Korhe  (1911),  175  Ind.  450,  455,  93  N.  E.  5,  94 
N.  E.  768.  Furthermore,  we  do  not  believe  that  the  lan- 
guage used  by  the  court,  while  referring  to  the  conductor 
in  this  connection,  is  such  that  it  can  be  said  that  the  jury 
would  gather  therefrom  that  some  charge  of  negligence 
against  the  conductor  was  relied  on  by  the  plaintiff,  or  that 
any  specific  negligence  on  his  part  would  permit  a  recovery, 
or  that  it  must  appear  that  he  was  free  from  fault  to  re- 
lease appellant,  so  that  if  it  may  be  said  that  the  instruction 
was  not  strictly  accurate,  it  was  at  least  harmless. 

Appellant  itself  in  its  instructions  referred  to  ''defend- 
ant's conductor  and  motorman"  and  in  one  stated 

6.  that  plaintiff  could  not  recover  unless  it  appeared 
that  her  fall  was  "proximately  brought  about  through 


NOVEMBER  TERM,  1914.  457 

Terre  Haute,  etc.,  Traction  Co.  v,  Frlschman — 57  Ind.  App.  452. 

the  negligence  of  defendant's  servants^  in  charge  of  the 
car,  in  causing  the  car  at  the  time  to  be  suddenly  jerked,  as 
set  forth  in  the  complaint,"  hence  invited  the  instruction 
and  can  not  complain,  and  both  parties  tried  the  case  on  the 
theory  of  the  instruction. 

Moreover,  by  instructions  given  at  the  request  of  appel- 
lant and  upon  the  court's  own  motion  the  jury  was  niany 
times  told  that  in  order  to  find  for  plaintiff  it  must 

5.  find  that  decedent  was  injured  in  ^e  precise  manner 
set  up  in  the  complaint,  only  upon  proof  of  the  spe- 
cific negligence  there  set  out,  and  that  if  injured  in  any 
other  way  or  under  any  circumstances  other  than  so  averred, 
plaintiff  could  not  recover ;  and  the  court  told  the  jury  that 
the  8i)ecific  negligence  averred  was  that  the  motorman  care- 
lessly and  negligently  applied  the  power  to  the  car  so  as  to 
cause  it  to  start  with  a  sudden  jerk.  In  view  of  these  re- 
iterated statements  in  the  other  instructions,  and  taking  all 
the  instructions  as  a  whole,  we  feel  that  there  was  no  error 
in  giving  instruction  No.  5. 

Apx>ellee  on  direct  examination  was  asked,  "How  much 
of  a  family  have  yout'*  Appellant  objected  that  the  ques- 
tion was  not  within  the  issues,  and  the  evidence 

7.  sought  to  be  elicited  did  not  tend  to  establish  or 
sustain  any  issue  of  the  complaint.  This  objection 
was  overruled  and  appellee  answered  "Five  children, 

8.  me  and  my  wife  and  my  daughter's  two  children." 
It  is  customary  and  proper  to  ask  a  witness  some 

questions  as  to  his  age,  his  occupation,  whether  married  or 
single,  whether  a  family  man,  whether  he  is  related  to  the 
parties,  whether  he  has  a  pecuniary  interest  in  the  litigation 
in  order  that  the  jury  may  know  something  of  his  qualifica- 
tions as  a  witness.  Appellee  individually  was  not  a  party 
to  whom  damages  could  be  awarded,  and  we  do  not  think 
this  evidence  would  influence  the  jury  in  awarding  damages. 
However,  the  only  claim  is  that  this  evidence  might  have  in- 
fluenced the  amount  of  damages,  and  as  appellant  is  not 
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making  the  objection  that  the  amount  of  damages  is  exces* 
sive>  the  evidence  was  not  harmful    Peahody-Alweri  Coal 
Co.  V.  Tandell  (1913),  179  Ind,  222, 100  N.  E.  758. 
The  judgment  is  affirmed. 

Note.— Reported  in  107  N.  B.  296.  As  to  rights  and  duties  of 
passengers  alighting  from  trains  see  50  Am.  Rep.  277.  As  to  whi^Q 
passengers  are  guilty  of  contributory  negligence  by  not  remaining  in 
their  seats,  see  68  Am.  Rep.  113.  As  to  the  burden  of  proof  as  to  con- 
tributory negligence,  see  33  L.  R.  A.  (N.  S.)  1085.  See,  also^  under 
(1)  6  Cyc  1913  Ann.  632.new;  29  Cyc.  644;  (2)  29  Cyc  601.  605; 
(3)  38  Cyc.  1599,  1608;  (4,  5)  6  Cyc.  1913  Ann.  632-new;  (6)  38 
Cyc.  1788;  (7)  88  Cyc.  1438;  (8)  40  Cyc.  2583,  2584,  2657,  2658. 


Chicago,  Indianapolis  and  Louisville  Railwat 

Company  v.  Myers. 

[No.  8,3G3.    Filed  June  9,  1914.    Rehearing  denied  December 

23,  1914.] 

1.  Nuisance.  —  Private  Nuisance,  —  Presumptions. — l>amages. — 
Where  a  nuisance  is  of  such  a  nature  as  to  be  abatable  when 
declared  unlawful,  the  court  will  not  presume  its  continuance, 
and  will  award  only  such  damages  as  accrued  prior  to  the  bring- 
ing of  the  action,    p.  461. 

2.  Nuisance. — Private  Nuisance, — Damages, — ^Where  the  complaint 
charged  a  nuisance  in  the  maintenance  of  certain  stockyards,  and 
the  defendant  was  enjoined  from  continuing  its  pens  in  the 
imsanitary  condition  described  in  the  complaint,  but  was  not 
ordered  to  remove  such  pens,  the  awarding  of  damages  as  for  a 
permanent  nuisance  was  Justified,  in  view  of  conditions  de- 
scribed in  the  complaint  which  could  not  be  abated  except  by 
removal  of  the  pens.    p.  461. 

8.  Appeal. — Review. — Theory. — ^Where  a  complaint  was  sufficient 
to  authorize  a  recovery  of  damages  as  for  a  nuisance  of  a  perma- 
nent character,  and  was  tried  on  that  theory,  such  theory  will  be 
adhered  to  on  appeal,    p.  461. 

4.  Equity. — Jury  Trial. — Verdict. — In  causes  of  equitable  Jurisdic- 
tion, questions  of  fact  may  be  submitted  to  a  Jury  for  determina- 
tion under  §418  Bums  1914,  §409  R.  S.  1881,  but  since  such  causes 
are  for  the  court  to  try,  the  Jury  can  act  only  in  an  advisory 
capacity,  and  should  not  be  instructed  to  return  a  general  ver- 
dict ;  the  proper  method  being  to  state  the  questions  of  fact  to  be 
determined  by  the  Jury  by  way  of  interrogatories,    p.  462. 
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5.  TUAL. — Bp  Court — Findings  of  Fact, — Necessity. — In  a  Buit  to 
enjoin  a  nuisance  and  for  damages,  where  a  timely  request  for  a 
special  finding  of  facts  by  the  court  is  made,  it  is  the  duty  of  the 
ooort  to  make  a  special  finding,  notwithstanding  the  issues  of 
f^ot  are  also  submitted  to  a  Jury.    p.  463. 

6L  Tbial. — Request  for  Special  Findings. — Waiver. — ^Where  a  re- 
quest for  a  special  finding  of  the  facts  is  made  within  the  time 
and  in  the  manner  required  by  the  rules  of  court,  and  exception 
Is  reserved  to  the  overruling  of  the  request,  the  error  is  not 
waived  by  f ailmre  to  object  to  a  general  finding,    p.  463. 

Ppom  Orange  Circuit  Court ;  Thomas  B.  Buskirk,  Judge. 

Action  by  Mary  J.  Myers  against  the  Chicago,  Indianap- 
olis and  Louisville  Railway  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

E.  C.  Field,  W.  J.  Buskirk  and  H.  B.  Kurrie,  for  appel- 
lant 
Arthur  McCari  and  Mitchell  &  Mitchell,  for  appellee. 

Ibach^  p.  J. — This  was  a  suit  against  appellant  for  dam- 
ages on  account  of  a  nuisance  maintained  by  it,  and  for  an 
injunction  abating  the  nuisance.  The  complaint  avers  in 
substance  that  defendant  is  the  owner  and  operator  of  a 
line  of  railway  from  Louisville,  Kentucky,  through  Salem, 
Washington  County,  Indiana,  terminating  at  Chicago,  Illi- 
nois; that  defendant  erected  stockyards  on  a  certain  parcel 
of  land  in  Salem;  that  plaintiff  owns  a  lot  contiguous  to 
defendant's  stockyards;  ''that  she  has  fenced,  built  a  resi- 
dence and  outbuildings  on  her  said  described  premises  and 
otherwise  beautified  the  same  for  a  home  for  herself  and 
family  and  has  for  more  than  six  years  last  past  lived  in 
said  buildings  on  said  premises  and  enjoyed  her  said  home 
with  her  family;  that  defendant  for  many  years  past  has 
used  its  said  described  land  for  stockyards,  a  place  to  cor- 
ral and  load  stock  upon  cars  for  shipment  over  its  said 
road  and  to  unload  stock  shipped  to  Salem  over  said  road ; 
that  for  the  last  past  two  years,  and  each  date  thereof,  until 
the  present  date,  said  stockyards  have  been  and  are  now 
a  nuisance  by  reason  of  defendant  collecting  and  permitting 
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to  be  collected  large  herds  of  cattle,  hogs,  sheep  and  horses 
in  said  yards  and  feed  and  care  for  same  continually  therein 
and  negligently  and  carelessly  permitted  the  manure  and 
decayed  matter  from  said  stock  to  remain  in  said  yards  and 
ferment,  putrefy  and  rot  and  create  an  odor  or  stench  which 
has  been  all  of  said  time  and  is  now  injurious  to  health,  of- 
fensive to  the  senses  and  an  obstruction  to  the  free  use  of 
plaintiff 's  said  described  property.  And  that  by  reasons  of 
said  existing  conditions  flies  swarm  about  said  pens  or 
yards  in  great  numbers,  and  by  reason  of  the  close  prox- 
imity of  plaintiff's  dwelling  to  said  yards,  flies  from  said 
pens  in  great  numbers  infest  plaintiff's  residence ;  that  large 
pools  of  poison  and  stagnated  water  are  permitted  to  con- 
tinuously be  and  remain  in  and  about  said  yards  where  hogs 
wallow  and  cattle  wade  therein  to  avoid  the  numerous  flies 
from  their  bodies ;  that  the  neighing  of  horses,  squealing  of 
hogs,  lowing  of  cattle  and  bleating  of  sheep  greatly  annoy 
plaintiff  as  well  as  the  stench  and  odor  from  said  pools  of 
poison  water,  manure  and  decaying  matter,  which  enters 
plaintiff's  residence  at  all  hours  of  day  both  day  and  night 
to  the  extent  that  she  is  compelled  to  keep  the  openings  to 
her  said  dwelling  closed  the  major  part  of  the  time,  to  the 
detriment  of  the  health  of  herself  and  family  and  greatly 
depreciates  the  value  of  her  said  property.  That  by  reason 
of  the  maintenance  of  said  stockyards  as  aforesaid  plaintiff 
has  sustained  damages  in  the  sum  of  $1,000,  for  which 
amount  she  demands  judgment  and  further  prays  the  court 
that  said  nuisance  be  abated  and  that  defendant  be  enjoined 
from  further  maintaining  and  continuing  the  same,  and  for 
all  other  proper  relief." 

Upon  appellee  'a  request  a  jury  was  impaneled  to  try  the 
issues  of  fact,  and  the  jury  returned  answers  to  interroga- 
tories, also  a  general  verdict  for  appellee,  fixing  her  dam- 
ages at  $300.  The  court  rendered  judgment  on  the  verdict, 
and  ' '  further  ordered,  adjudged  and  decreed  that  defendant 
be  and  is  hereby  enjoined  from  in  the  future  allowing  its 
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pens  described  in  the  complaint  from  continuing  in  the  un- 
sanitary condition  described  in  the  complaint." 

Appellant  in  arguing  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial  contends  that  the  conditions  de- 
scribed in  the  complaint  are  merely  temporary,  and  may 
be  abated,  that  the  nuisance  is  not  a  permanent  one,  that  in 
cases  of  abatable  nuisances  where  injunctions  are  granted, 
the  proper  measures  of  damages  is  the  reduction  of  rental 
value  to  the  time  the  suit  was  brought,  and  therefore  the 
court  erred  in  allowing  appellee  to  prove  over  appellant's 
objection  the  value  of  appellee's  property  with  the  condition 
existing,  and  with  it  removed,  also  in  refusing  to  instruct 
the  jury  that  appellee  could  only  recover  the  reduction,  if 
any,  in  the  rental  value  to  the  date  of  the  suit  if  the  aver- 
ments of  the  complaint  were  found  to  be  true.    It  is 

1.  undoubtedly  the  rule  in  this  State  in  actions  where 
the  injury  is  of  such  a  nature  as  to  be  abatable,  when 

declared  unlawful,  that  the  court  will  not  presume  its  con- 
tinuance, and  the  damages  recoverable  are  only  such  as  had 
accrued  before  action  was  brought.  Southern  B.  Co,  v. 
Poeiker  (1910),  46  Ind.  App.  295,  91  N.  E.  610;  Cleveland, 
etc.,  R.  Co.  V.  King  (1900),  23  Ind.  App.  573,  55  N.  E.  875. 
Appellee  insists  that,  although  an  injunction  was  granted 
yet  the  injury  sued  for  and  proved  was  of  such  a  permanent 
nature  as  to  justify  the  awarding  of  the  damages 

2.  given.    We  think  that  in  this  appellee  is  correct.    The 
complaint  charges  a  nuisance  in  the  maintenance  of 

the  stockyards.  Defendant  was  enjoined  from  in  future 
continuing  its  pens  in  the  unsanitary  condition  described  in 
the  complaint.  The  removal  of  the  pens  was  not  ordered, 
and  there  were  certain  conditions  described  in  the  complaint, 
notably  the  noises  from  the  animals,  which  can  not  be  abated 
except  by  the  removal  of  the  pens,  and  which  can  scarcely  be 
said  to  be  termed,  ** unsanitary  conditions".     The 

3.  complaint  is  loosely  drawn,  yet  we  think  it  sufScient 
to  allow  introduction  of  evidence  and  recovery  in 
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damages  for  a  nuisance  of  a  permanent  nature,  and  as  the 
cause  seems  to  have  been  tried  on  that  theory  in  the  lower 
court,  this  court  will  adhere  to  the  same  theory. 

The  court  submitted  the  issues  of  fact  in  the  case  to  a  jury 
for  determination.    This  is  permitted  by  §418  Burns  1914, 

§409  B.  S.  1881,  and  the  court  did  not  err  in  so  doing. 
4.    The  cause  being  one  of  an  equitable  jurisdiction  in 

which  an  injunction  was  asked,  was  for  the  court  to 
try,  and  there  was  no  right  to  a  jury  trial  except  as  to  the 
issues  of  fact.  **The  object  of  such  trial  by  jury,  like  that 
of  the  trial  of  a  feigned  issue,  is  to  satify  the  conscience  of 
the  judge.  The  trial  of  the  cause  is  by  the  court.  There  is 
but  one  trial  of  the  cause,  and  thereof  the  trial  of  questions 
of  fact  by  jury  is  an  incident.  The  general  provisions  in 
relation  to  trials  by  the  court  and  the  findings,  or  decisions 
therein,  and  to  making  of  motions  for  new  trials  and  the 
granting  thereof,  are  applicable  to  such  cases.  The  ques- 
tions of  fact  to  be  tried  by  jury  should  be  stated  by  way  of 
interrogatories,  to  be  answered  by  the  jury.  •  •  •  As 
the  court  is  not  bound  to  submit  any  questions  to  the  jury, 
so  it  is  not  bound  by  the  answers  of  the  jury.  The  court 
may  adopt  or  reject  all  or  any  of  the  answers,  and  make, 
upon  the  evidence,  its  own  conclusion  upon  the  questions 
submitted  to  the  jury.  •  •  •  It  is  not  necessary  for  the 
court  to  state  its  finding,  except  generally,  for  the  plaintiff 
or  defendant,  unless  one  of  the  parties  request  the  court  to 
state  the  facts  in  writing  and  the  conclusions  of  law  thereon. 
R.  S.  1881  §551.  Such  a  special  finding  is  appropriate  to 
such  a  case.  It  would  indicate  how  far  the  court  adopted, 
and  how  far  it  rejected,  the  conclusions  reached  by  the  jury. 
•  •  •  Whether  the  giving  of  an  improper  instruction  to 
the  jury,  or  the  refusal  to  give  a  proper  one,  would  be  cause 
for  a  new  trial  in  such  a  case,  would  perhaps  depend  on 
whether  the  conclusion  reached  by  the  jury  was  adopted  by 
the  court.  If  the  finding  of  the  court  were  upon  evidence 
introduced  at  the  trial  before  the  jury,  the  improper  admis- 
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sion  or  rejection  of  evidence,  or  the  fact  that  the  finding  of 
the  eonrt  was  not  sustained  by  suf&cient  evidence,  would  be 
ground  for  a  new  trial,  whether  the  conclusion  ^f  the  jury 
were  adopted  or  not/'  Pence  v.  Garrison  (1884),  93  Ind. 
345.  It  was  improper  for  the  court  to  instruct  the  jury  to 
return  a  general  verdict  in  addition  to  ansv^ers  to  inter- 
rogatories. The  jury's  power  is  only  to  try  the  issues  of 
fact,  and  these  may  be  wholly  disregarded  by  the  court  in 
making  its  findings. 

Appellant  requested,  before  the  evidence  was  heard,  that 
the  court  make  a  special  finding  of  facta    The  court  re- 
fused, and  appellant  excepts,  and  in  its  motion  for  a 

5.  new  trial,  assigns  this  refusal  as  error.    It  was  error. 
The  duty  of  the  court  was  to  make  a  special  finding 

of  facts  upon  seasonable  request,  and  this  duty  was  in  no 
way  changed  by  the  circumstance  that  the  jury  found  the 
facts  also.  Pence  v.  OarrUon,  supra;  Shroyer  v.  CampheU 
(1903),  31  Ind.  App.  83,  67  N.  E.  193;  Taguev.Owens 
(1894),  11  Ind.  App.  200,  38  N.  E.  541.  There  was  no  act 
of  appellant  which  can  be  construed  as  a  waiver  of  its  right 
to  a  special  finding  of  facts,  therefore,  for  the  court's  fail- 
ure to  make  such  finding,  the  judgment  is  reversed,  and  the 
cause  remanded  for  new  triaL 

On  Petition  for  Rehearing. 

Ibagh,  J. — ^Appellee  nrges  on  petition  for  rehearing  that 

under  the  decision  in  Shroyer  v.  Campbell  (1903),  31  Ind. 

App.  83,  67  N.  E.  193,  appellant  should  be  held  to 

6.  have  waived  its  request  for  a  special  finding  of  facts. 
The  present  case  can  be  distinguished  from  that  case, 

in  which  it  was  held  that  a  failure  to  object  to  the  court's 
making  a  general  finding  is  a  waiver  of  the  request  for  a 
special  finding,  for  in  that  case  it  does  not  appear  that  the 
court  ever  ruled  on  the  request  for  a  special  finding,  or  re- 
fused to  make  one,  but  merely  failed  to  do  so,  its  only  ruling 
being  by  taking  contrary  action. 
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Li  the  case  of  Lehman  v.  City  of  Ooshen  (1912),  178  Ind. 
54,  98  N.  E.  1,  710,  where  it  waB  held  that  failure  to  object 
to  the  cooBt's  making  a  general  finding  was  a  waiver  of  the 
request  for  a  special  finding,  the  court  refused  to  find  spe- 
cially because  the  request  did  not  comply  with  a  rule  of  the 
court,  and  no  objection  was  made  or  exception  taken  to  the 
refusal.  In  the  present  case  it  appears  that  the  request  was 
made  within  the  time  and  in  the  manner  required  by  the 
rules  of  the  court,  that  the  court  overruled  the  request,  and 
appellant  excepted,  and  at  the  time  prepared  a  special  bill 
of  exceptions,  which  is  a  part  of  the  record  here.  Appellant 
had  a  right  to  a  special  finding  and  where  as  in  this  case, 
the  court  positively  refused  a  proper  request,  and  appellant 
properly  saved  the  question  for  review,  its  failure  to  object 
to  a  general  finding  was  not  a  waiver.  Appellant  had  done 
all  in  its  power  to  secure  a  special  finding. 

The  petition  for  rehearing  is  overruled. 

KoTEw— Reported  in  105  N.  B.  645;  107  N.  a  296L  See,  also, 
under  (1)  29  Cyc.  1273;  (2)  29  Cyc.  1275;  (3)  2  Cyc  670;  (4)  16 
Oyc.  413,  417;  (5)  38  Cyc.  1937, 1956;  (6)  38  Cyc  1990. 


Sare  v.  Hoadley  Stone  Company. 

[No.  8325.    Filed  June  12, 1914.    Rehearing  denied  December  8, 
1914.    Transfer  denied  December  29,  1914.] 

1.  Masteb  and  Sebyaztt. — Injuries  to  Servant. — Trial. — Answers 
to  Interrogataries.'-la  an  action  by  a  stone  miU  employe  for 
injuries  received  while  moving  stone,  answers  to  interrogatories 
showing  that  plaintiff,  who  was  a  man  of  experience,  was  told  to 
move  a  smaller  stone  which  lay  partially  under  a  larger  one, 
without  spedflc  directicm  as  to  the  manner  of  proceeding,  that  it 
was  his  dnty  in  such  case  to  detern^ine  for  himself  the  manner  of 
doing  the  work,  that  though  the  position  of  the  stones  could 
readily  have  been  seen  in  time  to  have  avoided  the  injury,  plain- 
tiff, knowing  that  the  safer  way  was  to  move  the  top  stone  first, 
attempted  to  move  the  lower  stone  and  was  injured  by  the  falling 
of  the  upper  one,  and  also  showing  that  plaintiff  did  not  know 
that  there  was  danger  in  moving  the  lower  stone  without  first 
moving  the  upper  one,  and  could  not  have  seen  the  danger  of  the 
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traveler  hooks  attached  to  the  lower  stone  striking  the  upper  one 
80  as  to  knock  it  over  on  him  in  time  to  have  avoided  the  injury, 
etc.,  were  not  conflicting  with  each  other,  but  when  construed 
together  show  that,  though  he  had  no  actual  knowledge,  he  had 
constructive  knowledge  of  the  danger,    p.  467. 

2.  Mabteb  and  Sebvaivt. — Injuries  to  Servant. — Aaaumption  of 
Risk, — ^A  servant  is  held  to  assume  the  risk  of  injury  from  dan- 
gers of  which  he  has  knowledge,  and  also  the  risk  from  dangers 
which  he  might  have  discovered  by  the  exercise  of  reasonable 
care.    p.  469. 

3.  Masteb  and  BEKVAST.'^Injuries  to  Servant. — Verdictj^Answera 
to  Interrogatories, — In  an  action  by  a  stone  mill  employe  for  in- 
juries incurred  while  moving  stone,  where  the  negligence  charged 
was  the  conduct  of  defendant's  manager  in  placing  a  large  stone 
80  as  to  partially  rest  upon  a  smaller  one  so  that  it  was  likely  to 
be  turned  or  thrown  over  when  Jarred  or  struck  in  the  moving  of 
other  stones,  and  in  directing  plaintiff  to  move  the  lower  stone 
without  warning  him  of  the  danger,  a  verdict  for  plaintiff  was 
overcome  by  the  jury's  answers  to  interrogatories  showing  that 
the  danger  was  open,  obvious  and  appreciable  by  a  person  of 
ordinary  intelligence,  and  that  plaintiff  was  a  man  of  such  intel- 
ligence and  of  long  experience  in  and  about  stone  mills  and 
quarries,    p.  469. 

4.  Hastes  aito  Sebyaitt. — Injuries  to  Servant, — Trial, — Anstoers  to 
Interrogatories. — Construction. — In  a  stone  mill  employe's  action 
for  injuries,  sustained  while  moving  stone,  where  tbe  particular 
danger  which  plaintiff  charged  as  due  to  the  defendant's  negli- 
gence was  the  unstable  position  of  a  large  stone  which  rested 
upon  a  smaller  one,  and  the  danger  of  attempting  to  lift  the 
smaller  stone  while  the  larger  was  in  such  position,  the  jury's 
answer  to  an  interrogatory  to  the  effect  that  plaintiff,  if  he  had 
looked,  could  have  seen  that  it  was  dangerous  to  move  the  smaller 
stcme  before  moving  the  toQ  stone,  can  not  be  held  to  refer  to  the 
general  danger  incident  to  the  risk,  but  amounts  to  a  finding  that 
plaintiff  could  have  seen  the  particular  danger  which  caused  his 
injury  If  he  had  looked,    p.  470. 

5.  Tbial. — Verdict, — Answers  to  Interrogatories. — Construction, — 
In  case  of  reasonable  doubt  as  to  the  meaning  of  answers  to 
tDterrogatories,  the  same  should  be  given  a  fair  and  reasonable 
construction  so  as  to  resolve  the  doubt  in  such  way  as  to  recon- 
cile them  with  the  general  verdict,  but  the  court  is  not  required 
to  give  to  them  a  strained  or  unreasonable  construction,    p.  470. 

6.  Master  and  Servant. — Injuries  to  Servant. — Verdict. — Answers 
to  Interrogatories. — Knowledge  of  Danger. — In  a  stone  mill  em- 
ploye's action  for  injuries  sustained  while  moving  a  stone  upon 
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which  a  larger  stone  was  partially  resting,  a  verdict  for  plaintiff 
was  overcome  by  the  Jury's  answer  to  an  interrogatory  merely 
stating  that  plaintiff  could  have  seen  the  danger  if  he  had  looked, 
where  other  facts  found  by  the  answers  were  such  as  to  warrant 
the  court  in  saying  as  a  matter  of  law  that  he  was  not  excusable 
for  failure  to  look.  p.  471. 
7.  Masteb  and  Ssbyant. — Injuries  to  Servant.-^AsaumpHon  of 
Risk, — Contributory  Negligence. — ^The  doctrine  of  assumed  risk 
does  not  apply  where  the  negligence  cliarged  consists  in  the  viola- 
tion of  a  statutory  duty,  and  in  such  cases  contributory  negli- 
gence is  usually  a  question  for  the  Jury,  except  where  it  can 
clearly  be  said  to  exist  as  a  matter  of  law,  but  a  ser^'ant  is  pre- 
cluded from  recovery  on  the  ground  of  assumed  risk  in  all  cases 
where  the  doctrine  is  applicable,  if  the  danger  was  known  and 
appreciated  and  was  voluntarily  encountered  by  him.    p.  472. 

From  Lawrence  Circuit  Court;  James  B,  Wilson,  Judge. 

Action  by  Mack  Sare  against  the  Hoadley  Stone  Com- 
pany. From  a  judgment  for  defendant,  the  plaintiff  ap* 
peals.    Affirmed. 

Thomas  J.  Sare  and  Rufus  H.  East,  for  appellant 
Ira  C.  Batman,  Robert  0.  Miller  and  James  W.  Blain,  for 
appellee. 

Lairy,  J. — ^This  was  an  action  by  appellant  to  recover 
damages  for  personal  injuries  sustained  by  him  while  in 
the  employ  of  appellee.  The  complaint  was  in  two  para- 
graphs and  the  answers  were  in  general  deniaL  The  cause 
was  tried  by  a  jury  which  returned  a  general  verdict  in 
favor  of  appellant  in  the  sum  of  $1,500.  The  jury  also  re- 
turned with  the  general  verdict  certain  interrogatories  and 
answers  thereto.  Appellee  moved  for  judgment  on  these 
answers  notwithstanding  the  general^  verdict  which  motion 
was  sustained  and  appellant  excepted.  Judgment  was  then 
rendered  against  appellant  and  from  this  judgment  he  ap- 
peals, assigning  as  error  the  action  of  the  court  in  sustain- 
ing appellee's  motion  for  judgment  on  the  answers  to  in- 
terrogatories notwithstanding  the  general  verdict. 

It  is  the  contention  of  appellant  that  the  answers  to  in- 
terrogatories are  not  in  irreconcilable  conflict  with  the  gen- 
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eral  verdict  while  it  is  the  contention  of  appellee  that  such 
iuterrogatories  and  answers  conclusively  show  that  appellant 
assumed  the  risk  of  the  injury  and  was  guilty  of  contribu- 
tory negligence  precluding  his  recovery,  and  that  therefore 
the  court  committed  no  error  in  sustaining  its  motion. 

The  interrogatories  and  answers  so  far  as  necessary  to  a 
determination  of  this  cause  are  in  substance  as  follows:    On 

May  5y  1910,  and  for  about  sixteen  months  prior 
L    thereto,  appellant  was  in  the  employ  of  appellee  at 

its  stone  mill  and  was  engaged  as  head  hooker  on  a 
traveler.  It  was  a  part  of  his  duties  as  such  head  hooker 
to  assist  in  attaching  the  hooks  or  dogs  to  the  stone  to  be 
lifted  and  to  give  signals  to  the  operator  of  the  traveler. 
Appellant  was  a  man  of  about  forty-six  years  of  age,  of 
average  intelligence  and  good  eyesight  and  had  had  about 
fourteen  years'  experience  in  working  in  and  about  stone 
quarries  and  mills.  On  the  day  before  the  accident,  ap- 
pellee's employes,  tinder  the  direction  and  assistance  of  the 
general  manager,  moved  certain  stones  and  placed  them  in 
a  stack  in  the  mill  yard.  A  large  stone  was  placed  above  a 
smaller  one  and  in  such  a  position  that  it  was  liable  to  be 
knocked  or  turned  over  if  it  was  struck  by  other  stone  or  the 
appliances  attached  thereto  when  being  lifted  by  the  travel- 
er. Immediately  before  the  injury,  appellee's  manager  di- 
rected appellant  to  move  said  smaller  stone  which  lay  between 
two  piles  on  which  the  large  stone  rested.  Appellant  de- 
cided to  move  the  smaller  stone  without  first  moving  the 
stone  above  and  signalled  the  traveler  rimner  to  set  the  trav- 
eler over  the  lower  or  smaller  stone  and  let  down  the  hooks 
or  dogs.  The  top  stone  was  oolitic  limestone.  It  was  about 
iovT  feet  long,  two  feet  high,  and  three  feet  wide  at  the 
bottom  and  it  extended  practically  east  and  west.  It  was 
located  in  the  south  end  and  uninclosed  portion  of  the  mill 
yard  and  the  bottom  of  the  stone  was  about  three  feet  from 
the  ground.  The  smaller  stone  extended  practically  north 
and  south,  it  lay  several  inches  below  the  top  stone  and  the 


468  APPELLATE  COURT  OF  INDIANA, 

Sare  v.  Hoadley  Stone  Co. — 57  Ind.  App.  464. 

south  end  of  the  lower  stone  extended  in  under  the  larger 
one.  There  was  no  8tt>ne  or  other  object  on  the  north, 
west,  or  south  sides  of  the  top  stone  to  cut  oflf  or  obstruct 
the  view  of  a  person  observing  it  from  such  directions  and 
there  was  nothing  to  prevent  a  person  passing  or  approach- 
ing the  top  stone  from  either  the  north  or  south  direction 
from  seeing  its  position  and  the  manner  in  which  it  was 
resting  on  the  stack.  Appellant  went  from  the  north  side 
of  the  top  stone,  passing  within  a  few  feet  thereof,  around 
to  the  south  side  and  then  approached  the  stone  from  that 
direction  to  within  a  few  inches  of  it.  He  stooped  down 
and  placed  one  of  the  dogs  in  the  south  end  of  the  lower 
stone  while  the  second  hooker  placed  the  other  dog  in  the 
opposite  end  thereof.  While  in  this  stooping  position  ap- 
pellant signaled  the  traveler  runner  to  start  the  power  of 
the  traveler.  The  signal  was  obeyed  and  the  lower  stone 
was  slightly  raised  from  the  ground.  The  upper  or  larger 
stone  was  overturned  upon  appellant  and  he  sustained  the 
injuries  for  which  he  sues.  The  appellee  did  not  give  ap- 
peUant  any  directions  as  to  the  way  or  manner  in  which  he 
should  move  the  lower  stone  and  it  was  a  part  of  appellant's 
duties  as  head  hooker  in  appellee's  mill  to  determine  for 
himself  the  way  and  manner  in  which  to  move  stone  when 
given  no  specific  direction  with  reference  thereto.  The  ap- 
pellant could  have  seen  and  known  the  position  of  the  small- 
er stone  and  that  one  end  of  the  same  extended  in  under  the 
top  stone  in  time  to  have  avoided  his  injuries  if  he  had 
looked  as  he  proceeded  with  his  work.  Appellant  could  have 
taken  the  top  stone  from  the  stack  before  he  attempted  to 
move  the  lower  stone  and  if  he  had  done  so  the  smaller  stone 
could  have  been  moved  in  safety.  He  knew  that  the  top 
stone  could  be  moved  before  attempting  to  move  the  lower 
one  and  knew  that  moving  the  top  stone  before  moving  the 
lower  one  would  be  a  safe  way  to  move  such  lower  stone. 
Appellant  could  have  seen  as  he  proceeded  with  the  work 
that  it  was  dangerous  to  move  the  lower  stone  without  first 
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moving  the  upper  one.  He  voluntarily  attempted  to  move 
the  lower  stone  without  first  attempting  to  move  the  upper 
stone  and  his  injuries  were  received  by  doing  the  work  in 
this  manner.  He  would  not  have  been  injured  if  he  had 
moved  the  top  stone  before  attempting  to  move  the  lower 
one.  The  jury  also  found  that  appellant  did  not  know  that 
there  was  danger  in  moving  the  lower  stone  without  first 
moving  the  upper  one  and  that  if  appellant  had  looked  he 
could  not  have  seen  that  there  was  danger  of  the  hooks  and 
chains  attached  to  the  lower  stone  striking  the  upper  stone 
and  knocking  it  over  on  him  in  time  to  have  avoided  his  in- 
juries; but  these  answers  are  not  inconsistent  with  the  an- 
swer that  appellant  could  have  seen  as  he  proceeded  with  the 
work  that  it  was  dangerous  to  move  the  lower  stone  without 
first  moving  the  upper  stone.  Construed  together  these  an- 
swers show  that  appellant  had  no  actual  knowledge  of  the 
danger  which  caused  his  injury,  but  that  he  did  have  con- 
structive knowledge  of  such  danger.     A  servant  is 

2.  held  to  assume  the  risk  of  injury  from  dangers  of 
which  he  has  knowledge  and  the  same  rule  applies  to 

dangers  which  he  might  have  discovered  by  the  exercise  of 
reasonable  care. 

The  only  negligence  charged  against  appellee  was  the  con- 
duct of  its  general  manager  in  placing  the  stone  in  question 
on  top  of  the  other  stones  and  leaving  it  in  such  a 

3.  position  that  it  was  likely  to  be  turned  or  thrown 
over  in  case  it  was  jarred  or  struck  with  other  stones 

in  lifting  them  from  the  pile,  and  his  further  negligence  in 
directing  appellant  to  move  a  stone  lying  under  the  stone 
so  placed  without  VTarning  appellant  of  the  dangerous  con- 
dition«  The  answers  to  the  interrogatories  show  that  the 
danger  was  open  and  obvious  and  that  appellant  could  have 
known  of  it  if  he  had  looked.  The  answers  to  interroga- 
tories further  show  that  the  danger  was  of  such  a  character 
that  any  person  of  ordinary  intelligence  could  understand 
and  appreciate  it,  and  that  appellant,  at  the  time  he  was  in- 
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jured,  was  a  man  of  ordinary  intelligence,  forty-six  years 
of  age,  with  fourteen  years  of  experience  in  working  in  and 
about  stone  quarries  and  mills.  While  it  is  true  that  the 
answers  to  the  interrogatories  do  not  find  the  inferential  fact 
that  appellant  could  have  appreciated  the  danger,  still  the 
substantive  facts  found  are  of  such  a  character  that  no  other 
reasonable  inference  could  be  drawn. 

It  is  further  argued  on  behalf  of  appellant  that  even 

though  it  be  conceded  that  the  answer  in  question  does  find 

that  appellant  could  have  seen  and  appreciated  the 

4.  danger  if  he  had  looked,  this  finding  can  not  neces^ 
sarily  be  held- to  refer  to  the  particular  danger  which 
resulted  in  his  injury,  and  that,  for  the  purpose  of 

5.  sustaining  the  general  verdict,  we  should  hold  that 
the  danger  to  which  this  answer  has  reference  is  the 

general  danger  incident  to  the  work,  rather  than  the  specific 
danger  which  caused  the  injury.  The  court  is  required  to 
give  a  fair  'and  reasonable  construction  to  the  answers  to 
the  interrogatories.  Where  there  is  a  reasonable  doubt  as 
to  the  meaning  of  an  answer,  such  doubt  will  be  resolved  in 
such  a  way  as  to  reconcile  the  answer  with  the  general 
verdict,  but  this  rule  does  not  require  the  court  to  place  a 
strained  and  unreasonable  construction  upon  such  answers. 
The  particular  danger,  which  appellant  charges  was  due  to 
the  negligence  of  appellee  and  which  resulted  in  injury  to 
him,  was  the  unstable  condition  of  the  large  stone  on  ac- 
count of  the  manner  in  which  it  rested  on  the  two  piles  and 
the  danger  of  attempting  to  lift  a  smaller  stone  lying  par- 
tially under  it  while  it  was  in  that  position.  This  is  the  dan- 
ger to  which  the  minds  of  the  jurors  were  directed  through- 
out the  trial.  The  jury  said  by  its  answer  to  interrogatory 
No.  74  that  appellant  could  have  seen,  if  he  had  looked,  as 
he  proceeded  with  his  work,  that  it  was  dangerous  to  at- 
tempt to  move  the  smaller  or  lower  stone  without  first  re- 
moving the  top  stone.    This  fairly  construed,  amounts  to  a 
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finding  that  he  could  have  seen  the  particular  danger  which 
caused  his  injury  if  he  had  looked. 

It  is  further  insisted  on  behalf  of  appellant  that  the  find- 
ing hy  the  answer  to  interrogatory  No.  74,  that  appellant 

could  have  seen  the  danger  if  he  had  looked,  does  not 
6.    amount  to  a  finding  that  he  could  have  discovered  the 

danger  by  the  exercise  of  such  care  as  a  person  of 
ordinary  prudence  would  have  exercised  under  the  circum- 
stanceSy  for  the  reason  that  circumstances  may  have  existed 
which,  to  the  minds  of  the  jurors,  would  afford  such  a  per,- 
son  a  reasonable  excuse  for  not  looking.  This  court  has  held 
that  such  a  finding  is  not  inconsistent  with  the  general  ver- 
dict unless  other  answers  find  facts  from  which  the  court 
can  say  as  a  matter  of  law  that  he  was  not  excusable  for  a 
failure  to  look.  Lake  Erie,  etc.,  R.  Co.  v.  Parrish  (1910), 
46  Ind.  App.  577,  93  N.  E.  450.  In  this  case,  however,  the 
answers  to  the  interrogatories  do  show  a  state  of  facts  from 
which  it  clearly  appears  that  there  was  no  excuse  for  appel- 
lant 's  not  looking.  The  facts  thus  found  show  that  the  stone 
which  afterward  turned  over  and  injured  appellant  was 
lying  about  three  feet  above  the  ground  or  floor  of  the  yard, 
with  each  end  resting  upon  a  pile  of  stones;  and  that  the 
stone  to  be  moved  was  lying  between  these  two  piles  with  its 
south  end  under  the  large  stone.  It  further  appears  that  ap- 
pellant passed  from  the  north  side  of  the  stone  around  the 
east  side  to  a  point  on  the  south  side ;  that  he  had  good  eye- 
sight and  that  the  top  stone  was  in  plain  view,  and  that  he 
was  within  a  few  feet  of  it  in  passing  around  it  from  the 
north  to  the  south  side,  and  that  if  he  had  looked  after  he 
passed  to  the  south  side,  he  could  have  seen  the  top  stone 
and  the  manner  in  which  it  had  been  set  on  the  stones  upon 
which  it  was  resting ;  that  appellant  just  before  his  injury 
approached  from  the  south  to  within  a  few  inches  of  the 
top  stone,  and  that  in  so  approaching  he  could  have  seen, 
if  he  had  looked,  the  manner  in  which  the  top  stone  was 
resting  on  the  stones  beneath.    Appellant  controlled  the  ma- 
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chinery  and  the  power  was  not  applied  until  he  gave  the 
signal.  He  was  not  required  to  act  hastily.  Under  such  a 
state  of  facts  the  court  has  no  hesitancy  in  saying  as  a  mat- 
ter of  law  that  there  was  no  reasonable  excuse  for  appel- 
lant's  not  looking.  The  answers  to  the  interrogatories  clear- 
ly show  that  appellant  had  constructive  knowledge  of  the 
danger  and  that  he  assumed  the  risk,  and  in  this  respect 
they  are  in  irreconcilable  conflict  with  the  general  verdict. 

In  cases  where  the  negligence  charged  consists  in  the  vio- 
lation of  a  duty  imposed  by  statute,  the  doctrine  of  assump- 
tion of  risk  has  no  application.  In  such  cases  this 
7.  court  has  recently  held  that  an  injured  servant  is  not 
necessarily  precluded  from  recovery  because  in  doing 
the  work  he  voluntarily  adopted  a  way  which  was  known  to 
be  dangerous  when  a  safe  way  or  a  safer  way  was  known 
and  open  to  him.  In  these  cases  it  was  held  that  the  question 
as  to  whether  such  conduct  amounted  to  contributory  negli- 
gence must  be  determined  by  the  standard  of  ordinary  care 
under  the  circumstances,  and  that  in  most  cases  it  is  a  ques- 
tion of  fact  for  the  jury.  The  question  of  negligence  should 
be  left  to  the  jury  in  such  cases,  unless,  from  a  consideration 
of  the  character  of  the  danger,  and  the  circumstances  under 
which  it  was  encountered,  the  court  can  say  as  a  matter  of 
law  that  no  person  of  ordinary  prudence  would  have  en- 
countered it  and  that  there  is  no  room  under  the  undisputed 
facts  for  any  other  reasonable  inference.  Ptdse  v.  Spencer 
(1915),  post  566,  105  N.  E.  263;  Jenneu  Electric  Mfg,  Co. 
v.  Flannery  (1913),  53  Ind.  App.  397,  98  N.  B.  424.  How- 
ever, the  rule  announced  in  these  cases  applies  only  to  the 
question  of  contributory  negligence  and  has  no  application 
to  the  question  of  assumption  of  risk.  In  the  cases  cited  and 
in  which  the  rule  was  applied,  the  negUgence  charged  was 
the  violation  of  a  duty  imposed  by  statute  in  failing  to 
guard  dangerous  machinery.  The  doctrine  of  assumption 
of  risk  has  no  application  in  cases  of  this  kind;  but  in 
cases  to  which  that  doctrine  applies  it  must  still  be  held  as 
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a  matter  of  law  that  a  servant  who  voluntarily  encounters  a 
known  and  appreciated  danger  assumes  the  risk  of  any  in- 
jury resulting  therefrom,  and  that  he  must  be  denied  a  re- 
covery on  that  ground. 

The  trial  court  did  not  err  in  sustaining  appellee's  mo- 
tion for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict.    Judgment  affirmed. 

Note. — Reported  in  105  N.  E.  582.  As  to  assumption  of  risk,  see 
52  Am.  Rep.  737.  As  to  servant's  assumption  of  risk  of  dangers, 
created  by  master's  negligence,  which  might  have  been  discovered 
by  the  exercise  of  ordinary  care  on  the  part  of  servant,  see  28  L.  R. 
A.  (N.  S.)  1250.  As  to  servant's  assumption  of  risk  of  danger  im- 
perfectly appreciated,  see  4  L.  R.  A.  (N.  S.)  990.  As  to  servant's 
assumption  of  risk  from  latent  danger  or  defect,  see  17  L.  R.  A. 
(N.  S.)  76.  As  to  assumption  of  risk  of  master's  breach  of  statu- 
tory duty,  see  6  L.  R.  A.  (N.  S.)  981;  19  L.  R.  A.  (N.  S.)  646;  22 
L.  R.  A.  (N.  S.)  634;  33  L.  R.  A.  (N.  S.)  646;  42  L.  R.  A.  (N.  S.) 
1229;  4  Ann.  Cas.  599;  13  Ann.  Cas.  36;  Ann.  Cas.  1913  C  210. 
See,  also,  under  (1)  26  Cyc.  1513;  38  Cyc.  1926;  (2)  26  Cyc.  1177; 
(3)  26  Cyc.  1513;  38  Cyc.  1927;  (4)  26  Cyc.  1515;  38  Cyc.  1930; 
(5)  38  Cyc.  1930;  (6)  26  Cyc.  1514;  38  Cyc.  1927;  (7)  26  Cyc. 
1180, 1482,  1177. 


Newcastle  Theatre  Company  et  al.  v.  Ward 

ET  AL. 

[No.  8^265.    Filed  March  13,  1914.    Rehearing  denied  November 
18,  1914.    Transfer  denied  December  31,  1914.] 

1.  FixTDBES. — Landlord  and  Tenant. — A  piano,  picture  machine, 
stage  furniture  and  other  articles  of  personal  property  placed  in  a 
theatre  building  by  a  lessee,  and  which  are  neither  actually  nor 
constructively  attached  to  the  building,  are  not  fixtures  and  may 
be  removed  by  the  lessee,    p.  477. 

2.  BtxTURES. — Property  of  Tenant. — Property  of  a  tenant  placed  in 
a  building  may  be  in  some  manner  attached  thereto  so  as  to  be 
properly  designated  as  fixtures,    p.  477. 

3.  FixTUBES. — Definition. — In  its  most  generally  accepted  mean- 
ing, the  term  fixtures  is  used  to  indicate  articles  of  a  chattel 
nature  which  have  been  actually  or  constructively  annexed  or 
attached  to  the  real  estate  irrespective  of  the  right  of  removal 
by  the  party  by  whom  they  were  annexed,    p.  478. 
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4.  Fixtures. — Right  of  Removal, — JIow  Determined. — Whether  a 
fixture  may  be  removed  depends  on  whether  there  has  been  a 
real  or  constructive  annexation  of  the  article  to  the  real  estate, 
Its  appropriateness  or  adaptability  to  the  use  or  purpose  of  that 
part  of  the  realty  to  which  It  is  connected,  and  the  Intention  of 
the  party  with  reference  to  making  the  article  a  permanent 
accession  to  the  freehold,    p.  478. 

5.  Fixtures. — Permanent  Accession. — Intention. — ^The  relation  sus- 
tained by  the  party  to  the  real  estate  to  which  he  has  annexed  an 
article  is  an  important  consideration  in  determining  whether  the 
annexation  was  made  with  the  intention  of  making  the  article  a 
permanent  accession  to  the  realty,  and  where  the  article  is  at- 
tached by  the  owner  of  the  freehold  an  intention  to  make  it  a 
permanent  accession  to  the  real  estate  will  be  more  readily  in- 
ferred than  in  cases  where  the  article  is  attached  by  a  tenant  for 
the  uses  and  purposes  of  his  trade  or  occupation,    p.  478, 

6.  Fixtures. — Removal. — Landlord  and  Tenant — ^As  between  land- 
lord and  tenant,  the  general  rule  is  that  the  tenant  may  remove 
trade  fixtures  within  the  term  of  his  lease  if  they  are  capable  of 
being  detached  without  material  injury  to  the  freehold  or  them- 
selves and  of  being  set  up  and  used  elsewhere,    p.  479. 

7.  Fixtures. — Removal. — Landlord  and  Tenant. — ^The  lessee  of  an 
opera  house  may  remove  as  trade  fixtures  chairs  and  a  steam 
heating  plant  placed  in  the  building  with  the  landlord*s  consent, 
where  the  only  injury  to  the  building  resulting  therefrom  is  the 
marks  of  screw  holes  where  the  chairs  were  attached,  and  holes 
in  the  floor  where  the  steam  pipes  were  attached  to  the  radiators, 
p.  479. 

8.  Fixtures. — Removal. — Landlord  and  Tenant. — ^Where  a  lessee 
attempted  to  remove  fixtures  before  the  lease  was  terminated,  but 
was  prevented  from  doing  so  by  a  suit  of  the  landlord  to  enjoin 
such  removal,  the  right  to  thereafter  remove  same  was  not  af- 
fected by  a  subsequent  forfeiture  of  the  lease,    p.  480. 

9.  Fixtures. — Construction  of  Lease. — Right  to  Remove  Fixtures. 
— The  provision  in  a  lease  for  a  room  to  be  used  as  a  theatre,  and 
which  was  to  be  equipped  by  the  lessee,  to  the  effect  that  the 
property  should  be  surrendered  at  the  end  of  the  term  in  as  good 
condition  and  repair  as  when  received,  and  in  as  good  repair  as  it 
might  be  placed  during  the  term,  must  be  held  to  apply  to  the 
demised  premises,  and  can  not  be  construed  as  requiring  the 
lessee  to  leave  in  the  building  trade  fixtures  installed  therein  by 
the  lessee  and  which  are  no  part  of  thd  demised  real  estate, 
p.  481. 

10.  Fixtures.  —  Permanent  Accession.  —  Evidence.  —  Testimony 
showing  that  the  president  of  a  theatre  corporation,  at  the  time 
of  a  discussion  with  the  lessor  on  the  question  of  security  for  the 


NOVEMBER  TEEM,  1914.  475 

Newcastle  Theatre  Co.  v.  Ward — 57  Ind.  App.  473. 

rent  under  the  lease  of  a  building  to  be  used  for  theatrical  pur- 
poses, stated  that  the  company  was  going  to  Install  four  or  five 
thousand  dollars'  worth  of  fixtures  that  would  be  ample  security 
for  the  rent,  since  his  company  could  never  take  them  out,  can 
not  be  construed  as  evidence  of  an  agreement  that  the  fixtures 
were  to  be  treated  as  a  part  of  the  real  estate,  but  was  merely 
the  expression  of  the  president's  opinion  as  to  the  legal  rights  of 
the  company  under  the  lease,  p.  481. 
U.  Landlord  and  Tenant. — Lien  for  Rent. — Right  to  Bold  Fix- 
iures, — The  law  does  not  give  a  landlord  a  lien  on  trade  fixtures 
belonging  to  his  tenant  as  security  for  rent    p.  482. 

Prom  Henry  Circuit  Court ;  Ed  Jackson,  Judge. 

Action  by  Andrew  H.  Ward  and  others  against  the  New- 
castle Theatre  Company.  From  a  judgment  for  plaintiffs, 
and  against  certain  interveners  on  their  separate  cross-com- 
plaintSy  this  appeal  is  prosecuted.    Reversed, 

Robert  S.  Hunter  and  Philip  Wilkinson,  for  appellants. 
Forkner  &  Forkner,  for  appellees. 

Lairt,  C.  J. — ^Appellees  filed  a  complaint  in  the  trial  court 
against  appellants  praying  for  a  temporary  restraining 
order,  and  upon  final  hearing  for  a  perpetual  injunction 
preventing  appellants  from  removing  from  the  real  estate 
owned  by  appellee,  certain  floors,  heating  plant,  ticket  oflSce, 
stage,  flics,  drop  curtains,  scenery,  dressing  rooms,  opera 
chairs  and  other  appurtenances  necessary  to  the  operation  of 
a  theatre.  This  was  followed  by  a  supplemental  complaint 
asking  that  receiver  be  appointed  to  take  charge  of  the  prop- 
erty pending  litigation.  Appellants,  Qail  Doolittle  and 
Clara  Arganbright,  who  held  recorded  chattel  mortgages  on 
the  property  in  question,  were  granted  permission  to  inter- 
vene and  separate  cross-complaints  were  filed  by  these  par- 
ties against  the  Newcastle  Theatre  Company  asking  judg- 
ment on  their  notes  and  a  foreclosure  of  their  mortgages. 
Various  pleadings  were  filed  by  the  several  parties  to  the 
action  before  the  issues  were  closed,  but  as  no  question  is 
made  as  to  any  of  the  pleadings  we  deem  it  unnecessary  to 
Bet  them  out  in  detail.    There  was  a  trial  by  the  court  and 
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a  judgment  rendered  in  favor  of  appellees  on  their  com- 
plaint and  against  each  of  the  croas-eomplainants  Doolittle 
and  Arganbright. 

Each  of  appellants  separately  assign  as  error  the  action 
of  the  trial  court  in  overruling  their  separate  motions  for  a 
new  trial.  The  motions  are  identical  in  form  and  the  rea- 
bons  assigned  are  that  the  decision  of  the  court  is  not  sus* 
tained  by  the  evidence  and  is  contrary  to  law. 

It  appears  from  the  evidence  that  appellees  were  the 
owners  of  the  real  estate  described  in  the  complaint  which 
included  a  large  brick  building.  This  building  was  fitted 
with  a  level  floor,  some  balconies  and  a  few  chairs,  and  was 
used  by  appellees  for  a  skating  rink.  On  September  3, 
1910,  appellees  executed  a  lease  to  the  Crystal  Amusement 
Company  for  the  real  estate  described  for  the  term  of  five 
years,  beginning  on  October  1,  1910.  The  lease  provided 
that  the  building  was  to  be  used  by  the  lessee  for  a  theatre, 
dance  hall  and  for  public  gatherings,  and  that  all  contem- 
plated repairs  and  alterations  in  the  building  were  to  be 
made  by  the  lessee  at  its  own  expense  and  that  aU  bills  for 
such  repairs  were  to  be  paid  and  the  receipts  therefor  Jturned 
over  to  the  lessors  before  the  lessee  was  given  full  possession 
under  its  lease.  The  Crystal  Amusement  Company  went  into 
possession  and  made  extensive  repairs  and  alterations  in  the 
building  under  the  terms  of  the  lease.  The  floor  was 
changed  from  a  level  to  an  inclined  floor,  a  stage  was  built, 
and  boxes  and  a  balcony  were  placed  in  the  building  with 
a  stairway  leading  to  the  balcony.  The  entire  interior  of 
the  building  was  plastered  and  decorated  antl  other  changes 
and  repairs  of  less  importance  were  made.  The  cost  of  these 
changes  and  repairs  was  all  paid  for  by  the  lessee  as  pro- 
vided by  the  terms  of  the  lease.  After  these  repairs  and 
changes  were  made  so  as  to  adapt  the  building  for  use  as  a 
theatre,  the  lessee  purchased  and  placed  in  position  a  steam 
heating  apparatus  consisting  of  a  boiler  placed  in  the  base- 
ment and  connected  by  pipes  ^vith  radiators  so  placed  as  to 
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furnish  heat  for  the  room  used  for  theatre  purposes.  The 
lessee  also  purchased  and  placed  in  position  on  the  floor  of 
this  room  over  1,000  chairs  for  the  purpose  of  seating  audi- 
ences. It  also  purchased  and  placed  in  this  room  stage  set- 
tings and  scenery,  stage  furniture,  a  piano,  a  moving  picture 
maehine,  carpets  and  other  articles  of  personal  property 
suitable  for  use  in  conducting  a  theatre.  On  November  3, 
1910,  the  lessee  with  the  written  consent  of  the  lessors,  as- 
signed the  lease  to  the  Newcastle  Theatre  Company.  The 
latter  company  conducted  a  theatre  in  the  leased  building 
and  paid  the  rent  each  month  up  to  June  1,  1911.  On  May 
25,  1911,  the  Newcastle  Theatre  Company  started  to  re- 
move the  chairs  and  other  property  which  it  claimed,  from 
the  room  and  on  the  same  day  this  action  was  brought  by 
the  lessors  to  restrain  it  from  doing  so.  Upon  the  final  hear- 
ing the  court  found  that  the  lessor  was  the  owner  of  all  the 
property  described  in  the  complaint  and  cross-.complaints 
and  enjoined  appellants  from  removing  any  of  such  prop- 
erty from  the  building. 

The  only  question  presented  for  decision  is  the  sufficiency 
of  the  evidence  to  sustain  this  finding.  The  question  thus 
presented  requires  us  to  decide  whether,  under  the  undis- 
puted evidence,  the  property  claimed  by  the  Newcastle 
Theatre  Company  was  personal  property  or  whether  it  con- 
stituted a  part  of  the  real  estate. 

The  evidence  shows  without  dispute  that  the  piano,  pic- 
ture machine,  the  stage  furniture  and  some  other  articles  of 
personal  property  were  neither  actually  nor  construc- 

1.  tively  attached  to  the  building  in  any  manner.    The 
evidence  does  not  show  that  these  articles  belong  to 

that  class  of  property  which  is  on  the  border  line  between 
personal  property  and  real  estate  and  which  is  usually  desig- 
nated as  fixtures.    As  to  such  property,  the  right  of  the 
tenant  to  remove  it  is  clear.    Some  of  the  other  prop- 

2.  erty  claimed  by  the  tenant  such  as  the  opera  chairs, 
the  radiators,  boiler  and  attachments  used  for  heat- 
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ing  purposes,  and  some  parts  of  the  scenery  and  stage  set- 
tings are  shown  by  the  evidence  to  have  been  attached  in 
some  manner  to  the  building  and  may  be  properly  desig- 
nated as  $xtures. 

The  term  '^fixture''  has  been  used  in  various  senses.    It 

is  held  to  denote  such  articles  of  chattel  nature,  as,  when 

once  attached  to  the  land  can  not  be  removed  by  the 

3.  party  annexing  them  as  against  the  owner  of  the 
realty,  while  on  the  other  hand  it  has  been  held  to 

denote  articles  of  a  chattel  nature  affixed  to  real  estate  which 
retain  their  nature  of  personalty  and  which  may  be  re- 
moved; but  in  its  most  generally  accepted  meaning,  the 
term  is  used  to  indicate  articles  of  a  chattel  nature  which 
have  been  actually  or  constructively  annexed  or  attached  to 
the  real  estate  irrespective  of  the  right  of  removal  by  the 
party  by  whom  they  were  annexed.  Wherever  the  term  is 
employed  in  this  opinion  it  is  used  in  the  latter  sense. 

The  question  as  to  whether  a  fixture  may  be  removed  from 
real  estate  by  the  party  who  annexed  it  as  against  the  own- 
er of  the  freehold  is  to  be  determined  by  the  applicA- 

4.  tion  of  several  tests.     These  tests  are  stated  by  a 
leading  authority  on  the  subject  as  follows:    "1st. 

Real  or  constructive  annexation  of  the  article  in  question  to 
the  realty.  2nd.  Appropriation  or  adaptation  to  the  use  or 
purpose  of  that  part  of  the  realty  with  which  it  is  connected. 
3rd.  The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  freehold,  this 
intention  being  inferred  from  the  nature  of  the  article  af- 
fixed, the  relation  and  situation  of  the  party  making  the  an- 
nexation and  the  policy  of  the  law  in  relation  thereto,  the 
structure  and  mode  of  the  annexation  and  the  purpose  or 
use  for  which  the  annexation  has  been  made.'*  Ewell,  Fix- 
tures (2d  ed.)  '22.    The  relation  which  the  party  who 

5.  makes  the  annexation  sustains  to  the  real  estate  ex- 
erts an  important  influence  in  determining  whether 

the  annexation  was  made  with  the  intention  of  making  the 
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article  so  attached  a  permanent  accession  to  the  real  es- 
tate. Where  an  article  is  attached  by  the  owner  of  the 
freehold  and  the  question  arises  between  him  and  a  vendee, 
mortgagee  or  other  person  claiming  a  lien,  the  intention  of 
making  it  a  permanent  accession  to  the  real  estate  will  be 
more  readily  inferred  than  in  cases  where  the  article  has 
been  annexed  by  a  tenant  for  the  nses  and  purposes  of  his 
trade  or  occupation  during  the  continuance  of  the  lease, 
and  where  the  question  as  to  the  right  of  removal  arises  be- 
tween him  and  his  landlord.  Pea  v.  Pea  (1871),  35  Ind. 
387;  Sparks  v.  State  Bank  (1845),  7  Blackf.  469,  471; 
White  V.  Cincinnati,  etc.,  B.  Co.  (1904),  34  Ind.  App.  287, 
71  N.  E.  276.    As  between  landlord  and  tenant,  the 

6.  general  rule  is  that  the  tenant  may  remove  trade  fix- 
tures within  the  term  of  his  lease  if  they  are  capable 

of  being  detached  without  material  injury  to  the  freehold 
or  themselves  and  of  being  set  up  and  used  elsewhere. 
Allen  V.  Kennedy  (1872),  40  Ind.  142;  Cromie  v.  Hoover 
(1872),  40  Ind.  49;  Hedderich  v.  Smith  (1885),  103  Ind. 
203,  2  N.  E.  315,  53  Am.  Eep.  509. 

The  evidence  in  this  case  shows  without  dispute  that  the 

chairs  and  the  heating  apparatus  were  placed  in  the  leased 

room  by  the  tenant  with  the  consent  of  the  landlord 

7.  for  the  purpose  of  enabling  the  tenant  to  conduct  a 
theatre  therein  and  that  these  articles  can  be  removed 

without  any  appreciable  injury  to  the  building  or  to  the 
articles  themselves.  The  chairs  were  not  made  especially 
for  this  room,  but  were  bought  in  the  open  market  and  were 
attached  to  the  floor  with  screws  which  could  be  removed 
with  no  greater  injury  to  the  floor  than  the  marks  of  the 
screw  holes.  The  boiler  was  set  in  the  basement  underneath 
the  stage  and  was  not  attached  to  the  building  except  by  the 
steam  pipes  which  led  from  it  to  the  radiators.  These  pipes 
were  suspended  from  the  joists  of  the  basement  by  hangers 
and,  at  the  places  where  they  connected  with  the  radiators, 
they  passed  through  small  holes  in  the  floor.     The  entire 
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heating  apparatus  could  be  removed  with  no  other  injury 
to  the  building  than  the  holes  in  the  floor  where  the  pipes 
had  connected  with  the  radiators.  The  law  is  reasonable 
and  it  wiU  not  regard  an  injury  of  such  a  trifling  nature. 
Martin  v.  Roe  (1857),  7  E.  &  B.  237;  Hanrakan  v.  O'Reilly 
(1869),  102  Mass.  201.  Appellees  cite  and  rely  upon  cer- 
tain cases  in  which  chairs  placed  in  theatres  have  been  held 
to  be  irremovable  fixtures.  New  York  Life  Ins,  Co,  v.  Alli- 
son (1901),  107  Fed.  179, 46  C.  C.  A.  229;  Murray  v.  Bender 
(1903),  125  Fed.  705,  63  L.  R.  A.  783;  Security  Trust  Co.  v. 
Temple  Trust  Co.  (1904),  67  N.  J.  Eq.  514,  58  AtL  865.  An 
examination  of  the  cases  cited  will  show  that  the  rights  of  a 
tenant  to  remove  fixtures  placed  in  the  leased  premises  by 
him  and  used  in  connection  with  the  business  conducted 
therein,  was  not  involved  in  any  of  them.  In  every  ease  the 
seats  were  attached  by  the  owner  of  the  building  and  the 
question  as  to  whether  they  constituted  a  part  of  the  free- 
hold or  whether  they  retained  their  nature  and  character- 
istics as  personal  property  arose  as  between  the  owner  of 
the  freehold  and  a  grantee,  mortgagee,  lienholder  or  some 
other  person  occupying  a  like  relation.  These  cases  are 
therefore  not  in  point.  The  lessee  does  not  claim  the  right 
to  remove  the  floor,  the  stage,  boxes,  balconies  or  anything 
else  of  a  permanent  nature  which  was  constructed  in  making 
the  changes  contemplated  so  as  to  adapt  the  room  for  use 
as  a  theatre.  The  fixtures  which  it  does  seek  to  remove  and 
which  we  have  held  it  had  a  right  to  remove  within  the 
term  of  the  lease,  were  bought  and  paid  for  by  the  tenant 
and  were  placed  in  the  room  for  the  sole  purpose  of  en- 
abling it  to  carry  on  its  business  therein. 

At  the  time  appellant  undertook  to  remove  the  chairs 
from  the  room  the  term  of  its  lease  had  not  terminated ;  the 
rent  was  paid  and  no  forfeiture  of  the  lease  had  been 
8.     declared.    The  fact  that  the  lease  may  have  been  for- 
feited later  for  failure  to  pay  rent  does  not  affect  the 


NOVEMBER  TERM,  1914.  481 

Newcastle  Theatre  Co.  t?.  Ward— 57  Ind.  App.  473. 

rights  of  the  lessee  which  it  attempted  to  exercise  during  the 
term  and  before  the  forfeiture. 

Appellee  in  argument  attaches  some  importance  to  a  pro- 
vision of  the  lease  to  the  effect  that  the  property  should  be 
surrendered  at  the  end  of  the  term  in  as  good  con- 

9.  dition  and  repair  as  when  received,  and  in  as  good 
repair  as  it  might  be  placed  during  the  term.    This 

provision  must  be  held  to  apply  to  the  demised  premises 
and  requires  that  they  shall  be  surrendered  in  as  good  a 
state  of  repair  as  they  may  be  placed  in  at  any  time  during 
the  term,  but  it  does  not  require  the  tenant  to  leave  in  the 
building  trade  fixtures  belonging  to  it  and  which  are  not 
a  part  of  the  demised  real  estate. 

Our  attention  is  called  to  the  testimony  of  Andrew  H. 
Wardy  one  of  appellants,  in  relation  to  a  conversation  be- 
tween him  and  a  Mr.  Harmon  who  was  president  of 

10.  the  Crystal  Amusement  Company,  at  a  time  when 
they  were  discussing  the  question  of  security  for  rent 

to  become  due  under  the  lease,  in  which  Harmon  said: 
"Look  here,  Andy,  we  are  going  to  put  in  there  four  or 
five  thousand  dollars'  worth  of  fixtures.  That  is  good  for 
two  or  three  years'  rent.  We  can  never  take  them  out." 
It  is  argued  on  behalf  of  appellees  that  this  constitutes 
some  evidence  of  an  agreement  that  the  fixtures  were  to  be 
treated  as  a  part  of  the  real  estate.  We  do  not  think  that 
the  language  can  be  so  construed.  It  amounts  to  nothing 
more  than  the  expression  by  Harmon  of  his  opinion  as  to 
the  legal  rights  of  the  company  under  its  lease.  The  wit- 
ness Ward  testified  as  to  some  other  statements  made  by 
Harmon  which  would  seem  to  indicate  that  he  was  of  the 
opinion  that  the  company  leasing  the  building  would  not 
have  the  legal  right  to  remove  the  seats  and  the  heating 
apparatus  after  they  had  been  placed  in  the  building.  Theso 
opinions  could  not,  however,  affect  the  rights  of  either  party 
to  this  controversy.  The  lafw  does  not  give  a  landlord  a 
Vol.  57—31 
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lien  on  trade  fixtures  belonging  to  his  tenant  as  secur- 

11.   ity  for  rent.    If  the  landlord  desires  to  secure  such 

a  lien,  he  may  do  so  by  taking  a  chattel  mortgage, 

but  he  cannot  hold  removable  trade  fixtures  of  his  tenant 

to  secure  himself  against  the  loss  of  rent  to  become  due 

under  the  lease. 

The  judgment  is  reversed  with  directions  to  grant  a  new 
trial. 

Note. — ^Reported  In  104  N.  E.  626.  As  to  what  are  fixtures,  see  14 
Am.  Dec  303 ;  17  Am.  Dec.  686.  As  to  when  a  tenant  may  remoTe 
fixtures,  see  11  Am.  Dea  241 ;  64  L.  R.  A.  662.  As  to  scope  of  pro- 
vision that  lessee  shall  leave  alterations,  Improvements,  additions, 
etc.,  on  premises,  see  42  L.  R.  A.  (N.  S.)  546.  As  to  whether  the 
right  as  between  landlord  and  tenant  to  remove  trade  fixtures  is 
conditional  upon  their  susceptibility  to  removal  without  Injury  to 
themselves,  see  18  L.  R.  A.  (N.  S.)  423;  7  L.  Ed.  U.  S.  374.  As  to 
contracts  involving  theatre  fixtures,  see  Ann.  Cas.  1914  B  18.  See, 
also,  under  (1)  19  Cyc.  1065,  1067;  (2,  6,  7)  19  Cyc.  1065;  (3)  19 
Oyc.  1035;  (4)  19  Cyc.  1086;  (5)  19  Cyc  1047;  1915  Ann.  1065- 
new;  (8)  19  Cyc  1067;  (9)  19  Cyc  1047;  1915  Ann.  10e6-new; 
(10)  19  Cyc  1048;    (11)  19  Cyc  1075. 


Gillispie  et  al.  v.  Darroch,  Guardian,  et  al. 

[No.  8,418.    Filed  January  6,  1915.  ] 

1.  Pleading. — Demurrer. — Memorandum  of  Defects. — Wa^er  of 
Defects.^Vnder  §344  Bums  1914,  Acts  1911  p.  415,  providing  that 
when  a  demurrer  is  filed  to  a  complaint  for  want  of  suffident 
facts,  a  memorandum  shall  be  filed  therewith  stating  wherein  the 
complaint  is  insufficient,  a  defendant  contending  that  the  com- 
plaint of  a  guardian  to  set  aside  a  sale  of  his  ward's  real  estate 
is  insufficient  for  want  of  facts,  because  it  shows  upon  its  fiice 
that  the  action  was  not  brought  by  the  real  party  in  interest, 
waives  the  objection  by  failing  to  specifically  point  out  same  in 
the  memorandum  accompansdng  the  demurrer.    p.488w 

2.  GuASDiAN  AND  Wabd. — Sale  of  Land. — Action  to  Set  AHdc-^A 
complaint  by  a  guardian  to  set  aside  a  sale  of  his  ward's  real 
estate,  made  by  a  former  guardian  on  order  of  court,  alleging 
that  defendants  had  imposed  on  the  former  guardian  and  on  the 
court  in  causing  them  to  believe  that  the  land,  which  was  worth 
$3,500,  was  worth  but  $1,200,  and  had  it  appraised  and  sold  for 
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that  amountt  was  not  insufficient  for  failure  to  negative  repay- 
ment of  the  purchase  price.  (Eliason  v.  Bronnenl)€rg  [1897],  147 
Ind.  248»  distinguished.)     p.  489. 

3.  Lis  Pendens.— Pwrc/ia^er'*  Pending  SuiU-^-lfotice,— Arrest  of 
Judgment. — ^Where  an  action  was  begun  to  set  aside  a  guardian's 
sale  of  real  estate,  and  lis  pendens  notice  was  properly  placed  of 
record,  persons  who  thereafter  purchased  the  real  estate  from 
defendant  and  were  admitted  as  parties  defendant,  were  in  no 
stronger  position  than  their  grantor,  and,  since  the  complaint  was 
sufficient  as  against  such  grantor,  there  was  no  error  in  overrul- 
ing their  motion  in  arrest  of  Judgment,  where  the  insufficiency  of 
the  complaint  was  the  only  reason  urged  in  support  of  the  mo- 
tion,   p.  489. 

4  Fbaitix— JS?t7ideno0. — Inference  from  Circumstances.  —  Fraud  Is 
never  to  be  presumed,  but  it  may  be  inferred  from  circumstances 
and  need  not  be  proved  by  direct  or  positive  evidence,    p.  490. 

S.  GuABDiAN  AND  WARD. — Sdlc  of  Land. — Duty  of  Court, — ^Not  only 
is  a  guardian  charged  with  the  duty  of  protecting  the  interests 
of  his  ward  on  a  sale  of  the  latter*s  real  estate,  but  it  Is  also  the 
duty  of  the  court  to  see  that  exact  Justice  is  done  in  such  matters, 
and  mere  technicalities  will  not  warrant  a  court  In  upholding  a 
sale  that  results  in  wrong  and  injustice  to  the  ward.    p.  491. 

6L  GvABDiAN  AND  Wabd. — Sale  of  Land. — Action  to  Set  Aside, — 
Appointment  of  Guardian  Ad  Litem, — Harmless  Error, — In  an  ac- 
tion by  a  guardian  to  set  aside  a  sale  of  his  ward's  real  estate 
made  by  a  former  guardian,  in  which  subsequent  purchasers 
came  In  and  filed  a  cross-complaint  to  quiet  their  title,  the  error 
in  appointing  a  guardian  ad  litem  for  the  ward  and  allowing  him 
to  answer  such  cross-complaint,  was  not  cause  for  reversal,  where 
such  ward  in  addition  to  being  represented  by  her  proper  guard- 
ian was  also  in  court  by  her  attorney  in  the  main  action,  and 
especially  not  at  the  Instance  of  defendants,  since  only  the  ward 
could  be  harmed  by  such  proceeding,    p.  492. 

7.  QuiETiNo  TiTLB. — Issucs. — Fvaud, — General  Denial. — In  an  ac- 
tion to  set  aside  a  guardian's  sale  of  his  ward's  real  estate  on  the 
ground  of  fraud,  in  which  subsequent  purchasers  filed  a  cross- 
complaint  to  quiet  their  title,  proof  of  fraud  as  a  defense  was 
admissible  under  the  general  denial  to  such  cross-complaint 
p.  492. 

Prom  Newton  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Action  by  William  Darroch,  as  guardian  of  Clara  C.  Jen- 
sen, and  another,  against  Bernard  A.  Gillispie  and  others. 
From  a  judgment  for  plaintiff^  the  defendants  appeal. 
Aflirmed. 
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William  J.  Whinery  and  Erie  O.  Sproat,  for  appellants. 
Daniel  Fraser,  Will  Isham  and  WiUiam  Darroch,  for  ap- 
pellees. 

Shea^  J. — ^Appellee,  as  guardian  of  Clara  C.  Jensen,  a 
minor,  brought  this  suit  against  appellant  to  set  aside  a 
guardian's  deed  executed  under  the  order  of  the  Newton 
Circuit  Court  by  Ronald  R.  Cummings,  guardian  of  Clara 
C.  Jensen,  and  appellee's  predecessor  in  that  capacity.  The 
amended  complaint  charges  in  substance  the  following  facts: 
That  appellee  is  the  duly  appointed,  qualified  and  acting 
guardian  of  Clara  C.  Jensen,  a  minor;  that  at  and  before 
May,  1911,  said  minor  was  the  owner  of  eighty  acres  of  land 
in  Newton  County,  Indiana;  that  the  real  estate  was  im- 
proved and  the  improvements  in  a  good  state  of  preserva- 
tion ;  that  at  said  time  the  land  had  a  rental  value  of  more 
than  $100  per  year  and  a  market  value  of  $3,500,  being 
wholly  unencumbered  except  for  current  taxes  amounting 
to  less  than  $32.  That  the  ward  was  slightly  indebted  for 
taxes  and  costs  advanced  from  time  to  time  by  the  guardian 
in  a  sum  less  than  $110 ;  that  William  Cummings  had  been 
guardian  of  Clara  C.  Jensen  for  many  years,  and  at  his  death 
in  1907,  Ronald  R.  Cummings,  his  son,  was  appointed 
guardian  and  succeeded  his  father.  That  Ronald  R.  Cum- 
mings resided  in  Kentland,  far  distant  from  the  land  in 
controversy,  and  had  no  knowledge  of  its  value  or  state  of 
repair  and  was  desirous  of  having  the  immediate  use  and 
repayment  of  money  advanced  by  himself  and  father  in 
payment  of  taxes  and  costs;  that  appellant  Bernard  A. 
Qillispie  knew  the  value  of  the  land,  and  with  the  intent 
to  cheat  and  defraud  the  minor  and  obtain  the  land  at  a 
small  fraction  of  its  value,  conspiring  with  his  brother  James 
Qillispie,  and  other  persons  unknown  to  appellee,  repre- 
sented to  the  guardian  that  the  land  was  not  worth  to 
exceed  $1,200;  that  it  had  no  rental  value  and  that  the 
buildings  were  out  of  repair  and  the  land  was  going  to 
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waste  and  depreciating  in  value ;  that  the  guardian  was  in- 
duced by  the  false  representations  of  appellant  and  those 
acting  for  him,  to  file  a  petition  in  the  Newton  Circuit 
Coort  for  the  sale  of  the  real  estate  for  the  purpose  of 
enabling  the  said  Bernard  A.  Gillispie  to  purchase  same, 
and  to  that  end  the  guardian  caused  the  real  estate  to  be 
appraised  by  two  residents  of  Eentland  who  had  no  knowl- 
edge of  the  value  of  same,  but  who  unwittingly  placed 
thereon  the  value  fixed  by  appellant  and  the  persons  con- 
federating with  him,  so  that  the  real  estate  was  appraised 
at  $1,200  when  same  was  in  fact  worth  from  $2,400  to 
$3,200 ;  that  said  application  was  not  in  good  faith  for  the 
interest  of  said  ward,  but  was  procured  and  brought  about 
by  appellant  and  others  for  the  purpose  that  appellant 
could  purchase  the  real  estate  at  said  appraisement,  and 
for  much  less  than  its  real  market  value,  and  the  judge  of 
the  Newton  Circuit  Court  **in  entertaining  and  acting  upon 
said  petition  was  misled  as  to  the  necessity  of  the  sale  of 
the  real  estate ;  that  the  true  cash  value  of  said  real  estate 
was  concealed  from  the  court  and  the  true  condition  of 
said  real  estate  was  either  concealed  from  the  court  or  mis- 
represented, 90  that  an  order  apparently  regular  was  made 
and  entered  at  the  May  term,  1911,  for  the  sale  of  said  real 
estate  at  private  sale";  that  the  court  fixed  no  time  for 
which  notice  should  be  given,  nor  did  the  order  of  court 
require  a  publication  of  the  notice  of  the  sale  or  provide 
for  any  such  notice  as  was  likely  to  make  any  competition 
for  the  purchase  of  the  real  estate.    Afterward;  appellant 
acting  by  and  with  other  persons  confederated  with  him  and 
by  and  with  James  Gillispie,  procured  the  court  to  approve 
a  sale  of  said  real  estate  to  Bernard  A.  Gillispie  for  the 
sum  of  $1,200,  which  was  less  than  one-half  of  the  value 
of  the  real  estate ;  that  the  guardian  unwittingly  relied  upon 
and  trusted  appellant  and  his  brother  James  Gillispie  to 
post  notices  of  the  sale  of  the  real  estate,  and  James  Gil- 
lispie filed  an  affidavit  which  was  submitted  to  the  court  by 
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the  guardian  stating  that  notices  had  been  posted  in  the 
township,  when  in  fact  no  notices  of  sale  were  posted  or 
permitted  to  remain  posted  for  even  an  hour.  That  the 
ward  had  no  notice  or  knowledge  of  the  contemplated  sale 
of  her  real  estate,  residing  in  the  city  of  Indianapolis  dur- 
ing that  time,  and  that  a  brother  of  the  ward  resided  in 
the  neighborhood,  and  although  a  person  of  intelligence  and 
business  sagacity,  he  was  not  consulted,  and  had  no  notice 
of  the  salCs  That  '^  Bernard  A.  Qilliq)ie,  conspiring  and 
confederating  with  other  persons  unknown  to  the  plaintiff, 
and  with  his  brother  James  Gillispie,  for  the  purpose  of 
cheating  and  defrauding  said  ward,  concealed  the  fact  that 
the  proceeding  was  pending  and  said  sale  contemplated, 
both  from  said  ward  and  her  brother  and  all  disinterested 
persons'';  that  James  Qillispie  procured  the  deed  to  be 
taken  in  the  name  of  Bernard  A.  Gillispie,  and  furnished 
and  provided  the  sum  of  $1,200  which  was  paid  to  the 
guardian  for  the  sale  of  the  real  estate,  and  immediately 
after  the  sale  was  made  Ronald  B.  Cummings  resigned  his 
trust  on  the  same  day  and  paid  into  court  $1,000  of  said 
purchase  money  and  retained  to  reimburse  himself  and  pay 
expenses  of  sale  the  sum  of  $200.  That  immediately  there- 
after appellee  was  appointed  guardian  and  has  the  custody 
of  the  sum  of  $1,000  which  he  now  offers  to  return,  to- 
gether with  the  residue  of  the  purchase  money  from  his 
own  funds,  or  he  submits  to  the  court  that  such  order  be 
made  for  the  return  of  the  purchase  money  as  may  seem 
just;  that  he  did  not  tender  back  the  purchase  money  be- 
cause appellant  is  insolvent  and  pretended  and  held  out  to 
appellee  that  he  had  conveyed  or  attempted  to  convey  said 
real  estate  to  some  other  of  his  confederates.  Prayer  that 
the  pretended  sale  be  set  aside  and  held  for  naughty  and 
all  other  proper  relief. 

Appellant  Bernard  Gillispie  filed  a  demurrer  to  the  com- 
plaint which  was  overruled.  Answer  in  general  deniaL  The 
cause  was  tried  by  the  court.    Finding  and  judgment  for 
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appellee  setting  aside  the  guardian's  deed  executed  by 
Ronald  B.  Cummings  guardian,  to  appellant  Gillispie,  de- 
daring  the  deed  void,  and  ordering  same  cancelled  and  that 
the  title  to  the  real  estate  be  quieted.    Thereafter  Gilllspie 
filed  his  motion  for  a  new  trial  as  of  rights  which  was 
granted,  and  the  judgment  theretofore  entered  set  aside. 
Thereafter  Joseph  and  Mary  Evans  filed  their  verified  ap- 
plication for  leave  to  be  made  parties  defendant  in  the 
cause,  setting  up  that  they  were  the  owners  of  the  land, 
having  become  such  by  virtue  of  a  conveyance  to  them  by 
Bernard  Gilllspie  by  warranty  deed,  and  payment  to  him 
of  a  consideration  of  $2,500;  that  they  had  no  knowledge 
of  the  pendency  of  the  action,  being  residents  of  Illinois. 
The  application  was  granted  and  they  then  filed  an  answer 
to  appellee's  complaint  in  general  denial,  also  a  cross-com- 
plaint to  quiet  their  title  to  the  real  estate  in  controversy. 
The  application  for  leave  to  intervene,  and  the  pleadings 
filed  by  Evans  and  Evans  were  m  filed  long  after  lis  pendens 
notice  had  been  properly  filed  and  made  a  matter  of  record. 
Appellee  Darroch,  as  guardian  of  Clara  C.  Jensen,  minor, 
filed  answer  in  general  denial  to  the  cross-complaint  of 
Evans  and  Evans.     Appellee's  attorney  then  moved  the 
court  for  an  order  to  make  Clara  C.  Jensen  a  party  to 
the  suit,  and  that  a  guardian  ad  litem  be  appointed  to  file 
answer  for  her  to  the  cross-complaint.     Over  objection  of 
Evans  and  Evans  the  motion  was  sustained,  and  appellee 
Darroch  appointed  guardian  ad  litem,  and  as  such  he  filed 
an  answer  in  general  denial  for  Clara  C.  Jensen  to  the  cross- 
complaint.    Appellants  Evans  and  Evans  made  a  motion  to 
strike  out  the  answer  of  Clara  C.  Jensen  filed  by  appellee 
Darroch,  guardian  ad    litem,  which  was  overruled.    Over 
appellants'  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment the  court  rendered  judgment  setting  aside  for  fraud 
the  pretended  sale  of  the  real  estate ;  that  Evans  and  Evans 
take  nothing  by  their  cross-complaint  and  the  derk  was 
directed  to  cancel  the  guardian's  deed. 
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The  errors  ajsedgned  are  the  overruling  of  the  demurrer 
to  the  amended  complaint,  and  the  motions  in  arrest  of 
judgment  and  for  a  new  trial  It  is  earnestly  argued  that 
the  complaint  is  bad  because  it  shows  upon  its  face  that 
the  action  was  brought  by  the  guardian  of  a  minor  with- 
out authority  of  law,  and  that  the  question  was  properly 
raised  by  a  demurrer  for  want  of  facts. 

This  case  was  filed  and  tried  after  the  taking  effect  of 

the  act  of  March  4,  1911  (Acts  1911  p.  415,  §344  Bums 

1914) ,  which  contains  the  following  provision :    ^  *  Pro- 

1.    vided,  That  when  a  demurrer  to  any  complaint  is 
filed  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  a  m&aao- 
randum  shall  be  filed  therewith  stating  wherein  such  plead- 
ing is  insufficient  for  want  of  facts,  and  the  parties  so  de- 
murring shall  be  deemed  to  have  waived  his  right  there- 
after to  question  the  same  for  any  defect  not  so  specified 
in  such  memorandum."     Appellants'  learned  counsel  in- 
genuously argue  that  the  statute  does  not  require  that  the 
memorandum  shall  point  out  the  particular  thing  in  the 
complaint  complained   of,   namely,   that  the   suit   is  not 
brought  in  the  name  of  the  real  party  in  interest,  for  the 
reason  that  it  would  give  to  a  party  some  substantive  right 
to  which  he  was  not  entitled.    This  argument,  if  adopted, 
would  wholly  destroy  the  purpose  of  the  statute.    It  also 
places  appellants  in  the  inconsistent  position  of  seeking  to 
come  within  the  provisions  of  a  statute,  and  yet  avoid  one 
of  its  requirementa    In  other  words,  if  the  question  of  the 
right  of  the  guardian  to  maintain  this  action  is  properly 
raised  by  a  demurrer  for  want  of  facts,  the  specific  objec- 
tion must  have  been  pointed  out  in  the  memorandum,  and 
a  failure  to  do  so  waives  the  objection.    Appellants  having 
failed  to  muke  the  specific  objection  in  the  memorandum 
in  this  case,  waived  it.    The  court  has  lately  construed  this 
statute  with  approval.     In  the  case  of  Stiles  v.  Easier 
(1914),  56  Ind.  App.  88,  92,  104  N.  B.  878,  the  court  in 
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pafising  upon  this  question  uses  this  language:  ''Both  the 
history  of  the  passage  of  such  act  and  its  language  neces- 
sitate the  conclusion  that  by  it  the  legislature  intended  to 
require  that  such  memorandum  should  point  out  in  clear, 
explicit  and  unambiguous  language  each  particular  insuffi- 
ciency of  the  pleading  demurred  to,  on  which  the  demurring 
party  relies;  and,  to  permit  him  to  cover  up  or  conceal 
from  the  trial  court  by  ambiguous  or  uncertain  language 
or  phraseology  the  objection  intended  to  be  urged  and  relied 
on  in  the  appellate  tribunal  would  be  to  defeat  the  intent 
and  piurpose  of  the  law  and  make  it  a  weapon  by  which 
appellate  procedure  would  be  complicated  rather  than  sim- 
plified. State,  ex  rel  v.  Bartholomew  (1911),  176  Ind.  182, 
192,  95  N.  E.  417  [Ann.  Cas.  1914  B  91].'*  We  need  not, 
therefore,  consider  the  merits  of  the  question  as  attempted 
to  be  presented  by  the  demurrer  upon  this  point. 

It  is  further  urged  in  support  of  the  demurrer  that  the 

complaint  does  not  negative  the  repayment  of  the  purchase 

money,  citing  in  support  thereof  the  case  of  Eliason 

2.  V.  Bronnenberg  (1897),  147  Ind.  248,  46  N.  E.  582. 
This  case  is  easily  distinguishable  from  the  case  at 

bar.  In  that  case  the  land  was  sold  for  much  more  than 
the  appraisement,  and  the  court  expressly  held  that  the  ap- 
pellant's claim  was  entirely  devoid  of  equity.  That  can 
not  be  said  in  the  present  case.  No  serious  questions  are 
presented  otherwise,  so  that  we  conclude  no  error  was  com- 
mitted in  the  ruling  of  the  court  on  the  demurrer.  Domestic 
Block  Coal  Co.  v.  DeArmey  (1913),  179  Ind.  592, 100  N.  B. 
675, 102  N.  E.  99. 

It  is  next  urged  that  there  was  error  committed  in  over- 
ruling the  motions  in  arrest  of  judgment.    It  will  be  ob^ 
served  that  Evans  and  Evans  having  purchased  after 

3.  notice  are  in  no  stronger  position  than  appellant  Oil- 
lispie.    Api>eUants'  counsel  in  argument  quote  from 

Pomeroy,  Remedies  and  Remedial  Rights  (3d  ed.)  606  the 
following:    ''If  the  averments  are  so  defective,  if  the  omis- 
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sion  of  material  facts  is  so  great,  that,  even  under  the  role 
of  liberal  construction,  no  cause  of  action  is  stated,  it  is  not 
a  mere  case  of  insufficiency,  but  one  of  complete  failure; 
and  the  complaint  or  petition  should  be  dismissed  at  the 
trial,  or  a  judgment  rendered  upon  it  should  be  reversed/' 
Appellants'  counsel  wholly  fail  in  argument  to  come  within 
the  rule  laid  down  by  the  learned  author,  and  the  facts 
would  not  warrant  a  stronger  position  taken  than  that  of 
appellants'  counsel  in  their  brief.  We  have  already  held 
that  a  cause  of  action  was  stated  in  the  complaint.  No 
other  sufficient  reasons  have  been  urged  in  support  of  the 
motions  in  arrest  of  judgment.  The  motions  are  overruled. 
Bonder  v.  Andrews  (1911),  48  Ind.  App.  664,  96  N.  E. 
483;  Ginther  v.  Rochester,  etc.,  Co.  (1910),  46  Ind.  App. 
378,  92  N.  B.  698;  Durham  v.  Hiatt  (1891),  127  Ind.  514, 
26  N.  B.  401;  Lange  v.  Dammier  (1889),  119  Ind.  567,  21 
N.  B.  749;  Oilmore  v.  Ward  (1899),  22  Ind.  App.  106,  52 
N.  B.  810. 

It  is  next  urged  in  support  of  the  motion  for  a  new  trial 
that  the  decision  of  the  court  is  not  supported  by  the  evi- 
dence and  is  contrary  to  law.  In  support  of  the  first 
4.  reason,  it  is  very  earnestly  urged  that  there  is  no 
evidence  of  fraud  of  any  kind ;  that  fraud  is  a  fact 
which  must  be  proved.  While  the  evidence  of  fraud  is  purely 
circumstantial,  there  is  evidence  from  which  fraud  may  be 
inferred.  This  was  distinctly  the  province  of  the  court  try- 
ing the  cause.  That  fraud  may  be  inferred  from  circum- 
stances proved  has  been  settled  beyond  question,  not  only 
by  the  decided  cases,  but  by  text  writers  as  well  20  Cyc. 
110;  J.  M.  Robinson,  etc.,  Co.  v.  Stalcup  (1915),  58  Ind, 
App.  — ,  106  N.  B.  395;  Cotterell  v.  Koon  (1898),  151  Ind. 
182,  51  N.  E.  235;  Wallace  v.  Maitice  (1889),  118  Ind.  59, 
60,  20  N.  B.  497.  In  the  latter  case  is  found  the  follow- 
ing language:  ''It  is  well  settled,  as  an  abstract  rule  of 
law,  that  fraud,  as  a  matter  of  fact,  is  never  presumed; 
it  must  be  clearly  proved,  either  directly  or  circumstan- 


NOVEMBER  TERM,  1914.  491 

Gillispie  v.  Darroch— 57  Ind.  App.  482. 

tially,  by  the  party  making  the  charge,  for  the  presumption 
of  law  is  always  against  bad  faith.  Stewart  v.  English 
[1855],  6  Ind.  176;  Eunt  v.  Elliott  [1881],  80  Ind.  245 
[41  Am.  Rep.  794] .  It  is  quite  true  that  fraud  is  a  ques- 
tion of  fact  for  the  jury,  and  that  it  may  be  inferred  from 
circumstances  and  need  not  be  proved  by  direct  or  positive 
evidence." 

The  evidence  in  this  case,  which  we  do  not  set  out  in 
detail,  discloses  a  peculiar  case  of  carelessness  on  the  part 
of  the  guardian,  to  say  the  least,  and  extreme  haste  on  the 
part  of  the  purchaser.  There  is  evidence  from  which  the 
court  has  a  right  to  believe  that  the  real  estate  sold  was 
worth  $3,200.  The  purchase  price  was  $1,200.  The  guard- 
ian resigned  immediately  after  the  sale  was  made.  There 
is  some  evidence  with  respect  to  the  manner  in  which  notices 
of  sale  were  posted,  and  as  to  whether  there  was  in  fact 
any  notice  given,  which  the  court  might  well  have  con- 
sidered in  connection  with  all  the  other  evidence  in  reach- 
ing the  conclusion  that  there  was  fraud  practiced. 

5.  The  guardian  in  this  case  was  not  alone  charged  with 
the  duty  and  responsibility  of  protecting  the  inter- 
ests of  his  ward,  but  it  was  likewise  the  duty  of  the  court, 
when  the  matter  was  properly  presented  to  it,  to  see  that 
exact  justice  was  done  to  this  infant,  who  was  also  the  ward 
of  the  court,  as  the  courts  may  be  said  to  be  the  over- 
guardians  of  all  infants  whose  estates  are  entrusted  to  their 
care.  Mere  technicalities  will  not  warrant  the  court  in  up- 
holding a  sale  of  the  ward's  property  which  results  in  wrong 
and  injustice  to  that  ward.  The  court  trying  this  cause  had 
the  facts  before  it.  It  met  the  witnesses  face  to  face,  and 
was  the  best  judge  of  their  truthfulness  and  had  the  best 
opportunity  to  correctly  weigh  the  evidence,  and  we  can  not 
say  that  it  was  not  correctly  determined.  Cotterell  v.  Koon, 
supra.  It  follows  that  the  decision  and  finding  of  the  court 
is  not  contrary  to  law. 

It  is  argued  that  the  court  could  not  appoint  a  guardian 
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ad  litem  and  permit  an  answer  to  be  filed  by  an  infant  de- 
fendant against  whom  no  notice  was  issued.    If  the 

6.  ward  was  in  court  hy  her  attorney  in  the  main  action, 
and  was  also  represented  by  her  proper  guardian, 

we  can  not  say  that  there  was  reversible  error  in  permitting 
the  guardian  ad  litem  to  file  an  answer.  Besides,  appellants 
are  in  no  position  to  complain,  as  only  the  ward  could  be 
harmed  by  such  a  proceeding. 

It  is  insisted  on  behalf  of  cross-complainants  Evans  and 

Evans  that  the  defense  of  fraud  could  not  be  proved  imder 

the  general  denial  to  the  cross-complaint.    William 

7.  Darroch  was  appointed  guardian  ad  litem,  and  filed 
his  answer,  also  his  answer  as  guardian.    It  is  argued 

that  under  these  answers  of  general  denial  evidence  of  fraud 
could  not  be  admitted,  and  therefore  Evans  and  Evans  were 
entitled  to  recover  upon  their  cross-complaint  to  quiet  title. 
This  court  has  decided  in  a  late  case  that  fraud  may  be 
proved  under  the  general  denial  in  an  action  to  quiet  title 
such  as  is  presented  by  the  cross-complaint  in  the  case  at 
bar.    J.  M,  Robinson,  etc.,  Co.  v.  Stalcup,  supra. 

Many  collateral  and  technical  questions  are  learnedly  dis- 
cussed by  counsel,  and  this  decision  might  be  much  pro- 
longed to  no  good  purpose.  We  have  examined  the  elaborate 
briefs  with  care.  The  questions  which  we  have  decided  are 
the  vital  ones  in  the  case,  and  when  the  principles  are  prop- 
erly applied,  no  question  will  remain  which  need  be  dis- 
cussed. We  find  no  reversible  error  in  the  record.  Judg- 
ment afSrmed. 

Note.— Heported  in  107  K  E.  475.  As  to  validity  of  sales  by 
gaardians  as  affected  by  notice  of  application,  see  120  Am.  St  14S. 
See,  also,  under  (1)  31  Cyc.  316;  (2)  21  Cyc.  143;  (3)  23  Cyc.  1476; 
(4)  20  Cyc.  120,  122;  (5)  21  Cyc.  141;  (16)  22  Cyc  708;  (7)  21 
Qyc.  143 ;  32  Cyc.  1368, 
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City  of  Indianapolis  v.  Maaq. 

[No.  8,476.    Filed  January  6,  1915.] 

L  Plkadiwq. — CompUphU, — Admissions  6y  Demurrer. — ^For  the  pur- 
pose of  testing  the  sufficiency  of  a  complaint,  a  demurrer  admits 
as  true  all  the  facts  charged  that  are  well  pleaded,    p.  496. 

2.  Municipal  Gobfobations. — Streets, — Power  to  Vacate, — ^All  mu- 
nicipalities of  the  State  have  the  power  to  vacate  streets  and 
alleys  and  It  is  exclusively  their  province  to  determine  when  the 
power  is  to  be  executed,  but  such  authority  is  within  the  consti- 
tutional limitation  that  its  exercise  must  be  for  some  public  use. 
p.  496. 

3b  MuNiciFAii  GoEPOBATioiTB. — Vacation  of  Streets. — Review  &y 
Courts, — ^The  motives  which  may  prompt  a  city  to  exerdse  its 
power  to  vacate  a  street  is  not  subject  to  Judicial  inquiry,  but  the 
court,  upon  proper  application,  may  inquire  into  the  end  sought 
to  be  attained  and  the  effect  thereof,    p.  497. 

1  MuNiciPAi,  GoRPOBATioNs. — Vocatioft  of  Streets,— InjWMStion,'-^ 
Although  it  may  not  be  apparent  from  proceedings  to  vacate  a 
portion  of  a  street,  which  are  regular  in  form,  that  the  final 
effect  will  be  the  sale  of  the  street  to  private  individuals  rather 
than  the  accomplishment  of  a  public  use,  where  such  an  effect  is 
charged  by  one  seeking  relief,  a  court  of  equity  will  look  to  the 
actual  result  and  effect  of  what  is  about  to  be  done,  and  will 
enjoin  the  proceeding  if  it  appears  that  the  city  is  acting  beyond  ' 
its  power,    p.  497. 

J^  Injunction. — Vacation  of  Streets, — Complaint. — Averment  of 
Interest. — ^Where  an  individual  seeks  injunctive  relief  against  the 
proposed  vacation  of  a  street,  the  complaint  must  show  that  he 
has  some  peculiar  interest  in  the  matter,  and  that  he  will  suffer 
some  peculiar  damage  different  from  that  which  will  be  sustained 
by  the  general  public,    p.  497. 

6.  Injunction. — Vacation  of  Streets, — Complaimi, — SulHdency. — 
Averment  of  Interest. — ^A  complaint  by  an  individual  to  enjoin 
the  vacation  of  a  public  street  did  not  sufficiently  show  injury  in 
plaintiff  different  in  kind  from  that  of  the  general  public,  where 
it  merely  appeared  from  the  averments  as  to  damages,  that  his 
injury  possibly  would  be  greater  in  degree  than  that  of  the  com- 
munity at  large;  nor  was  the  pleading  aided  by  the  averment 
that  plaintiff  purchased  his  prc^erty  partly  because  of  the  location 
of  the  streets  as  they  then  existed,    p.  498. 

7.  MuNiciPAii  Gobfobations. — Unauthorized  Acts  of  Offlcers. — In- 
function. — ^Where  there  has  been  a  clear  invasion  of  the  conmion 
rights  of  the  citizens  of  a  municipality  by  some  xmauthoriaed  act 
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of  its  officers,  an  injunction  will  be  granted  at  the  suit  of  the 
proper  official  on  behalf  of  the  public,    p.  4dD. 

From  Superior  Court  of  Marion  County  (85,403) ;  Joseph 
Collier,  Judge. 

Action  by  Heniy  Maag  against  the  City  of  Indianapolis 
and  others.  From  a  judgment  for  plaintiff,  the  defendant 
named  appeals.    Reversed. 

Joseph  B.  Kealing,  Merle  N,  A.  Walker  and  Newton  J, 
McOuire,  for  appellant. 

Vincent  G.  Clifford  and  Adolph  O.  Emhardt,  for  appellee. 

Ibach,  J. — On  the day  of  May,  1911,  certain  owners 

of  property  abutting  on  Union  Street  in  the  city  of  Indian- 
apolis filed  their  petition  with  the  board  of  public  works 
asking  that  the  parts  of  such  street  on  which  their  prop- 
erty abutted  be  vacated.  The  portion  of  the  street  sought 
to  be  vacated  was  described  as  that  part  extending  from 
Regent  Street  to  the  first  east  and  west  alley  north  of  said 
Regent  Street.  It  also  appears  that  such  alley  was  the 
northern  terminus  of  Union  Street.  Such  proceedings  weie 
at  once  taken  by  the  board  that  it  was  about  to  vacate  the 
street  and  approve  the  assessment  of  benefits  and  damages 
which  had  been  awarded  when  this  suit  was  brought  by 
appellee  to  enjoin  the  city  and  its  board  of  public  works 
from  going  forward  with  such  proceeding. 

The  principal  averments  of  the  complaint  show  that  Union 
Street  from  the  north  line  of  Regent  Street  to  the  south  line 
of  the  first  alley  north  of  Regent  Street  had  been  regu- 
larly and  properly  dedicated  to  the  public  as  a  street  and 
had  been  accepted  and  approved  as  such  by  the  defendant 
city  of  Indianapolis;  that  certain  defendants  constituted 
the  board  of  public  works  of  the  city,  and  that  defendant 
Antrobus  is  the  owner  of  all  the  grotind  abutting  upon  that 
portion  of  Union  Street  proposed  to  be  vacated  on  the  west 
side  thereof,  and  defendant  Glickert  is  in  like  manner  the 
owner  of  the  property  abutting  on  the  east  side  of  the  por- 
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tion  of  the  street  proposed  to  be  vacated;  that  the  members 
of  the  board  of  public  works  proposed  to  vacate  the  por- 
tion of  Union  Street  above  described  and  exclude  the  public 
therefrom  and  grant  the  exclusive  use  thereof  to  the  defend- 
ants Olickert  and  Antrobus  in  consideration  of  a  donation 
to  the  city  of  $150  each  which  they  agreed  to  give  the  city. 
According  to  such  agreement  and  for  the  purpose  of  effectu- 
ating it,  the  said  board  of  public  works  adopted  a  declara- 
tory resolution  and  conducted  all  the  subsequent  proceed- 
ings agreeable  to   §8700  Burns  1914,  Acts  1905  p.  219,  * 
§97.     Such  proceedings,  however,  were  not  in  good  faith, 
but   were   ''with   the    intent   and   purpose   to    surrender 
public  property  and  destroy  public  right  and  use  of  the 
same  for  the  sole  purpose  of  enabling  their  codefendants 
Antrobus  and  Glickert  to  have  the  ownership,  dominion  and 
control  of  the  same  to  the  excluBion  of  the  public ;  that  no 
public  use  whatever  is  intended  to  be  made  of  the  portion 
of  such  street  proposed  to  be  vacated,  but  the  whole  pro- 
ceeding is  mere  jugglery  in  the  form  of  vacation  proceed- 
ings to  sell  a  public  street;  that  he  purchased  his  property 
in  Regent  Street  and  on  Union  Street  (but  not  abutting 
that  part  of  Union  Street  proposed  to  be  vacated),  after 
all  the  streets  and  alleys  in  the  entire  subdivision  had  been 
dedicated  for  public  use ;  that  by  reason  of  the  location  and 
character  of  said  Union  Street,  this  plaintiff  was  induced 
to  and  did  purchase  said  lots  and  was  induced  upon  con- 
sideration of  the  said  Union  Street  as  then  laid  out  and 
platted  to  pay  a  higher  price  for  said  lots  than  he  would 
have  paid  had  said  Union  Street  not  been  so  laid  out  and 
dedicated  and  accepted  as  a  public  street ;  that  if  the  vaca- 
tion proceedings  be  finally  completed,  he  wiU  be  irrep- 
arably injured  and  damaged  and  that  his  property  will  be 
damaged  by  said  illegal  and  unlawful  action." 

The  demurrer  filed  to  the  complaint  on  account  of  want 
of  facts  was  overruled,  and  the  issues  were  then  joined  by 
answer  in  general  denial.    There  was  a  trial  and  a  findin^^r 
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against  the  city  and  a  decree  and  judgment  permanently 
enjoining  it  from  closing  the  street.  This  judgment  is  now 
sought  to  be  reversed,  because  of  the  alleged  error  in  over- 
ruling the  demurrer  to  the  complaint  and  in  overmlaig  the 
motion  for  a  new  trial.  For  the  purposes  of  testing 
1.  the  sufSciency  of  the  complaint,  the  demurrer  admits 
as  true  all  of  the  facts  therein  charged  which  are 
wen  pleaded.  It  is  nowhere  averred  that  the  law  under 
which  the  board  was  proceeding  was  invalid  or  that  the 
form  of  the  proceedings  was  in  any  manner  irregular.  The 
theory  seems  to  be  that,  although  the  proceedings  were  in 
regular  form  for  the  vacation  of  streets,  yet  the  board  was 
not  proceeding  in  good  faith  and  that  their  proceeding  if 
permitted  to  be  cairied  out  would  result  in  selling  a  public 
street  to  two  private  individuals  for  their  sole  use  and  bene- 
fit and  to  the  exclusion  of  the  general  public  and  that  by 
reason  of  the  peculiar  location  of  the  appellee's  properly 
he  would  suffer  peculiar  damages  other  than  those  which 
would  be  sustained  by  the  general  public 

It  seems  to  us  that  three  important  questions  are  pre- 
sented by  this  appeal:     (1)  Is  the  question  of  what  is  a 
public  use  one  for  judicial  investigation,  or  is  it  one  which 
in  such  cases  as  this  is  conmiitted  to  the  discretion  ex- 
clusively of  the  board  of  public  works  and  not  subject  to 
review  by  the  courts?     (2)  If  the  ultimate  end  1x>  be  at- 
tained by  such  proceedings  and  the  result  and  effect  of  the 
determination  of  the  board  on  the  question  of  what  is  a 
public  use  may  be  reviewed  by  the  courts,  then  Is  injunc- 
tion the  proper  proceeding?    (3)  Is  appellee,  who  does  not 
own  property  abutting  on  that  portion  of  the  street  about 
to  be  closed,  but  owns  property  near  by  and  in  the  same 
subdivision,  a  proper  party  to  bring  the  suit  ? 
All  municipalities  in  this  State  have  the  power  conferred 
upon  them  by  the  legislature  to  vacate  streets  and 
2.    alleys  and  it  is  exclusively  within  their  power  to  de- 
clare when  that  power  is  to  be  executed,  but  this 
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grant  of  authority  must  be  within  the  constitutional 
3.   limitation  that  their  acts  with  respect  to  these  mat- 
ters must  be  for  some  public  use.    The  motives  which 
prompted  the  action  of  the  board  of  public  works  in  this 
caae  can  not  be  judicially  investigated.     Whether  their 
motives  in  connection  with  this  proceeding  were  honest, 
courts  can  not  inquire.    But  the  end  to  be  attained  by  such  ^ 
proeeedings  and  the  effect  thereof  may  always  be  inquired 
into  by  the  courts  upon  proper  application.     The 

4.  question  in  effect  becomes  one  of  power  in  the  munic- 
ipality to  perform  a  particular  act  which  it  claims 

it  has  been  given  authority  to  do  by  the  legislature.  As 
in  this  case  it  is  averred  in  substance  that  the  final  out- 
ooxae  of  the  proceedings  on  the  part  of  the  board  of  public 
works  would  be  a  sale  of  a  public  street  to  private  indi- 
yiduals  and  to  deny  to  the  public  any  use  of  such  street 
although  it  had  been  regularly  dedicated  for  such  public 
Qfle,  such  a  result  might  not  in  all  instances  be  apparent 
from  the  proceedings  themselves,  but  when  such  a  charge  is 
made  with  reference  thereto,  a  court  of  equity  will  look  to 
the  actual  result  and  effect  of  what  was  about  to  be  done  by 
the  municipality  and  will  enjoin  it,  if  the  acts  sought  to 
be  enjoined  are  without  the  power  of  such  municipality. 
Our  courts  have  conclusively  determined  that  injunction  in 
such  cases  is  the  proper  proceeding,  the  last  expression  on 
the  question  being  found  in  the  case  of  the  City  of  Oary  v. 
Much  (1913),  180  Ind.  26, 101  N.  E.  4. 

Bowever,  when  an  individual  brings  the  action  on  his 

own  account,  the  complaint  must  show  that  he  has  some 

peculiar  interest  in  the  matter,  and  that  he  will  suffer 

5.  some  peculiar  damage  different  from  that  sustained 
by  the  general  public.    This  is  a  general  rule.    Our 

^^ourts,  however,  have  held  that  a  taxpayer  of  the  municipal- 
ity might  by  injunction  restrain  the  doing  of  some  illegal 
act^  the  effect  of  which  would  be  to  increase  the  burden 
Vol.  57—32 
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of  taxation  and  place  upon  its  citizens  an  unlawful  tax, 
or  to  prevent  the  unlawful  disposition  of  property  in  which 
the  municipality  had  a  proprietary  right,  but  this  case  does 
not  come  within  this  rule.  The  facts  of  this  case  bring 
it  within  the  former  rule  that  before  plaintiff,  a  private 
individual,  can  enjoin  the  closing  of  a  highway  he  must 
aver  and  prove  some  special  injury  to  himself  not  common 
to  the  public.  It  is  quite  obvious  tiiat  a  person  whose  prop- 
erty abuts  on  the  street  proposed  to  be  vacated  might  readily 
show  some  special  or  peculiar  damages  by  reason  of  such 
vacation,  and  we  think  it  is  possible  that  a  person  owning 
property  which  does  not  abut  on  such  street  might  be  able 
to  show  some  special  damages,  but  the  averments  of  this 
complaint  show  that  appellee's  property  is  about  midway 
in  the  next  block  south  of  the  vacated  street,  and  his  other 
property  is  situated  on  another  street  about  one-half  block 
west.  The  complaint  also  shows  that  a  portion  of  the  street 
proposed  to  be  vacated  does  not  extend  through  the  block 
north  of  appellee's  property,  but  simply  to  the  alley  mid- 
way within  that  block.  There  are  no  averments  which  even 
tend  to  show  that  he  would  not  have  the  same  free  access 
to  his  property  which  he  now  has,  even  with  the  street 
vacated,  or  the  same  free  access  to  any  portion  of  the  city 
from  his  property,  or  that  his  light  and  air  would  be  af- 
fected in  any  way.  The  annexed  plat  shows  the  situation 
of  the  property  better  than  it  can  be  described. 

The  effect  of  all  his  averments  as  to  damages  is  that  he 

would  be  unable  to  reach  the  alley  in  the  block  north  of 

his  property  with  the  same  ease  as  theretofore.    This 

6.  result  would  come  to  every  citizen  of  Indianapolis 
in  the  same  way.  It  is  possible  that  the  injury  to 
appellee  would  be  greater  in  degree  than  to  the  community 
at  large,  but  this  does  not  take  his  case  out  of  the  general 
rule.  This  proposition  is  so  fully  discussed  by  the  Supreme 
Court  in  the  cases  of  Dantzer  v.  Indianapolis  Union  R, 
Co.  (1894),  141  Ind.  604,  39  N.  E.  223,  50  Am.  St  343, 
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34  L.  R.  A.  769;  and  O'Brien  V.  Central  Iron,  etc.,  Co. 

(1902),  158  Ind.  218,  63  N.  E.  302,  92  Am.  St.  305,  57,  L. 

fi.  A.  508,  and  the  reasoning  in  those  cases  is  bo  clear  that 

we  do  not  feel  called  upon  to  pursue  it  further.  And  the 
fact  that  appellee  avers  the  purchase  of  his  lots  partly  be- 
cause of  the  location  of  the  streets  in  the  subdivision  as 
tiny  then  w^e,  and  that  others  may  be  affected  similarly 
V  the  vacation  of  the  street,  does  not  change  his  situation. 
Martin  v.  Marks  (1900),  154  Ind.  549,  560,  '57  N.  E.  249. 


t  ^mymmttt 


"6  therefore  conclude  that  the  averments  of  the  complaint, 
lewed  in  the  most  favorable  light  to  appellee,  fail  to  show 
that  the  obstruction  of  the  street  would  result  in  injury  to 

his  property  different  in  kind  from  that  suffered  by 
7^   the  general  public.     But  where  there  has  been  a 

dear  invasion  of  the  common  rights  of  the  citizens  of 
the  mniiicipBlity  by  some  unauthorized  act  of  the  officers 
hereof,  an  iojouctioD  will  be  granted  at  the  suit  of  the 


500  APPELLATE  COURT  OP  INDIANA, 

Quality  Oothes  Shop  r.  Keeney — 57  Ind.  App.  500. 

proper  oflScial  on  behalf  of  the  public  to  prevent  the  accom- 
plishment of  any  such  unlawful  act. 

We  are  of  the  opinion  that  the  court  erred  in  overruling 
appellant's  demurrer  to  appellee's  complaint.  Judgment 
reversed. 

Note. — ^Reported  in  107  N.  B.  529.  As  to  vacation  of  streets,  its 
effects  and  the  remedies  of  persons  prejudiced,  see  46  Am.  St.  493. 
As  to  power  to  vacate  streets,  see  2  Ann.  Cas.  87.  See,  also,  under 
(1)  31  Cyc.  333;  (2,  3)  28  Cyc.  840;  (4)  22  Qyc  888;  (5,  6)  22 
Cyc.  927;   (7)  22  Cyc.  888;  28  Cyc.  281. 


Quality  Clothes  Shop  v.  Keenet. 

[No.  8,379.    Filed  October  28,  1914.    Rehearing  denied 

January  6,  1915.1 

1.  Pleabino. — Demurrer  to  Counterclaim. — Memorandum  of  De- 
fects.— Section  344  Bums  1914,  Acts  1911  p.  415,  requiring  a  mem- 
orandum of  defects  to  be  filed  with  the  demurrer  to  a  complaint 
for  want  of  facts,  construed  with  §351  Bums  1914,  §346  R.  S- 
1881,  relating  to  demurrers  to  answers,  makes  necessary  the  fil- 
ing of  such  a  memorandum  with  the  demurrer  to  an  answer,  so 
that  a  demurrer  to  a  counterclaim,  unaccompanied  by  a  memo- 
randum of  defects,  does  not  question  Its  sufficiency,  regardless  of 
whether  such  counterclaim  is  treated  as  a  complaint  or  as  an 
afilrmatlve  answer,    p.  502. 

2.  Statutes. — Construction, — ^Where  a  section  of  a  general  act  is 
amended,  as  to  all  matters  occurring  thereafter,  such  amendment 
is  to  be  taken  as  if  it  had  been  a  part  of  the  original  act ;  and 
acts  relating  to  the  same  general  subject-matter,  regardless  of 
when  they  were  passed,  are  in  pari  materia  and  are  to  be  con- 
strued together,    p.  503. 

3.  Statutes. — Construction. — ^A  statute  which  adopts  a  portion  of 
the  law  already  declared  without  reference  to  any  particular 
statute  or  part  of  statute,  but  which  refers  to  the  law  generally 
which  governs  the  subject,  the  reference  includes  not  only  the  law 
in  force  at  the  date  of  the  adopting  act,  but  all  subsequent  laws 
upon  the  subject    p.  504. 

4.  Sales. — Conditional  Sales. — Default. — Recovery  of  Money  Paid. 
— ^Where  a  sale  of  goods  is  made  on  condition  that  the  title  is  to 
remain  in  the  seller  until  they  are  paid  for,  but  without  any  pro- 
vision that  the  money  paid  shall  be  forfeited  in  case  of  default  in 
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subsequent  payments,  the  payments  made,  less  all  damages  sus- 
tained by  the  seller,  may  be  recovered  by  the  purchaser  If  the 
seller  exercises  his  right  to  retake  the  property  on  default,  p.  506. 
5.  Sales.  —  ConditioncLl  Sales.  —  Default,  —  Remedy  of  Seller, — 
Where  the  purchaser  of  goods,  sold  on  condition  that  the  title  is 
to  remain  in  the  seller  until  they  are  paid  for,  makes  default  in 
payment,  the  seller  may  either  take  possession  of  the  goods  or 
treat  the  sale  as  complete  and  sue  for  the  balance  of  the  pur- 
chase price ;  but  if  the  goods  are  retaken  the  right  to  treat  the 
sale  as  complete  and  sue  for  the  balance  of  the  purchase  price  is 
fihereby  abandoned,    p.  506.  % 

Prom  Elkhart  Superior  Court;  WUliam  B,  Hile,  Special 
Judge. 

Action  by  the  Quality  Clothes  Shop  against  WiQiam  H. 
Eeeney.  From  the  judgment  rendered,  the  plaintiff  appeals. 
AffirmecL 

Frazer  c6  Frazer,  for  appellant. 

Schuyler  C.  Mvhbell,  Lloyd  L,  Burris  and  George  R, 
Harper,  for  appellee. 

Ibach,  p.  J. — ^Appellee  purchased  from  appellant  a  stock 
of  merchandise  under  an  agreement  Tvhich  reserved  the 
title  thereto  in  appellant  nntil  the  full  purchase  price  was 
paid.  Appellee  paid  part  of  the  consideration  in  cash  when 
the  stock  of  goods  was  inventoried,  and  a  further  payment 
when  possession  was  obtained,  but  having  defaulted  in  his 
first  deferred  payment,  appellant  demanded  possession  of 
the  goods,  which  being  refused,  it  brought  this  suit  in  re- 
plevin to  recover  them. 

The  complaint  is  in  the  usual  form  for  such  actions  ac- 
companied by  the  usual  affidavit.  The  first  paragraph  of 
answer  was  in  general  denial,  and  the  second  proceeded 
upon  the  theory  that  appellant  should  have  refunded  to 
appellee  the  money  paid  it  before  making  default,  but  which 
it  had  failed  to  do.  Appellee  also  filed  a  counterclaim  in 
which  he  demanded  a  return  of  the  cash  paid  by  him  be- 
fore making  default,  less  the  net  proceeds  of  the  business 
while  he  waiB  in  possession  and  in  charge  of  the  goods.    An 
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answer  in  two  paragraphs  was  filed  to  the  eounterclaimy  the 
first  a  set-off  averring  damages  for  a  failure  to  complete 
the  contract  and  the  second  a  general  denial  To  the  set-off 
appellee  replied  in  general  denial 

A  demurrer  to  appellee's  second  paragraph  of  answer  was 
sustained,  the  demurrer  to  the  counterclaim  overruled,  and 
the  demurrer  to  the  first  paragraph  of  answer  to  the  counter- 
claim overruled.  The  cause  being  at  issue  was  tried  by  the 
court,  resulting  fn  a  general  finding  and  judgment  for  ap- 
pellant on  its  complaint,  that  it  was  the  owner  of  and  en- 
titled to  the  possession  of  the  stock  of  goods  in  controversy, 
subject,  however,  to  the  payment  to  appellee  of  $1,541.75 
which  was  found  to  be  due  appellee  on  his  counterclaim. 
The  finding  was  also  against  appellant  on  the  set-off  to 
appellee's  counterclaim. 

Appellee  argues  that  the  form  of  the  demurrer  to  his 
counterclaim  is  such  that  the  court  should  not  consider  it, 

because  it  was  not  accompanied  by  a  memorandum 
1.    stating  wherein  such  counterclaim  is  insufficient  for 

want  of  facts.  We  agree  with  this  contention.  By 
§355  Bums  1914,  §350  R.  S.  1881,  a  counterclaim  is  defined 
to  be  any  matter  ''arising  out  of  or  connected  with  the 
cause  of  action  •  •  •  in  favor  of  the  defendant,  or 
which  would  tend  to  reduce  the  plaintiff's  claim  or  demand 
for  damages."  By  §358  Burns  1914,  §353  R.  S.  1881,  it  is 
enacted  that  '*In  any  case  where  a  set-off  or  counter-claim 
has  been  presented  which  in  another  action  would  entitle 
the  defendant  to  a  judgment  against  the  plaintiff,  the  de- 
fendant shall  have  the  right  of  proceeding  to  the  trial  of 
his  claim,  without  notice,  although  the  plaintiff  may  have 
dismissed  his  action  or  failed  to  appear."  It  would  seem, 
therefore,  that  by  the  express  language  of  the  statute,  a 
counterclaim  is  a  complaint  and  the  courts  have  held  re- 
peatedly that  a  counterclaim  is  similar  in  character  to  a 
complaint,  and  is  in  fact  in  the  nature  of  a  complaint  against 
the  plaintiff.     It  must  be  complete  in  itself  and  must  be 
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good  on  demurrer  without  reference  to  any  other  pleading 
in  the  case.  State,  ex  rel.  v.  Fiscus  (1914),  181  Ind.  667, 
105  N.  E.  230;  Stoner  v.  Stvift  (1905),  164  Ind.  652,  74 
N.  E.  248;  Conway  v.  Carpenter  (1877),  58  Ini  477; 
Wabash  VaUey,  etc..  Union  v.  James  (1893),  8  Ind.  App. 
449,  451,  452,  35  N.  E.  919.  We  are  satisfied  that  the  act 
of  March  14,  1911  (Acts  1911  p.  415,  §344  Bums  1914), 
requiring  a  memorandum  to  accompany  a  demurrer  to  a 
complaint  whenever  the  complaint  is  insufficient  for  want 
of  facts,  applies  to  counterclaims  as  well  as  to  the  original 
complaint  filed  in  a  case. 

But  if  it  should  he  conceded  that  the  pleading  in  this  case 
should  be  construed  to  be  an  affirmative  answer,  as  is  in- 
sisted upon  by  appellant,  we  are  of  the  opinion  that  the 
same  rules  must  be  applied  and  that  the  demurrer  to  such 
answer  to  be  sufficient  must  have  been  accompanied  by  a 
memorandum  stating  wherein  such  affirmative  answer  was 
insufficient.  Before  the  act  of  March  14,  1911  (Acts  1911 
p.  415,  supra),  was  enacted,  such  memorandum  as  is  now 
required  to  be  filed  with  a  demurrer  was  not  necessary. 
Before  the  passage  of  this  act  there  existed  and  still  exists 
a  statute  which  provides  ''Where  the  facts  stated  in  any 
paragraph  of  the  answer  are  not  sufficient  to  constitute  a 
cause  of  defense,  the  plaintiff  may  demur  to  it  under  the 
rules  prescribed  for  demurring  to  a  complaint.''  §351 
Bums  1914,  §346  R.  S.  1881.  Such  being  the  rule  under 
the  old  act,  when  it  was  amended  so  as  to  require  the  de- 
murrer to  a  complaint  for  want  of  sufficient  facts  to  be 
accompanied  by  a  memorandum  showing  wherein  the  facts 
were  insufficient,  in  all  actions  begun  after  the  act  was 
amended,  it  would  seem  that  the  demurrer  to  an  an- 
swer for  want  of  sufficient  facts  must  be  in  the  same  form 
as  a  demurrer  to  a  complaint,  and  must  be  accompanied  by 
a  memorandum,  like  the  demurrer  to  a  complaint. 

2.  The  rule  is  that  where  an  amended  section  of  a  gen- 
eral act  is  under  consideration,  as  to  all  matters  oc- 
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curring  thereafter,  such  amended  act  is  to  be  taken  as  if 
it  had  been  a  part  of  the  original  act,  and  also,  where  a 
number  of  statutes,  whenever  passed,  relate  to  the  same  gen- 
eral subject-matter,  they  are  in  pari  materia  and  are  to  be 
construed  together.  Parks  v.  State  (1902),  159  Ind.  211, 
215,  216,  64  N.  E.  862,  59  L.  R.  A.  190;  RusseU  v.  State 
(1903),  161  Ind.  481,  68  N.  E.  1019;  State,  ex  rel.  v.  Board, 
etc.  (1906),  166  Ind.  162,  76  N.  E.  986.  Also,  when  a 
statute  which  adopts  a  portion  of  the  law  already 
3.  declared,  makes  no  reference  to  any  particular  stat- 
ute or  part  of  statute  by  its  title  or  otherwise,  but 
refers  to  the  law  generally  which  governs  a  particular  sub- 
ject, the  reference  in  such  a  case  includes  not  only  the  law 
in  force  at  the  date  of  the  adopting  act,  but  also  all  sub- 
sequent laws  upon  the  particular  subject  referred  to.  State, 
ex  rel.  v.  Leich  (1906),  166  Ind.  680,  682,  78  N.  E.  189, 
9  Ann.  Cas.  302,  and  cases  cited.  We  have  therefore  con- 
cluded that  the  demurrer  to  appellee's  cross-complaint  was 
not  sufficient  in  form,  and  should  not  have  been  considered 
by  the  court.  But  appellant  is  not  in  any  position  to  ques- 
tion the  action  of  the  court  in  overruling  such  demurrer, 
since,  for  reasons  which  will  appear  in  the  later  discussion 
of  the  evidence,  the  cross-complaint  was  sufficient  to  with- 
stand a  proper  demurrer. 

The  causes  assigned  in  the  motion  for  new  trial  are  that 
the  decision  on  the  counterclaim  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law,  and  that  the  assess- 
ment of  the  amount  of  recovery  is  erroneous,  being  too 
large.  An  examination  of  the  evidence  shows  no  conflict 
so  far  as  the  material  questions  of  fact  are  concerned.  The 
facts  are  that  on  July  26,  1911,  appellant  sold  to  appellee 
a  stock  of  merchandise  and  fixtures  under  a  contract  by 
which  it  was  provided  that  appellee  was  to  pay  therefor 
$200  upon  the  execution  of  the  contract  and  upon  the  com- 
pletion of  the  inventory,  which  was  to  be  taken  on  August 
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15,  1911,  he  was  to  pay  the  further  sum  of  $1,800  in  cash 
and  then  take  possession  of  the  goods.    He  was  to  pay  the 
further  sum  of  $4,000  on  September  15,  1911,  and  for  the 
balance  of  the  purchase  price,  if  any,  he  was  to  issue  cer- 
tain notes,  in  accordance  with  tine  terms  of  said  agreement. 
The  parties  further  agreed  that  the  title  to  said  goods  and 
fixtures  should  remain  in  appellant  until  the  cash  payment 
should  be  made  and  the  notes  executed.    A  further  agree- 
ment was  that  should  appellee  fail  to  comply  with  the  terms 
of  Ids  contract  as  to  the  $1,800  payment  he  was  to  forfeit 
to  api>ellant  as  liquidated  damages,  the  $200  cash  which  was 
to  be  paid  upon  the  execution  'of  the  contract.    When  the 
contract  was  executed,  appellee  made  $200  payment  and 
later,  on  August  15,  1911,  the  inventory  of  the  stock  of 
goods  was  taken  and  amounted  to  $9,641,  and  thereupon 
appellee  paid  to  appellant  the  additional  sum  of  $1,800, 
and  at  the  time  took  possession  of  the  stock  and  fixtures 
and  with  appellant's  consent  began  to  sell  the  goods  at 
retail  in  the  store,  until  he  was  dispossessed  by  the  writ  of 
replevin  in  the  suit.     The  provision  of  the  contract  con- 
cerning the  execution  of  the  notes  for  the  balance  of  the 
purchase  price,  appeUant  waived  until  after  the  additional 
sum  of  $4,000  had  been  paid.    Appellee  did  not  pay  the 
$4,000  at  the  time  it  became  due  and  appellant  demanded 
a  return  of  the  goods  and  fixtures,  but  failed  and  refused 
to  return  any  part  of  the  cash  paid  by  appellee.    On  Sep- 
tember 18,  1911,  appellant  filed  this  suit  in  replevin,  aver- 
ring that  it  was  the  owner  of  and  entitled  to  the  immediate 
possession  of  the  goods,  and  on  September  20,  1911,  it  was 
given  possession  of  the  storeroom  and  stock  of  goods  under 
and  by  virtue  of  the  writ  of  replevin,  and  since  that  time  has 
conducted  the  store,  selling  and  disposing  of  the  stock  of 
goods  and  exercising  full  and  complete  ownership  of  the 
entire  stock.    Upon  these  facts  counsel  for  appellant  urge 
that  there  ought  to  have  been  no  recovery  against  it. 
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It  will  be  observed  that  the  contract  of  sale  in  suit  is  a 

conditional  one,  wherein  it  is  provided  that  the  title  to  the 

goods  sold  shall  remain  in  appellant  until  the  cash 

4.  payments  were  all  made  and  the  notes  executed  and 
in  case  of  nonpayihent,  etc.,  the  appellant  should 
have  the  right  to  take  possession  of  the  property,  but 

5.  there  was  no  provision  that  in  case  of  default  on 
appellee's  part  in  the  performance  of  any  of  the  con- 
ditions to  be  performed,  that  prior  payments  should  be  for- 
feited. In  the  absence  of  such  a  stipulation,  payments  pre- 
viously made,  less  all  damages  sustained  by  a  vendor,  may 
be  recovered  by  the  vendee  when  the  vendor  has  retaken  the 
property  upon  the  vendee's  default.  1  Beach,  Contracts 
§§139,  140;  Preston  v.  Whitney  (1871),  23  Mich.  260,  264. 
In  the  case  at  bar  the  title  to  the  property  never  passed 
from  appellant  and  therefore  never  rested  in  appellee,  con- 
sequently under  the  provisions  of  the  contract  appellant 
had  two  remedies.  It  could  either  take  possession  of  the 
goods,  which  would  amount  to  a  disaffirmance  of  the  sale 
and  a  termination  of  the  contract,  or  it  could  treat  the  sale 
as  complete  and  bring  an  action  for  the  balance  of  the  pur- 
chase price,  and  having  instituted  this  suit  and  retaken  the 
goods,  they  thereby  abandoned  the  right  to  treat  the  sale 
as  absolute  and  sue  for  the  balance  of  the  purchase  price, 
and  they  must  account  to  appellee  on  equitable  principles 
for  the  amount  paid  on  the  purchase  price  less  any  damages 
to  the  property,  together  with  the  value  of  the  use  of  the 
property  by  appellee.  Blake  v.  Hedges  (1860),  14  Ind.  566, 
568;  Fruits  v.  Pearson  (1900),  25  Ind.  App.  235,  57  N.  E. 
158;  Dantzeiser  v.  Cook  (1872),  40  Ind.  65,  68;  Owynne  v. 
Ramsey  (1884),  92  Ind.  414,  415;  Green  v.  Sinker,  Davis  dk 
Co.  (1893),  135  Ind.  434,  436,  35  N.  E.  262;  Smith  v.  Barber 
(1899),  153  Ind.  322,  328,  53  N.  E.  1014;  Jessurp  v.  Pair- 
hanks,  Morse  &  Co.  (1906),  38  Ind.,  App.  673,  675,  78  N. 
E.  1050 ;  Preston  v.  Whitney,  supra;  Boss-Meehan,  etc.,  Co. 


NOVEMBER  TERM,  1914.  507 

Quality  Clothes  Shop  v.  Keeney— 57  Ind.  App.  500. 

V.  Pascagaula  Ice  Co.  (1895),  72  Miss.  608,  18  South.  364; 
A.  D.  Puffer  &  Sons  Mfg.  Co.  v.  Lucas  (1893),  112  N.  C. 
377, 17  S.  E.  174,  19  L.  R.  A,  682;  Hays  v.  Jordan  (1890), 
85  Qa.  741, 11  S.  B.  833,  9  L.  R.  A.  373, 

While  appellant  has  cited  some  eases  without  this  juris- 
diction which  seem  to  state  as  a  general  rule  the  doctrine 
that  when  property  is  sold  with  a  reservation  of  the  title, 
and  possession  is  sought  hy  reason  of  a  default  of  the  pur- 
chaser, all  payments  prior  to  the  default  become  forfeited 
to  the  seller,  yet  an  examination  of  these  cases  will  show 
that  in  each  instance  the  contract  contained  a  forfeiture 
clause,  either  express  or  implied,  by  virtue  of  which  all  pay- 
ments made  upon  the  contract  were  to  be  forfeited  to  the 
vendor  for  the  use  of  the  property  or  as  liquidated  damages. 
When  the  question  has  been  squarely  raised  and  considered 
by  the  courts  as  in  the  case  now  before  us,  they  have  almost 
universally  held  that  to  entitle  the  vendor  to  retain  money 
as  his  own  paid  him  on  a  conditional  sale,  where  he  termi- 
nates the  contract  by  retaking  the  goods  on  default  of  the 
buyer,  the  contract  must  contain  an  express  clause  forfeit- 
ing such  payments.  In  view  of  the  many  cases  to  be  found 
in  support  of  this  proposition,  we  do  not  feel  called  upon 
to  discuss  the  question  further. 

Since  appellant's  contract  did  not  contain  a  forfeiture 
clause  of  any  kind  and  it  took  possession  of  the  property 
under  the  contract,  it  selected  the  remedy  which  it  con- 
sidered most  beneficial,  and  can  not  now  complain  because 
that  election  requires  it  to  account  to  appellee  for  the  pay- 
ments made  to  it  less  its  damages  sustained.  It  follows 
therefore  that  the  decision  of  the  trial  court  upon  the  coun- 
terclaim is  sustained  by  the  evidence  and  is  not  contrary 
to  law. 

Judgment  afSrmed. 

Note. — ^Reported  in  106  N.  E.  541.  As  to  wbat  constitutes  a  con- 
ditional sale,  see  46  Am.  St  295 ;  94  Am.  St.  234.    As  to  purchaser's 
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right  to  recover  back  payments  where  seller  retakes  property,  see 
32  Lu  R.  A.  465;  38  L.  R.  A.  (N.  S.)  891;  51  L.  R.  A.  (N.  S.)  251. 
As  to  constmction  together  of  contemporaneous  statutes  In  pari 
materia^  see  18  Ann.  Cas.  424.  See^  also,  under  (1)  31  Cyc  820; 
(2)  36  Cya  1164, 1223 ;    (4)  35  Cyc.  711 ;    (5)  35  Cyc  690. 


SooTT,  Auditor,  et  al.  v.  Barr. 

[No.  9,008.    FUed  November  25,  1914.    Rehearing  denied 

January  6,  1915.] 

1.  Taxation. — Action  to  Enjoin  Increased  Assessments. — Com- 
plaint, — Sufficiency. — A  complaint  to  enjoin  the  placing  upon  the 
coimty  tax  duplicates  of  an  increase  in  the  assessment  made  by 
the  State  Board  of  Tax  Ck)mmissioners  on  all  personal  property 
in  the  county,  and  to  enjoin  the  collection  of  the  taxes  on  such  in- 
creased assessment,  was  sufficient  to  withstand  a  demurrer  where, 
in  addition  to  all  other  necessary  averments,  it  showed  that 
notice  to  the  taxpayers  of  the  county  had  not  been  given  in  com- 
pliance with  §§10295,  10296  Burns  1914,  Acts  1905  p.  105.    p.  510. 

2.  Taxation. — Action  to  Enjoin  Increased  Assessments. — Answer^ 
— Sufficiency. — In  an  action  to  enjoin  the  placing  upon  the  tax 
duplicates  of  a  county  an  increase  in  the  assessment  made  by  the 
State  Board  of  Tax  Commissioners  on  all  personal  property  in 
the  county,  and  to  enjoin  the  collection  of  the  taxes  on  such  in- 
creased assessment,  on  the  ground  that  the  order  of  the  state 
board  was  void  for  lack  of  notice  to  taxpayers  in  compliance  with 
§§10295,  10296  Bums  1914,  Acts  1905  p.  105,  an  answer  which 
failed  to  allege  that  the  board  of  county  commissioners  was  in 
session  after  the  auditor  had  been  notified  of  the  intention  of  the 
state  board,  was  Insufficient    p.  510. 

8.  Taxation. — Increase  of  Assessments, — Validity. — Jfoiice. — Ju- 
risdiction of  State  Board  of  Tax  Commissioners. — ^An  increase 
made  by  the  State  Board  of  Tax  Commissioners  on  all  the  per- 
sonal property  in  a  certain  county  is  Invalid,  where  the  only 
notice  given  by  the  auditor  of  the  county  was  the  posting  and 
publication  of  notice  to  the  taxpayers,  since  a  taxpayer  has  the 
right  to  presume  the  board  of  county  commissioners  will  perform 
Its  duty  and  take  all  steps  necessary  to  protect  the  rights  of  tax- 
payers of  the  county,  thus  making  the  provision  of  §10296  Burns 
1914,  Acts  1905  p.  105,  relating  to  notifying  and  calling  in  session 
the  board  of  county  commissioners,  as  essential  to  the  jurisdic- 
tion of  the  State  Board  of  Tax  Commissioners  in  such  matter  as 
is  the  requirement  for  the  posting  and  publishing  of  notice  to  the 
taxpayers,    p.  513. 
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Prom  Knox  Circuit  Court ;  Ben  M.  Willoughby,  Judge. 

Action  by  Joseph  H.  Baar  against  John  T.  Scott,  as 
Auditor  of  Knox  County,  and  others.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.    Affirmed. 

Thomas  M.  Honan,  Attorney-Gteneral,  William  M.  Alsop 
and  James  M.  House,  for  appellants. 

L,  A.  Meyer,  James  W.  Emison,  W.  H,  Hill  and  C.  B. 
Kessinger,  for  appellee. 

Ibagh,  J. — ^Action  by  appellee  as  a  taxpayer  of  Knox 
County,  to  enjoin  appellant  Scott,  as  auditor  of  said  county, 
from  placing  on  the  tax  duplicates  of  the  county  a  ten  per 
cent  increase  in  the  assessment  of  all  personal  property  in 
the  county  made  by  the  State  Board  of  Tax  Commissioners, 
and  to  enjoin  appellant  Ruble,  as  treasurer  of  the  county 
from  attempting  to  collect  taxes  on  the  increased  assess- 
ment Appellee  in  his  complaint  alleged  that  the  order  of 
the  State  Board  of  Tax  Commissioners  was  void  because  it 
did  not  comply  with  the  statutes  of  the  State,  in  that  notice 
was  not  given  to  the  taxpayers  of  the  county  as  provided 
in  §§10295,  10296  Bums  1914,  Acts  1905  p.  105,  and  that 
the  auditor  of  'Knox  County  did  not,  as  provided  by  said 
section,  call  the  board  of  county  commissioners  of  said 
county  to  meet  in  special  session  on  a  day  fixed  by  him 
within  five  days  of  the  receipt  of  the  certificate  as  pro- 
vided in  said  act,  and  said  board  was  not  in  regular  session 
within  said  five  days  or  at  any  other  time  when  said  board 
might  take  action  regarding  said  purported  action  of  said 
State  Board  of  Tax  Commissioner&  A  demurrer  to  the 
complaint  was  overruled,  and  a  demurrer  sustained  to  the 
special  answer  filed  by  appellants  showing  what  steps  had 
been  taken  to  notify  the  taxpayers.  Trial  was  had  on  an 
agreed  statement  of  facts  and  the  court  found  for  appellee 
and  rendered  judgment  accordingly. 

The  trial  court  did  not  err  in  overruling  demurrers  to 
the  complaint,  for  the  reason  that  the  complaint  on  its 
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face  showB  that  notice  to  the  taxpayers  of  Knox 

1.  County  had  not  been  given  in  compliance  with 
§§10295,  10296  Bums  1914,  Acts  1905  p.  105,  and  in 
other  respects  contained  all  necessary  averments  to 

2.  entitle  the  plaintiff  to  the  relief  asked.  The  demurrer 
was  properly  sustained  to  the  second  paragraph  of 

answer,  since  it  failed  to  aver  that  the  board  of  county  com- 
missioners had  been  called  in  session,  or  were  in  session, 
after  the  auditor  had  been  notified  of  the  intention  of  the 
State  Board  of  Tax  Commissioners  to  increase  the  tax  rate 
in  Knox  County.  The  reason  for  this  holding  will  appear 
in  the  discussion  of  the  motion  for  new  trial. 

The  only  question  of  importance  in  the  case  is  whether, 
under  the  procedure  followed,  the  increase  ordered  by  the 
State  Board  of  Tax  Commissioners  is  valid.  We  quote  so 
much  of  the  agreed  statement  of  facts  as  is  relevant  to  this 
question.  ''The  State  Board  of  Tax  Commissioners  of  the 
State  of  Indiana,  during  the  first  five  days  of  iifi  second 
session  in  the  year  1913,  considered  the  assessments  of  per- 
sonal property  of  the  various  counties  of  the  State,  and 
determined  the  counties  in  which  the  assessments  of  per- 
sonal property  appeared  to  be  too  low ;  and  said  State  Board 
of  Tax  Commissioners  fixed  a  day  in  their  regular  next  suc- 
ceeding meeting,  to  wit,  July  30, 1913,  which  time  was  more 
than  fifteen  days  from  the  expiration  of  the  first  five  days 
of  the  said  second  session  of  said  board,  when  said  board 
would  consider  the  matter  of  the  increase  of  the  assess- 
ments of  personal  property  of  said  Knox  County ;  and  said 
State  Board  of  Tax  Commissioners  then  and  there  made  an 
order  directing  the  manner  in  which  a  hearing  might  be 
had  with  reference  to  said  matter,  and  provided  in  said 
order  that  any  representative  of  the  board  of  commissioners 
of  said  Knox  County,  or  any  taxpayer  therein,  might  appear 
in  person  or  by  attorney,  and  be  heard  with  reference  to 
the  proposed  increase  of  the  assessment  of  personal  property 
of  said  county,  and  provided  that  said  hearing  would  be 
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held  in  the  ofSce  of  the  State  Board  of  Tax  CominissioneTa 
in  room  35  of  the  State  House  at  Indianapolis.  Within 
the  first  five  days  of  the  second  session  of  said  board,  said 
board  certified  to  the  auditor  of  said  Knox  County,  the  fact 
of  the  determination  of  said  board  to  consider  the  matter 
of  the  increase  of  the  assessments  of  personal  property  in 
said  county,  and  that  said  proposed  increase  of  assessments 
appertained  to  personal  property  only,  that  said  certificate 
to  said  auditor  named  July  30,  1913,  as  the  day  on  which 
a  hearing  would  be  had  on  said  matter,  and  said  certificate 
was  accompanied  by  an  order  directing  the  manner  in  which 
a  hearing  might  be  had.  Upon  receipt  of  said  certificate 
the  said  auditor  of  Knox  County  gave  notice  of  the  time, 
place  and  object  of  said  hearing  by  posting  one  copy  of  said 
notice  at  the  courthouse  door  in  said  county,  and  by  one 
publication  thereof  in  the  first  issue  thereafter  of  two  news- 
papers of  different  politics,  published  in  said  county,  to  wit, 
the  Vincennes  Capital,  and  the  Vincennes  Western  Sun, 
one  of  which  papers  was  a  daily  paper,  a  copy  of  which 
said  notice  is  as  follows,  to  wit : 

'Notice  to  Taxpayers,  Vincennes,  Indiana,  July  11,  1913. 
The  taxpayers  of  Knox  County,  Indiana,  are  hereby  notified 
that  the  State  Board  of  Tax  Commissioners  has  fixed  the 
30th  day  of  July,  1913,  at  9 :30  a.  m.  at  the  office  of  said 
board,  for  the  consideration  of  the  assessments  of  personal 
projierty  of  Knox  County,  for  the  purpose  of  equalizing  said 
assessments  and  for  the  purpose  of  considering  the  matter 
of  increasing  the  assessments  of  the  personal  property  of 
said  county,  and  to  determine  the  rates  of  addition  to  or 
reduction  from  the  listed  or  assessed  valuation  of  said  prop- 
erty in  said  county.  At  such  hearing  any  representative  of 
the  board  of  county  commissioners  or  any  taxpayer  of  said 
county,  may  appear  in  person,  or  by  attorney,  and  be  heard. 
This  hearing  has  nothing  to  do  with  appeals  from  county 
board  of  review. 

Witness  my  hand  and  official  seal  this  11th  day  of  July, 
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1913.     (Seal).    John  T.  Scott,  Auditor,  Knox  County,  In- 
diana.' 

Said  notice  was  published  July  11,  1913.  Said  auditor 
or  Knox  County  did  not,  within  five  days  from  the  receipt 
of  said  certificate  above  referred  to,  call  the  board  of  com- 
missioners of  said  Knox  County  to  meet  in  special  session 
on  a  day  fixed  by  him,  and  said  board  of  commissijoners  was 
not  in  regular  session  any  time  within  said  time,  and  was 
not  in  regular  or  special  session  during  the  month  of  July, 
1913,  after  the  tenth  day  thereof,  and  said  board  of  com- 
missioners did  not  know  of  said  hearing  until  after  July  30, 
1913.  At  the  time  fixed  for  such  hearing  no  representative 
of  the  board  of  county  commissioners  of  said  Knox  County, 
and  no  taxpayer  to  be  affected  by  said  proposed  increase 
of  assessment,  appeared  either  in  person  or  by  attorney. 
After  the  hearing  provided  for  by  law  relating  to  the  in- 
crease of  the  assessment  of  personal  property  in  the  various 
counties,  including  the  said  county  of  Knox,  had  been  con- 
cluded, said  State  Board  of  Tax  Commissioners  proceeded 
to  equalize  assessments  of  personal  property  in  the  various 
counties  of  the  State,  as  provided  by  law.  Said  state  board 
took  into  account  the  valuation  of  similar  property  in  other 
counties.  In  equalizing  the  assessment  of  personal  property 
in  the  various  counties  of  the  State,  said  state  board  ordered 
an  increase  of  the  assessment  of  all  the  personal  property 
in  said  Ejiox  County  of  ten  per  centum,  and  made  and 
entered  of  record  on  the  records  of  said  board  an  order 
increasing  the  said  assessment  of  personal  property  in  Knox 
County  of  said  ten  per  centum  above  the  assessment  thereof 
as  returned  by  the  several  township  assessors  of  said  coimty 
and  as  revised  by  the  county  board  of  review  of  said  coimty; 
and  thereafter  on  September  30,  1913,  said  state  board 
certified  said  order  and  increase  of  assessment  to  the  de- 
fendant John  T.  Scott,  auditor  of  Knox  County,  directing 
him  as  such  .auditor  to  add  said  ten  per  centum  increase 
in  the  assessment  of  personal  property,  to  aU  the  personal 
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property  assessed  in  said  coimty  including  the  personal 
property  of  said  plaintiff. ' ' 

Appellee's  contention,  which  was  supported  by  the  trial 
court  which  granted  an  injunction  as  prayed,  is  that  the 
failure  to  call  the  board  of  county  commissioners  to 
3.    meet  in  special  session,  and  its  faUure  to  learn  of 
the  hearing  before  the  State  Board  of  Tax  Commis- 
sioners, renders  the  whole  order  for  the  increase  of  the 
assessment  on  personal  property  in  Knox  County  void. 
Appellants  on  the  other  hand  urge  that  the  notice  to  the 
taxpayers  required  by  statute  was  complete  when  the  auditor 
posted  and  published  notices  as  required  by  statute,  and 
that  the  notification  of  the  board  of  county  commissioners 
was  not  essential  to  obtain  jurisdiction  over  the  taxpayers. 
The  case  of  Oray  v.  Foster  (1910),  46  Ind.  App.  149,  155, 
92  N.  E.  7,  decides  that  *'The  State  Board  of  Tax  Com- 
missioners is  a  statutory  board,  and  its  power  and  authority 
are  conferred  and  limited  by  the  statute.    •    •    •    Where 
power  is  given  to  it  to  do  a  certain  thing  in  a  certain  man- 
ner, the  manner  prescribed  is  the  measure  of  the  power 
given."    In  that  case  an  attempted  increase  in  the  assess- 
ment of  property  by  the  State  Board  of  Tax  Commissioners 
was  held  invalid,  but  in  that  case  not  only  was  the  board 
of  county  commissioners  not  called  in  session,  but  also  there 
was  an  entire  failure  on  the  part  of  the  auditor  to  post 
and  publish  the  required  notice  to  taxpayers. 

We  are  of  the  opinion,  however,  that  in  order  to  make 
valid  an  increase  in  assessments  such  as  that  under  con- 
sideration, the  notification  of  the  board  of  county  commis- 
sioners and  the  calling  into  session  of  that  board,  prescribed 
by  §10296  Bums  1914,  supra,  is  as  essential  as  the  notice 
to  the  taxpayers  prescribed  by  the  same  section.  By  virtue 
of  its  position,  the  board  of  county  commissioners  is  pe- 
culiarly the  guardian  of  the  taxpayers  of  the  county  in 
matters  such  as  the  present  Further,  §10296,  supra,  ren- 
VoL.  57—33 
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ders  it  the  particular  duty  of  the  board  of  county  cominis- 
sioners  at  its  meeting  after  notification  of  the  intended 
action  of  the  State  Board  of  Tax  Commissioners  in  increas- 
ing assessments,  'Ho  take  such  steps  as  it  may  deem  proper 
and  expedient  to  protect  the  interest  of  the  taxpayers  at 
such  hearing  and  prevent  an  unjust  and  inequitable  in- 
crease in  the  assessment  of  the  property  of  such  county." 
A  taxpayer  who  knew  the  provisions  of  the  law,  and  who 
read  the  notice  which  was  published  by  the  auditor  of  Enox 
County,  would  be  f uUy  within  his  rights  in  presuming  that 
the  other  provisions  of  the  law  had  been  complied  with, 
and  the  matter  had  been  brought  to  the  attention  of  the 
board  of  county  commissioners,  and  that  board  called  in 
session.  He  would  be  justified  in  relying  that  such  board 
of  county  commissioners  would  perform  its  duty,  and  would 
take  all  steps  necessary  to  protect  the  rights  of  the  tax- 
payers of  the  county.  We  believe  that  the  statutory  require- 
ments which  give  the  State  Board  of  Tax  Commissioners 
power  to  make  increases  in  assessments  of  property  such 
as  the  one  under  consideration  have  not  been  complied  witii 
until  notice  of  such  intended  increase  is  brought  to  the 
board  of  county  commissioners,  and  that  board,  if  not  in 
regular  session,  has  been  called  in  special  session. 

The  reasons  for  holding  the  jurisdiction  of  the  State 
Board  incomplete  unless  the  board  of  county  commissioners 
has  been  notified  as  suich,  and  has  been  in  session,  are  as 
important  as  the  reasons  for  holding  such  jurisdiction  in- 
complete unless  the  posted  and  published  notices  have  been 
given  the  taxpayers. 

We*  find  no  error  on  the  part  of  the  trial  court  Judg- 
ment affirmed. 

Note.— Reported  In  106  N.  B.  SOL  As  to  right  of  taxpayer  to 
notice  and  opportunity  to  be  heard  on  assessment  for  taxatioD  of 
omitted  property,  see  12  Ann.  Oas.  468.  See,  also^  under  (1»  2)  37 
Qya  1274;   (3)  37  Cyc.  971. 


NOVEMBER  TERM,  1914.  515 

City  of  Indianapolis  v.  Jobes — 57  lud.  App.  5ir». 

City  op  Indianapolis  v.  Jobes. 

[No.  8,497.    Filed  January  8,  1915.] 

L  LnnTATiON  OF  Actions. — Recovery  of  Salary  Fixed  J>y  City  Ordi- 
nance.— ^An  action  by  the  superintendent  of  a  hospital  conducted 
by  a  city  to  recover  salary  due  bim  for  services  pursuant  to  an 
ordinance  fixing  his  salary  at  a  certain  sum  per  annum,  Is  for  the 
recovery  of  an  official  salary  definitely  fixed  by  law,  and  is  there- 
fore not  governed  by  the  statute  of  limitations  applicable  in 
actions  for  the  recovery  of  debts  arising  on  contract,    p.  517. 

From  Superior  Court  of  Marion  County  (79,650) ;  Charles 
J.  OrbisoUj  Judge. 

Action  hy  Norman  E.  Jobes  against  the  City  of  Indian- 
apolis. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Joseph  B.  Kealing,  Merle  N.  A,  Walker  and  Newton  J. 
McGuire,  for  appellant. 
Francis  M.  Springer,  for  appellee. 

Ibach,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  for  services  rendered  by  him  for  ap- 
pellant as  physician  in  its  hospital  for  contagious  diseases. 
By  his  first  paragraph  of  complaint  he  seeks  to  recover  for 
such  services  for  a  period  of  time  from  November  1,  1901, 
to  November  1,  1903.  In  the  second  paragraph  he  avers 
that  similar  services  were  rendered  by  him  for  appellant 
from  January  1,  1906,  to  July  15,  1907.  The  third  para- 
graph contains  the  same  averments  set  up  in  the  first  and 
second,  in  substance,  and  in  addition  thereto  alleges  that 
he  demanded  payment  of  his  claim  through  the  mayor  of 
appeUant,  who  requested  appellee  to  refrain  from  bringing 
his  suit  until  a  similar  suit  brought  by  another  party  had 
been  terminated  in  the  courts,  and  promised  that  if  such 
party  was  successful  in  his  suit,  that  appellant  would  then 
promptly  pay  the  amounts  claimed  by  appellee.  It  is  also 
averred  in  this  paragraph  that  appellant  through  its  mayor 
agreed  that  if  appellee  would  so  refrain  from  bringing  his 
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suit  until  the  suit  of  Martin  against  appellant  would  be 
determined,  and  if  the  time  consumed  in  reaching  the  de- 
termination of  that  case  would  take  appellee's  claim  out 
of  the  statute  of  limitations,  that  the  city  would  not  set  up 
such  statute  as  a  defense  to  his  claim. 

Appellant  first  moved  the  court  to  strike  out  from  the 
third  paragraph  of  the  complaint  all  that  part  thereof  con- 
cerning the  promises  and  agreements  made  by  its  mayor, 
for  the  reason  that  they  could  not  in  any  way  excuse  laches 
on  the  part  of  appellee  and  could  not  operate  as  a  waiver 
on  the  part  of  the  city  of  its  right  to  claim  its  proper  de- 
fense. This  motion  was  overruled.  Separate  demurrers 
were  filed  to  the  first  and  third  paragraphs  of  the  complaint 
which  were  overruled.  Issues  of  fact  were  joined  by  a 
denial  of  the  first  and  second  paragraphs  of  complaint,  and 
a  further  answer  to  the  first  and  third  paragraphs,  wherein 
the  six-year  statute  of  limitations  was  pleaded.  There  was 
trial  by  the  court,  and  judgment  rendered  for  appellee  in 
the  sum  of  $2,450.67. 

A  demand  in  all  respects  similar  to  that  part  of  appellee's 
claim  covered  by  his  second  paragraph  of  complaint  has 
been  fully  determined  by  this  court,  so  that  we  need  not 
further  consider  that  portion  of  appellee's  case,  as  it  must 
be  held  to  have  been  established.  City  of  Indianapolis  v. 
Martin  (1910),  45  Ind.  App.  256,  89  N.  E.  599. 

The  other  proposition  presented  by  appellant,  in  different 
ways,  for  a  reversal  of  the  case  is  that  the  claim  covered  by 
the  remaining  paragraphs  of  the  complaint  is  barred  by 
the  six-year  statute  of  limitations.  Appellee  avers  that  by 
ordinance  duly  adopted  on  July  7, 1873,  appellant  city  pro- 
vided for  and  erected  a  hospital  for  contagious  diseases,  the 
management  of  which  should  be  vested  in  the  board  of 
directors  thereof,  and  by  virtue  of  such  ordinance  he  was 
chosen  superintendent  of  the  institution  on  November  1, 
1901,  and  his  salary  fixed  at  $500  per  annum  to  be  paid  as 
the  salaries  of  other  city  officers  are  paid ;  that  he  served  in 
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that  capacity  for  the  time  specified  in  each  paragraph  of 
complaint.     The  evidence   supports  such  averments   and 
shows  that  some  of  the  services  rendered  by  appellee  covered 
the  period  of  time  between  November  1,  1901,  and  Novem- 
ber 1,  1903.    The  complaint  was  filed  in  November,  1909. 
Appellant  therefore  contends  that  this  portion  of  appellee's 
demand  is  barred  by  the  statute.     §§294,  295  Burns  1914, 
§§292,  293  R.  S.  1881.    This  court,  however,  in  the  case  of 
City  of  Indianapolis  v.  Martin,  supra,  held  that  the  right 
to  a  salary  of  a  public  officer  does  not  rest  in  contract,  and 
a  number  of  cases  are  cited.     This  language  is  used,  ''a 
public  officer  is  entitled  to  the  salary  provided  by  law  be- 
cause the  law  attaches  the  salary  to  the  office  as  an  incident 
thereto  and  not  by  force  of  contract."    The  six-year  statute 
of  limitations  does  not  apply  to  such  obligations  as  the  one 
^volved  here,  which  does  not  arise  out  of  contract,  but  is 
simply  a  legal  obligation  imposed  upon  the  city,  made  so 
by  its  ordinance  authorizing  the  appointment  of  this  offi- 
cial and  fixing  his  salary.    In  support  of  this  principle  see 
Leonard  v.  Ciiy  of  Terre  Haute  (1911),  48  Ind.  App.  104, 
119,  93  N.  E.  872  ;Baugh  v.  Prairie  County  (1899),  66  Ark. 
360,  50  S.  W.  876;  Hildelrand  v.  Kinney  (1909),  172  Ind. 
447,  87  N.  E.  832,  19  Ann.  Cas.  788 ;  Outwater  v.  Passiac 
(1889),  51  N.  J.  L.  345, 18  Atl.  164;  Cowenhoven  v.  Middle- 
sex County  (1882),  44  N.  J.  L.  232;  State,  ex  rel.  v.  Jumel 
(1878),  30  La.  Ann.  861. 

Appellant  has  cited  Mathesie  v.  Board,  etc.  (1882),  82 
Ind.  172,  in  support  of  its  contention,  but  that  case  does 
not  involve  a  salary  fixed  by  law,  but  involves  a  claim 
which  required  proof  to  establish  it.  We  are  satisfied  that 
all  the  cases  cited  by  appellant  are  correctly  decided. 
Sound  policy  and  elementary  principles  of  law  require 
prompt  action  on  the  part  of  officials  who  seek  relief  on 
account  of  mistakes  made  while  performing  their  official 
duties,  but  these  cases  do  not  fall  within  the  class  of  cases 
which  we  are  here  considering.     *We  hold  therefore  that 
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appellee's  action  is  one  to  recover  an  official  salary,  founded 
on  and  definitely  fixed  by  the  ordinance  of  the  city,  and  is 
not  for  a  debt  arising  on  contract  express  or  implied  and  is 
therefore  not  governed  by  the  limitations  applicable  to  the 
latter  class  of  cases.  Finding  no  reversible  lerror,  the  judg- 
ment is  affirmed. 

Note. — ^Reported  In  107  N.  E.  479.    As  to  who  may  plead  the  stat- 
ute of  limitations,  see  104  Am.  St  742.    See,  alsa  25  Cye.  1053. 


McGuFFiN  V.  Lenfesty,  Receiver. 

[No.  8,927.    Filed  January  8,  1915.1 

1.  Appeal. — Review. — RuUtiff  on  Motion  in  Arrest  of  Judgment. — 
There  was  no  error  In  the  overruling  of  a  motion  in  arrest  of 
Judgment  grounded  on  the  alleged  insufficiency  of  certain  para- 
graphs of  answer,  where  other  paragraphs  disclosed  hy  the  record 
were  not  questioned  and  there  was  nothing  to  indicate  that  the 
Judgment  was  rendered  on  either  of  the  objectionable  paragraphs^ 
p.  519. 

2.  Appeal. — Review. — Presumptions. — It  is  to  be  presumed  in  aid 
of  a  Judgment  that  the  ruling  of  the  lower  court  is  correct  p.  520. 

3.  JUDGMENT. — Motion  in  Arrest. — ^Where  there  are  several  para- 
graphs in  a  pleading,  a  motion  In  arrest  of  the  judgment  on  the 
ground  that  one  of  the  paragraptis  is  bad  will  not  lie.    p.  520. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Proceedings  on  the  disallowance  by  Prank  C.  Lenfesty, 
Receiver  of  the  0.  H.  Kellar  Chair  Company,  of  the  claim 
of  John  B.  McGuiBn.  Prom  the  judgment  against  him,  the 
claimant  appeals.    Affirmed, 

Mead  S.  Hays  and  Griffith  D.  Dean,  for  appellant 
J.  F.  Charles,  for  appellee. 

Shea,  J. — This  was  an  action  on  a  claim  filed  by  appel- 
lant against  appellee  as  receiver  for  the  0.  H.  Kellar  Chair 
Company.  The  facts  briefly  stated  are  as  follows:  Mc- 
Guffin  was  president  of  the  0.  H.  Kellar  Chair  Company, 
and  while  president  executed  to  himself  certain  notes,  which, 
together  with  an  account  filed  as  a  claim  against  the  assets 
amounted  to  $26,500.     The  claim  was  rejected  by  the  re- 
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cehrcr.  The  cause  was  submitted  to  the  court  for  trial,  the 
finding  being  against  appellant.  The  receiver  filed  an  an- 
swer in  five  paragraphs,  the  first  a  general  denial,  the  others 
alleging  affirmative  matter.  No  question  is  presented  on 
the  motion  for  a  new  trial,  neither  is  the  evidence  in  the 
record. 

A  motion  in  arrest  of  judgment  was  filed  as  follows: 
''Comes  now  John  B.  McOufiin,  claimant  herein,  and  moves 
the  court  in  arrest  of  judgment  for  the  following 
1.    reasons:    (1)  That  neither  the  third  nor  fourth  para- 
graph of  the  defendant's  answer  states  facts  suffi- 
cient to  constitute  a  cause  of  defense  to  the  claimant's  claim. 

(2)  That  neither  said  third  nor  said  fourth  paragraph  of 
answer  of  defendant  contains  an  averment  that  the  claim- 
ant took  and  appropriated  the  $26,500  and  thereby  impaired 
or  reduced  the  capital  stock  or  property  of  the  corporation. 

(3)  That  neither  said  third  nor  said  fourth  paragraph  of 
defendant's  answer  avers  or  charges  sufficiently  that  the 
claimant  took  said  $26,500  in  fraud  of  creditors,  or  that 
at  the  time  said  money  is  alleged  to  have  been  taken  that 
there  were  any  creditors  of  said  corporation."  The  alleged 
error  in  the  ruling  on  this  motion  is  the  question  presented 
to  this  court. 

We  need  not  set  out  these  paragraphs  of  answer  in  full. 
We  are  not  able  to  ascertain  from  the  record  whether  the 
judgment  was  rendered  upon  either  of  these  paragraphs. 
In  so  far  as  the  record  shows,  it  may  have  been  a  finding 
against  appellant  upon  the  general  denial,  or  it  may  have 
been  a  finding  for  appellee  upon  the  second  or  fifth  para- 
graph of  answer. 

It  is  weU  settled  if  there  is  one  good  paragraph  in  the 
record,  that  the  motion  in  arrest  of  judgment  must  be  over- 
ruled. In  the  case  of  Oilmore  v.  Ward  (1899),  22  Ind.  App. 
106,  109,  52  N.  B.  810,  the  court  said:  *'But  the  rule  is 
well  settled  that  where  the  court  has  jurisdiction  of  the 
subject-matter,  and  has  acquired  jurisdiction  of  the  parties, 
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the  judgment  will  not  be  arrested  if  the  complaint  containfi 
one  good  paragraph*"  In  the  case  of  Lange  v.  Dammier 
(1889),  119  Ind.  567,  570,  21  N.  E.  749,  the  court  said:  "It 
is  a  settled  rule  of  practice  in  this  State  not  to  arrest  judg- 
ment if  the  court  has  acquired  jurisdiction  over  the  person, 
and  has  jurisdiction  of  the  subject-matter,  if  there  is  one 
good  paragraph  in  the  complaint." 

Neither  the  second  nor  fifth  paragraph  of  answer  is  chal- 
lenged, either  by  demurrer  or  in  the  motion  in  arrest  of 
judgment.    The  presumption  is  that  the  ruling  of  the 

2.  lower  court  is  correct.     Elliott,  App.  Proc.  §§709, 
710;  Ewbank's  Manual  §122;  Close  v.  PitishurgK, 

etc,  R.  Co.  (1898),  150  Ind.  560,  50  N.  E.  560;  Tilden  v. 
Louisville,  etc.,  Co.  (1901),  157  Ind.  532,  62  N.  E.  31;  Bray 
V.  Tardy  (1914),  182  Ind.  98,  105  N.  E.  772. 

It  is  also  well  settled  where  there  are  several  paragraphs 

in  a  pleading  that  a  motion  in  arrest  of  judgment  because 

there  may  be  one  paragraph  of  the  pleading  bad,  will 

3.  not  lie.    Jones  v.  Jones  (1884),  97  Ind.  188;  Waugh 
V.  Waugh  (1874),  47  Ind  580;  Baddeley  v.  Patier- 

son  (1881),  78  Ind.  157.  We  are  not  called  upon  to  do  so 
and  we  do  not  decide  in  this  case  that  a  motion  in  arrest 
of  judgment  may  ever  be  properly  addressed  to  an  answer. 
No  reversible  error  is  presented  by  the  record  in  this  case. 
Judgment  afiSrmed. 

Note. — Reported  in  107  N.  E.  475.  As  to  what  are  sham  answers 
and  the  remedies  against  them,  see  113  Am.  St  630.  See,  also,  un- 
der (1,  3)  23  Cyc.  829;    (2)  3  Cyc.  320. 


Michael  v.  State  of  Indiana,  ex  rel.  Pearson. 

[No.  8,5a4.    FUed  January  19, 1915.] 

1.  Bastabdt. — Evidence. — i^ntJicicncy, — Notwlthstandini;  the  testi- 
mony of  a  number  of  witnesses  to  acts  of  intercourse  between 
relatrix  and  men  other  than  defendant  at  about  the  time  coneefv- 
tion  took  place,  a  verdict  for  relatrix  supported  by  her  testimony 
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alone,  in  TPhlch  she  positively  denied  haying  intercourse  with 
other  men  is  conclusive  on  appeal  as  against  the  objection  that 
the  evidence  was  insufficient,    p.  521. 

2.  AiTEALr-^uestion^  Revieicahle. — Misconduct  of  Counsel, — Rec- 
ord.— ^No  Question  is  presented  on  alleged  misconduct  of  counsel 
in  argument  to  the  Jury,  where  the  alleged  Improper  remarks  are 
not  brought  into  the  record  by  bill  of  exceptions,  and  it  does  not 
appear  that  any  proper  objection  was  made.    p.  522. 

3.  New  Tbiau — Qrounda. — Newly-DUcovered  Evidence, — ^The  dis- 
covery of  evidence,  which  would  not  have  a  tendency  to  produce 
a  different  result,  is  not  such  newly-discovered  evidence  as  will 
afford  ground  for  a  new  trial,    p.  522. 

4.  New  T^ial. — Grounds, — Absent  Witnesses, — ^While  the  refusal 
to  grant  a  continuance  because  of  the  absence  of  a  witness  may 
be  ground  for  a  new  trial,  the  absence  of  the  witness  is  not  in 
itself  a  ground,    p.  522. 

From  Hamilton  Circuit  Court ;  Meade  Vesial,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Eulah 
Pearson,  against  Sanford  Michael.  From  a  judgment  for 
relatrixy  the  defendant  appeals.    Affirmed, 

Ira  W,  ChrisHan,  Floyd  G.  Christian  and  Phil  J.  Farriss, 
for  appellant. 
John  F,  Neal  and  Noel  C.  Neal,  for  appellee. 

Ibach,  J. — There  was  a  judgment  against  appellant  in  a 
bastardy  prosecution*    The  only  error  argued  on  appeal  is 
in  overruling  appellant's  motion  for  a  new  trial.    It 
1.    is  first  urged  that  the  case  fall^  within  the  rule  an- 
nounced in  Whitman  v.  State,  ex  rel.  (1870),  34  Ind. 
360,  that  where  the  prosecuting  witness  has  had  sexual  inter- 
course with  many  men,  near  the  time  when  the  child  was  be- 
gotten, and  there  are  no  peculiar  circumstances  to  show  which 
connection  produced  pregnancy,  the  paternity  of  the  child  is 
too  much  in  doubt  to  fix  it  upon  any  one  of  the  men.    How- 
ever, in  this  case,  although  several  witnesses  testified  to  acts 
of  intercourse  between  relatrix  and  men  other  than  appel- 
lant, at  about  the  time  conception  took  place,  each  one  of 
those  acts  is  specifically  denied  by  the  relatrix.    She  testifies 
positively  that  appellant  is  the  father  of  her  child,  and  that 
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she  had  no  interoourse  with  any  other  boys  during  April, 
1911,  her  child,  a  full  term  one,  having  been  bom  on  Janu 
ary  27,  1912.  Her  evidence  is  sufficient  to  support  the  ver- 
dict, the  jury  must  have  believed  her  rather  than  defend- 
ant's witnesses,  and  as  we  have  no  right  to  weigh  the  evi- 
dence, the  verdict  will  not  be  disturbed,  on  account  of  the 
insufficiency  of  the  evidence. 

It  is  urged  that  counsel  for  the  prosecution  made  im- 
proper remarks  in  his  argument  to  the  jury,  but  these  re- 
marks are  not  made  a  part  of  the  record  by  bill  of 

2.  exceptions^  and  can  not  be  considered.  Manion  v. 
Lake  Erie,  etc.,  B.  Co.  (1907),  40  Ind.  App.  569,  80 

N.  E.  166;  Hood  v.  Tyner  (1891),  3  Ini  App.  51,  28  N.  E. 
1033.  Neither  does  it  appear  that  any  proper  objection  to 
these  remarks  was  taken,  nor  can  we  say  that  the  remarks 
alleged  to  have  been  made  were  of  such  a  character  that  ap- 
pellant *8  rights  were  prejudiced  thereby. 

The  showing  as  to  what  one  Applegate  would  testify  to 

at  a  new  trial  would  only  tend  to  contradict  relatrix  as  to 

an  unimportant  part  of  her  testimony,  would  not  have 

3.  a  tendency  to  product  a  different  result,  and  is  not 
ground  for  new  trial  because  of  newly-discovered 
evidence.    It  is  not  shown  that  one  Casey  because  of 

4.  whose  absence  as  a  witness  a  new  trial  was  asked, 
lived  in  the  county  of  the  trial,  or  an  adjoining  one, 

and  could  have  been  compelled  to  attend  at  a  new  trial 
Nor  was  any  continuance  asked  because  of  his  absence,  and 
while  the  refusal  to  grant  a  continuance  because  of  the  ab- 
sence of  a  witness  might  be  a  ground  for  new  trial,  such  ab- 
sence is  not  in  itself  a  ground. 
[We  find  no  error  and  the  judgment  is  affirmed. 

Note.— Reported  In  108  N.  E.  173.    As  to  what  Is  affiliation  and 
how  it  is  established,  see  56  Am.  Dec.  210.    As  to  newly-discovered 
evidence  of  contradictory  statements  made  by  witness  bs  grocmd 
for  new  trial,  see  Ann.  Gas.  1912  D  85a    See,  also,  under  (1)  5  Cyc 
664;   (2)3Cyc.  163;   (3)29Cy&899;   (4)  20  Cy a  861. 


NOVEMBER  TERM,  1914.  523 

American  Bcmding  Ga  v.  Hall— ^7  Ind.  App.  523. 


American  Bonding  Company  of  Baltimobe,  Mary- 

LAND,  V.  Ball  et  al. 

[No.  8,439.    Filed  October  29,  1914.    Rehearing  denied 

January  20,  1015.] 

t  Receivebs.^Bo9u!^ — Release  of  Surety. — Power  of  Court, — The 
Gonrt  has  no  power  to  release  the  surety  on  the  bond  of  a  receiver 
or  other  fiduciary  after  the  same  has  been  accepted  and  approved 
in  the  absence  of  a  statute  conferring  same;  and  where  such 
statute  exists  its  provisions  must  be  complied  with  in  order  to 
render  the  release  effective;  hence  where  the  court  ordered  the 
receivers  of  a  bank  to  file  separate  bonds  in  lieu  of  a  joint  bond 
theretofore  approved  by  it,  its  order  purporting  to  release  the 
surety  on  the  Joint  bond  from  further  liability,  not  made  pursu- 
ant to  §5733  Bums  1914,  Acts  1897  p.  192,  }6,  providing  for  the 
release  of  sureties,  was  ineffective  as  such  and  constituted  no 
bar  to  an  action  by  the  surety  for  the  recovery  of  premiums  there- 
after accruing.    p.625w 

Prom  Newton  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  the  American  Bonding  Company  of  Baltimore, 
Maryland,  against  Edmond  0.  Hall  and  others.  From  a 
judgment  for  defendants,  the  plaintiff  appeals.    Reversed. 

T.  B,  Cunningham,  Alexander  C.  Ayres  and  Frank  C. 
Ayres,  for  appellant. 
William  Darroch  and  Edmond  0.  Hall,  for  appellees. 

Laiby,  J. — On  January  17,  1908,  appellees  Edmond  G. 
Hall,  Henry  T.  Origgs  and  Lawrence  A.  Wiles  were  ap- 
pointed receivers  by  an  order  of  the  Newton  Circuit  Court 
in  an  action  pending  therein  in  which  the  State  of  Indiana, 
ex  rel.  John  C.  Billheimer  was  plaintiff  and  the  Qoodland 
Bank  of  Goodland,  Indiana,  was  defendant.  To  enable  them 
to  qualify  as  such  receivers  they  gave  a  joint  bond  with  the 
appellant  as  surety,  which  bond  was  approved  by  the  court. 
In  order  to  secure  this  bond  appellees  agreed  to  pay  appel- 
lant as  a  premium,  the  sum  of  $235  per  year,  and  the  court 
ordered  the  payment  of  this  premium  out  of  the  trust  fund 
in  the  hands  of  such  receivers.     The  receivers  paid  this 
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premium  for  three  years  and  then  refused  to  make  further 
payments.  Appellant  brought  this  action  to  recover  the 
premium  for  the  two  years  falling  due  on  January  17,  1911, 
and  on  January  17,  1912,  upon  the  theory  that  the  trust 
was  stiU  pending  and  unsettled  in  the  Newton  Circuit  Court 
and  that  the  bond  was  still  in  full  force  and  effect. 

To  this  complaint  each  of  the  appellees  filed  a  separate 
answer  in  which  it  was  admitted  that  the  bond  was  executed 
and  filed  as  charged  in  the  complaint  and  that  the  premiums 
for  three  years  had  been  paid,  and  it  was  averred  that  on 
January  10,  1911,  the  Newton  Circuit  Courb  entered  an 
order  in  the  cause  in  which  such  receivers  had  been  ap- 
pointed and  were  acting  and  in  which  the  bond  in  question 
had  been  filed  and  approved,  which  order  is  in  these  words: 
''And  it  appearing  to  the  court  in  this  cause  that  Edmond 
G.  Hall,  Henry  T.  Griggs  and  Lawrence  A.  Wiles,  the  re- 
ceivers in  the  above  entitled  cause  of  action  did  on  the 

day  of  January,  1908,  file  their  joint  undertaking  as  such 
receivers  with  the  American  Bonding  Company  as  sureties 
thereon,  which  undertaking  the  court'  now  finds  is  insuffi- 
cient and  not  in  compliance  with  the  statutes  in  such  cases 
and  the  court  does  now  order  and  direct  said  receivers  Ed- 
mond G.  Hall,  Henry  T.  Griggs  and  Lawrence  A.  Wiles, 
and  each  of  them  as  such  receivers,  to  file  their  separate 
undertaking  as  such  receivers  to  the  approval  of  this  court 
on  or  before  January  17,  1911,  and  that  upon  the  filing  of 
said  separate  new  undertaking  by  each  of  said  receivers  that 
said  undertaking  so  filed  by  said  receivers  in  said  cause  on 
the  17th  day  of  January,  1908,  and  the  surety  thereon  be 
released  and  discharged  from  any  and  all  further  liability 
arising  in  and  about  the  management  of  said  trust  by  said 
receivers  from  and  after  the  time  of  the  filing  of  said  new 
undertaking  by  said  receivers  to  the  approval  of  this  court" 

The  answers  further  aver  that  in  obedience  to  the  order 
of  the  court  each  of  the  receivers  filed  a  separate  bond,  and 
that  on  January  17  each  of  these  separate  bonds  was  ap- 
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proved  by  the  court  by  order  entered  on  that  day  in  the 
cause  in  which  such  receivers  were  appointed.  This  order 
is  set  out  at  length  in  each  of  the  answers.  By  this  order 
the  court  finds,  as  to  each  of  such  bonds,  that  it  is  in  due 
form  and  conditioned  as  provided  by  law  and  that  the  surety 
thereon  is  ample  and  sufficient.  The  concluding  part  of  this 
order  is  as  follows:  ''It  is  now  considered,  adjudged  and 
decreed  by  the  court  that  said  American  Bonding  Company 
as  surety  on  the  original  and  joint  undertaking  of  said  Ed- 
mond  G.  Hall,  Henry  T.  Griggs  and  Lawrence  A.  "Wiles  as 
receivers  for  the  Goodland  Bank,  be  and  it  hereby  is  released 
forever  and  discharged  from  any  and  all  liability  on  account 
of  any  further  acts,  defaults  or  omissions  of  the  said  Ed- 
mond  G.  Hall,  Henry  T.  Griggs  or  Lawrence  A,  "Wiles,  or 
either  of  them  as  such  receivers.'* 

Demurrers  addressed  to  these  answers  were  overruled  and 
a  trial  followed  in  which  there  was  evidence  to  sustain  them. 
There  was  a  finding  and  judgment  for  appellees. 

It  is  conceded  by  both  parties  to  this  appeal  that,  if  the 
order  of  the  Newton  Circuit  Court  purporting  to  release 
appellant  from  all  liability  on  the  bond  given  by  it  for  the 
acts  or  omissions  of  the  receivers  occurring  after  January 
17,  1911,  was  one  that  the  court  had  power  to  make,  and 
that  if  it  had  the  effect  intended,  then  the  demurrers  to  each 
of  the  separate  answers  were  properly  overruled  and  the 
judgment  rendered  warf  proper. 

Appellant  takes  the  position  that,  once  a  bond  is  given 
and  approved  by  the  court  in  a  trust  of  this  kind,  the  bene- 
ficiaries of  the  trust  at  once  acquire  a  vested  interest 

1.  in  the  bond  so  given  and  that  the  court  has  no  inherent 
power  to  release  the  sureties  thereon.  It  is  asserted 
that  no  such  power  exists  in  the  courts  in  the  absence  of 
a  statute  conferring  it,  and  that,  where  such  power  is  con- 
ferred by  statute,  it  must  be  exercised  in  obedience  to  it 
and  in  strict  conformity  to  its  provisions.  The  position  of 
appellant  seems  to  be  amply  sustained  by  authority.    Bichter 
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V.  Leiby'8  Egkaie  (1898),  101  Wis.  434,  77  N.  W.  745;  Car- 
roll  V.  Moore  (1845),  7  Ala,  615;  Commonwealth,  etc.  v. 
Rogers  (1866),  53  Pa.  St.  470;  Bellinger  v.  Thompson 
(1894),  26  Or.  320,  37  Pac.  714,  40  Pac  229;  Brooks  v. 
Whitmore  (1886),  142  Mass.  399,  8  N.  E.  117;  Dupont  v. 
Mayo  (1876),  56  Qa.  304;  Rmh  v.  State,  ex  rel.  (1898),  19 
Ind.  App.  523,  49  N.  E.  839;  Clarke  v.  American  Surety 
Co.  (1898),  171  111.  235,  49  N.  E.  481.  Some  of  these  cases 
cany  the  principle  further  than  others,  but  they  are  all  in 
accord  in  holding  that  a  court  has  no  power  to  release  the 
sureties  on  a  bond  except  it  be  done  in  accordance  with  the 
provisions  of  a  statute  conferring  such  power.  Unless  so 
released  a  bond  once  approved  remains  operative  as  a  secur- 
ity until  its  conditions  are  performed,  or  its  penalty  ex- 
hausted or  until  barred  by  the  statute  of  limitations.  A 
court  may  require  additional  bonds  whenever  necessary  for 
the  protection  of  the  trust  estate,  but  upon  the  giving  of  a 
new  bond  the  court  has  no  power  to  release  a  bond  previously 
given  unless  the  action  is  taken  pursuant  to  a  statute  and 
in  conformity  to  its  terma  All  bonds  so  given  are  treated 
as  cumulative  security. 

We  have  a  statute  which  provides  that  the  surety  on  the 
bond  of  any  trustee,  committee,  guardian,  assignee,  receiver, 
executor,  administrator,  or  other  fiduciary  may  be  released 
from  liability  as  surety  for  the  acts  of  his  principal  occur- 
ring after  the  date  of  such  release  as  shown  by  the  order  of 
court.  In  order  to  obtain  such  relief  the  surety  is  required 
to  file  a  petition  in  the  court  having  jurisdiction  of  the 
trust,  or  with  the  judge  of  such  court  in  vacation.  This 
statute  provides  that  upon  the  filing  of  such  petition,  the 
court  or  the  judge  thereof  in  vacation  shall  issue  an  order, 
returnable  at  such  time  and  place,  and  to  be  served  in  such 
manner  as  the  court  may  direct.  Upon  the  return  of  this 
order  to  show  cause  the  statute  provides  that  if  the  prin- 
cipal shall  account  in  due  form  of  law  and  file  a  new  bond 
duly  approved,  then  the  court  or  judge  must  make  an  or- 
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der  releasing  such  surety  from  liability  on  such  bond  for 
any  subsequent  act  or  default  of  the  principal.  §5733  Burns 
1914,  Acts  1897  p.  192,  §6. 

From  the  facts  stated  in  the  answers  and  proved  at  the 
trial,  it  is  clear  that  no  proceeding  was  had  under  the  pro- 
visions of  this  act  whereby  the  court  was  authorized  to 
enter  a  release  of  the  surety  on  the  bond  in  question.  Under 
the  authority  of  the  decisions  heretofore  cited  we  hold  that 
neither  of  the  separate  answers  of  appellees  states  facts  suf- 
ficient to  constitute  a  defense,  and  that  the  demurrers  to 
each  of  such  answers  should  have  been  sustained 

The  judgment  is  reversed  with  directions  to  sustain  the 
demurrer  of  plaintiff  to  each  of  the  defendants'  separate 
answers. 

Note. — ^Reported  in  106  N.  E.  534.  As  to  receiver's  liabilities,  see 
120  Am.  St  277.    See,  also,  34  Gyc.  1915  Ann.  506-new. 


Indianapolis  Traction  and  Terminal  Company 

V.  Beck. 

[No.  8,4ia    Filed  January  2D,  1915.] 

1.  SiBEEP  Railboads. — Injuries. — Negligence. — City  Ordinances. — 
In  an  action  for  injuries  to  a  fireman  by  the  collision  of  a  street 
car  with  a  hose  wagon,  where  the  complaint  charged  negligence  in 
failing  to  stop  the  car  on  the  approach  of  the  hose  wagon,  in  vio- 
lation of  a  city  ordinance  requiring  street  ears  to  stop  immedi- 
ately upon  signal  of  the  approach  of  any  fire  apparatus,  actual 
knowledge  of  the  approach  of  the  hose  wagon  in  time  to  have 
stopped  the  car  and  avoided  the  injury  was  not  essential  to 
establish  the  negligence  charged,  though  proof  that  the  signal 
was  such  that  it  could  not  have  been  seen  or  heard  by  those  in 
charge  of  the  car  would  have  been  proper  as  bearing  on  the  ques- 
tion of  whether  such  persons  were  guilty  of  negligence,    p.  530. 

Prom  Superior  Court  of  Marion  County  (85,542) ; 
Charles  J.  Orbison,  Judge. 

Action  by  Benedict  Beck  against  the  Indianapolis  Trac- 
tion and  Terminal  Company.  From  a  judgment  for  plaiu- 
tiffy  the  defendant  appeals.    Affirmed. 
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F.  Winter,  M.  E.  Foley,  D.  E.  Watson  and  W.  H.  Lotto, 
for  appellant. 
Merle  N.  A.  Walker  and  John  E.  Hollett,  for  appellee. 

HoTTEL,  C.  J. — This  is  an  action  for  personal  injuries  sus- 
tained by  appellee  as  a  result  of  a  collision  between  a  hose 
wagon  of  the  city  of  Indianapolis  on  which  appellee  was 
riding  to  a  fire  in  said  city  and  one  of  appellant's  street 
cars. 

The  collision  occurred  at  the  intersection  of  West  Mary- 
land Street  with  Capitol  Avenue  and  Kentucky  Avenue. 
Maryland  Street  runs  east  and  west  in  said  city,  that  part 
of  the  same  west  of  Meridian  Street  being  designated  and 
known  as  "West  Maryland  Street.  Capitol  Avenue  runs 
north  and  south  in  said  city,  that  part  of  the  same  south  of 
Washington  Street  being  designated  and  known  as  South 
Capitol  Avenue,  and  Kentucky  Avenue  runs  northeast  and 
southwest  in  said  city.  Immediately  before  the  collision  the 
hose  wagon  on  which  appellee  was  riding  was  being  driven 
west  along  the  north  side  of  Maryland  Street  towards  Capi- 
tol Avenue.  The  street  car  which  collided  with  the  hose 
wagon  was  an  inbound  car  on  the  West  Indianapolis  line, 
and,  before  the  collision,  had  traveled  northeast  on  Ken- 
tucky Avenue  to  the  point  where  such  avenue  intersects 
West  Maryland  Street  and  Capitol  Avenue  where  it  turned 
north  on  Capitol  Avenue. 

The  paragraph  of  complaint  on  which  the  cause  was  sub- 
mitted to  the  jury  alleged  all  these  preliminary  facts  and 
sets  out  an  ordinance  of  the  city  of  Indianapolis  containing 
the  following  sections:  "Section  11.  Police,  fire  depart- 
ment, and  United  States  Mail  vehicles  and  ambulances,  when 
answering  emergency  calls  are  to  have  the  right  of  way, 
and  all  traffic  must  make  way  for  the  same  by  pulling  next 
to  the  curb  and  stopping  until  the  same  have  passed.  •  •  • 
Section  14.  Upon  signal  of  the  approach  of  any  fire  ap- 
paratus or  rapidly  moving  i)olice  patrol  or  ambulance  street 
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cars  must  immediately  stop  and  remain  standing  until  the 
same  has  passed. " 

The  negligence  charged  is  in  substance  as  follows:    On 
August  13, 1911,  appellee,  while  lawfully  upon  a  hose  wagon 
owned  and  controlled  by  said  city  as  a  part  of  its  fire  ap- 
paratus, in  response  to  an  emergency  alarm  and  call  of  fire, 
was  being  driven  west  rapidly  in  and  along  the  north  side 
of  West  Maryland  Street  in  said  city  from  Illinois  Street 
west  and  along  and  across  its  intersection  with  Capitol  Ave- 
nue and.  Kentucky  Avenue ;  that  while  on  said  fire  apparatus 
being  so  driven  in  response  to  such  call  of  fire,  and  while 
the  gong  and  alarm  of  said  fire  apparatus  was  being  con- 
stantly and  continuously  sounded  as  a  signal,  the  appellant 
by  its  employes  and  agents  carelessly  and  negligently,  and 
in  violation  of  the  ordinance  herein  set  out,  operated  and 
drove  its  car  northward  in,  upon  and  along  Capitol  Ave- 
nue and  Kentucky  Avenue,  where  the  same  intersect  West 
Maryland  Street,  and  appellant,  after  it  saw,  or  could  have 
seen  by  the  use  of  ordinary  care,  the  apparatus  upon  which 
appellee  was  riding,  coming  along  the  north  side  of  West 
Maryland  Street,  continuously  and  constantly  sounding  its 
alarm  and  gong  as  a  signal,  carelessly  and  negligently  drove 
its  car  upon,  along  and  across  the  north  side  of  West  Mary- 
land Street,  at  said  intersection,  and  carelessly  and  negli- 
gently blocked  th/B  said  north  side  of  Maryland  Street  and 
negligently  and  carelessly  ran  and  drove  its  car  into  and 
against  this  plaintiff;  that  solely  by  reason  of  said  negli- 
gence and  carelessness  of  the  defendant  and,  without  any 
fault  or  negligence  on  the  part  of  plaintiff  contributing 
thereto,  the  plaintiff  was  negligently  thrown,  hurled  and 
precipitated  with  great  force  and  violence  from  the  fire  ap- 
paratus onto  and  upon  the  brick  pavement  of  Maryland 
Street;  that  solely  by  reason  of  said  negligence  and  care- 
lessness of  said  defendant  in  negligently  and  carelessly  driv- 
ing  its  car  against,  hurling,  etc. 
Vou  57—34 
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The  only  answer  was  a  general  deniaL    There  was  a  trial 

by  jury  and  a  verdict  and  judgment  for  appellee  in  the 

sum  of  $2,000.    A  motion  for  new  trial  filed  by  ap- 

!•  pellant  was  overruled  and  this  ruling  alone  is  as- 
signed as  error  and  relied  on  for  reversal  This 
motion  contains  numerous  grounds  none  of  which  are  pre- 
sented by  appellant's  brief,  except  those  challenging  instruc- 
tions Nos.  7,  8  and  15,  given  by  the  court.  The  ground  of 
objection  to  these  instructions  as  stated  by  appellant  under 
its  ' 'points  and  authorities"  is  as  follows:  ''Each  of  said 
instructions  stated  in  substance  that  if  the  agents  of  defend- 
ant operating  its  street  car  by  the  exercise  of  ordinary  care 
could  have  seen  or  heard  the  hose  wagon  approaching  in 
time  to  have  stopped  its  car  and  avoided  a  collision,  and 
failed  to  stop  its  said  car,  that  defendant  thereby  violated 
the  ordinance  of  the  city  of  Indianapolis  requiring  street 
cars  to  immediately  stop  upon  the  signal  of  the  approach 
of  any  fire  apparatus."  Appellant  here  sets  out  §14  of  the 
ordinance  quoted,  supra,  and  contends,  in  effect,  that,  since 
the  passage  of  §217  of  an  act  approved  March  5, 1905  (Acts 
1905  p.  219,  §8843  Bums  1914),  the  violation  of  any  ordi- 
nance  of  a  city  should  be  brought  under  said  act  and  is 
therefore  controlled  by  the  rules  of  criminal  procedure.  Ap- 
pellant then  invokes  a  principle  frequently  announced  in 
criminal  cases,  viz.,  that  there  can  be  no  crime  without  a 
criminal  intent,  and  argues  that  it  necessarily  follows  that 
there  could  be  no  violation  of  the  ordinance  in  question 
unless  the  motorman  had  actual  knowledge  of  the  approach 
of  such  hose  wagon,  and  hence  that  that  feature  of  the  in- 
struction objected  to  which  authorized  the  jury  to  find  that 
appellant's  motorman  violated  the  ordinance,  if  by  the  ex- 
ercise of  ordinary  care  he  could  have  seen  or  heard  such  hose 
wagon  approaching  in  time  to  have  stopped  his  car  before 
the  collision,  was  erroneous  and  harmful  to  appellant 

It  must  be  remembered  that  appellee's  right  to  recover 
against  appellant  is  predicated  on  negligence,  and  that  the 
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violation  of  the  ordinance  in  question  is  important  only  as 
tending  to  prove  negligence.  It  follows  therefore  that  it  is 
not  necessary  that  we  should  determine  what  would  be  our 
disposition  of  appellant's  contention,  if  this  were  a  prose- 
cution for  the  violation  of  said  ordinance.  The  cases  cited 
by  appellant,  involving  criminal  charges,  do  not  necessarily 
control  the  question  here  involved.  On  the  contrary,  the 
courts  in  cases  like  that  under  consideration  have  expressly 
held  against  appellant's  contention.  There  is,  in  our  judg- 
ment, nothing  in  the  wording  of  the  ordinance  in  question 
which  gives  support  to  appellant's  contention,  that  those  in 
charge  of  the  street  car  must  have  actual  knowledge  of  the 
signal  of  the  approach  of  the  fire  apparatus  before  they  can 
be  said  to  be  negligent  on  account  of  failure  to  comply  with 
such  ordinance.  The  prerequisite  to  the  violation  of  the 
ordinance  is  a  ** signal  of  the  approach '^  of  such  fire  ap- 
paratus and  not  actual  knowledge  of  such  signal.  No  doub^ 
it  would  have  been  proper  for  appellant  to  have  shown  that 
the  signal  given  was  of  such  a  character  that  it  could  not 
be  seen  or  heard  by  those  in  charge  of  its  car,  or  that  it  was 
given  under  such  circumstances  that  it  could  not  have  been 
heard  or  seen  by  such  persons,  and  such  facts  would  be 
proper  for  a  jury  to  take  into  consideration  in  determining 
whether  such  person  or  persons  were  guilty  of  negligence, 
but  it  would  not  be  proper  for  the  court  to  instruct  the 
jury,  as  appellant,  in  effect  contends,  that  before  such  per- 
sons could  be  charged  with  negligence  on  account  of  the 
violation  of  such  ordinance,  the  jury  should  find  that  they 
actually  knew  the  signal  was  given.  We  find  no  case  that 
would  justify  such  a  holding,  but  on  the  contrary  find 
cases  which  justify  and  support  that  feature  of  the  instruc- 
tions criticised  by  appellant.  City  of  New  York  v.  Metro- 
politan St.  B.  Co.  (1904),  90  App.  Div.  66,  85  N.  T.  Supp. 
693;  Duffghe  v.  Metropolitan  St.  R.  Co.  (1905),  109  App. 
Div.  603,  96  N.  Y.  Supp.  324 ;  Geary  v.  Metropolitan  St.  B. 
Co.  (1903),  84  App.  Div.  514,  82  N.  Y.  Supp.  1016.    See, 
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also,  Christy  v.  Elliott  (1905),  216  lU.  31,  74  N.  E.  1035, 
108  Am.  St.  196,  1  L.  K.  A.  (N.  S.)  215,  3  Ann.  Cas.  487; 
Williamson  v.  St.  Louis,  etc.,  R.  Co,  (1908),  133  Mo.  App. 
375, 113  S.  W.  239.  While  we  find  no  case  in  Indiana  con- 
struing an  ordinance  worded  exactly  like  the  one  under  con- 
sideration, the  following  case,  by  analogy  at  least,  strongly 
tends  to  support  the  correctness  of  that  phase  of  the  in- 
structions criticised.  Indinnapolis  Traction,  etc.,  Co.  v. 
Hensley  (         ),  —  Ind.  — ,  105  N.  E.  474,  477. 

We  might  add  that  we  have  carefully  examined  all  the 
instructions  and  are  of  the  opinion  that  if  there  was  any 
error  in  the  giving  of  any  of  them,  such  error  was  in  favor 
of  appellant  rather  than  against  it.  The  judgment  is  there- 
fore aflSbrmed. 

Note. — Reported  in  108  N.  E.  153.  As  to  rights,  duties  and  obli- 
gations of  street  railways  In  municipal  corporations,  see  25  Am. 
St.  475.  As  to  liability  of  a  street  railway  company  for  injuries 
caused  by  collision  with  fire  apparatus,  see  19  L.  R.  A.  (N.  S.)  623. 
As  to  violation  of  statute  or  ordinance  not  intended  for  plaintifTs 
benefit,  as  actionable  negligence,  see  9  Ann.  Cas.  427;  Ann.  Cas. 
1912  D  lioe.    See,  also,  36  Cyc  1513. 


Indianapolis  Traction  and  Terminal  Company 

V.  Davy,  Administratrix. 

[No.  8,187.    Filed  January  30,  1914.    Rehearing  denied  May  26. 
1914.     Transfer  denied  January  20,  1915.] 

1.  Appeal. — Revieic, — Evidence. — Verdict. — ^In  an  action  for  th" 
death  of  plaintiffs  decedent  by  being  struck  by  a  street  car,  a 
verdict  for  plaintiff  is  conclusive  on  the  evidence,  where  there 
was  evidence  which  would  warrant  a  finding  that  the  negligence 
charged  was  substantially  proven,    p.  534. 

2.  Street  Railroads. — Injuries  to  Persons  on  Tracks. — Evidence. 
— Instructions. — In  an  action  for  the  death  of  plaintifTs  decedent, 
who  was  struck  by  a  street  car,  where  the  evidence  was  of  such 
nature  that  the  Jury  might  have  found  that  decedent  was  himself 
negligent  in  going  upon  the  track,  but  that  after  being  in  a  place 
of  danger  the  motorman  saw  his  peril  a  sufficient  length  of  time 
to  have  avoided  the  collision,  and  also  evidence  tending  to  show 
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tliat  the  motonnan  did  not  see  him  until  the  instant  of  the  injury, 
and  that  decedent  could  have  saved  himself  as  late  as  the  motor- 
maii  could  have  avoided  the  injury,  it  was  error  for  the  court  to 
instruct  that  if  decedent  was  negligent  in  the  first  instance  and 
the  motorman  saw  "or  by  the  use  of  due  care  should  have  seen*' 
decedent's  peril  in  time  to  have  avoided  the  injury,  but  failed  to 
do  so,  defendant  would  be  liable ;  and  in  the  absence  of  anything 
to  show  upon  what  theory  the  Jury  returned  the  verdict  for  plain- 
tiff, the  error  must  be  deemed  to  have  been  prejudicial,  pp.  534, 
535. 
3L  NB0U6EKCB. — Last  Clear  Chance. — ^The  doctrine  of  last  clear 
chance  is  not  applicable  where  the  injured  person  could  have 
avoided  the  accident  as  late  as  the  defendant    p.  535. 

Prom  Superior  Court  of  Marion  Comity  (82,227) ; 
Clarence  E.  Weir,  Judge. 

Action  by  Olive  J.  Davy,  administratrix  of  the  estate  of 
Josiah  C.  Davy,  deceased,  against  the  Indianapolis  Traction 
and  Terminal  Company.  Prom  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

F.  Winter,  M.  E.  Foley  and  W.  H.  Latta,  for  appellant 
Oavin  &  Gavin  and  Paul  O,  Davis,  for  appellee. 

Ibach,  J. — On  April  17, 1910,  Josiah  C.  Davy  was  struck 
by  one  of  appellant's  street  cars  and  received  injuries  which 
caused  his  death,  and  this  action  is  brought  by  the  admin« 
istratrix  of  his  estate  to  recover  damages  therefor.  The 
second  paragraph  of  the  complaint  alone  remains  in  the 
record.  The  material  facts  disclosed  by  the  pleading  may 
be  thus  summarized:  Appellant's  car  which  collided  with 
the  decedent  was  at  the  time  of  the  accident  being  operated 
on  Massachusetts  Avenue  in  the  city  of  Indianapolis.  This 
avGiue  runs  northeast  and  southwest.  Two  tracks  parallel- 
ling each  other  are  located  thereon.  The  outgoing  cars  use 
the  southeast  track,  and  the  incoming  cars  the  northwest 
track.  About  9  o'clock  on  the  evening  of  the  accident,  ap- 
pellee's decedent,  traveling  in  a  southwesterly  direction, 
started  to  cross  Massachusetts  Avenue  diagonally,  at  or  near 
a  point  where  such  avenue  is  crossed  by  New  York  Street, 
an  east  and  west  street,  and  Delaware  Street,  a  north  and 
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south  street  The  night  was  stormy  and  a  strong  wind  was 
blowing  from  the  southwest.  By  reason  of  these  conditions, 
together  with  the  noise  of  an  approaching  outbound  car  and 
the  failure  of  the  motorman  operating  an  incoming  car  to 
give  any  signal  of  its  rapid  approach,  decedent  was  un- 
aware of  the  presence  of  this  incoming  car.  After  he  had 
crossed  the  southeastern  track  in  front  of  the  outgoing  car, 
he  continued  in  his  course,  and  as  he  entered  upon  the  ad- 
jacent tracks  was  struck  by  the  incoming  car.  It  is  also 
averred  that  the  place  where  the  accident  occurred  was  well 
lighted,  and  there  was  nothing  to  obstruct  the  view  of  the 
motorman  on  the  incoming  car.  There  was  a  verdict  and 
judgment  for  appellee. 

We  are  satisfied  that  there  is  evidence  from  which  the 

jury  might  very  properly  find  that  the  negligence  charged 

against  appellant  was  substantially  proven,  and  hav- 

1.  ing  so  found  by  the  verdict,  we  will  not  assume  to 
disturb  that  conclusion.  There  is  evidence  which 
tends  to  show  negligence  on  the  part  of  decedent 

2.  which  contributed  to  his  injury  from  the  collision, 
and  also  evidence  from  which  the  jury  might  find 

that  although  he  was  negligent  in  the  first  instance  in  at- 
tempting to  cross  the  tracks  in  front  of  two  approaching 
cars,  yet  when  he  entered  the  place  of  danger  he  was  made 
helpless  by  reason  of  the  unusual  conditions  which  sur- 
rounded him  and  therefore  in  attempting  to  cross  over  the 
second  track  in  front  of  the  incoming  car,  he  did  what  a 
reasonably  prudent  person  might  do  to  save  himself,  and 
that  the  motorman  of  the  incoming  car,  in  the  exercise  of 
due  care,  might  have  observed  his  situation  a  sufScient 
lengtb  of  time  before  the  collision  to  have  stopped  his  car 
or  slackened  its  speed.  There  is  other  evidence  tending  to 
show  that  the  motorman  did  not  see  decedent  until  the  in- 
stant of  the  injury. 

There  are  no  answers  to  interrogatories,  and  we  are  there- 
fore unable  to  say  upon  which  theory  the  jury  returned  the 
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verdict  in  appellee's  favor.    Under  the  above  state  of  the 
evidence  the  court  gave  the  following  instruction:     '^If 
you  find  from  the  evidence  that  defendant's  motorman  in 
charge  of  the  Brookside  Avenue  car  saw,  or  by  the  use  of 
reasonable  and  ordinary  care  should  have  seen  plaintiff's 
decedent  in  a  dangerous  position,  if  you  should  find  that  he 
was  in  such  a  position,  and  that  said  motorman  saw  or  by  the 
use  of  due  care  should  have  seen  that  said  decedent's  at- 
tention was  attracted  elsewhere,  and  that  he  was  uncon- 
scious of  his  danger,  and  was  likely  to  remain  so,  and  was 
likely  to  step  in  front  of  said  Brookside  Avenue  car,  in 
ample  time  to  have  stopped  said  car  or  slackened  its  speed, 
in  the  exercise  of  reasonable  care,  and  that  said  motorman 
failed  to  do  so  and  carelessly  and  negligently  ran  said  car 
forward  and  struck  plaintiff's  decedent,  then  defendant 
would  be  guilty  of  negligence  and  would  be  liable  for  what- 
ever  damages   proximately   resulted  therefrom,    and   this 
would  be  true  even  though  you  may  find  from  the  evidence 
that  plaintiff's  decedent  was  himself  negligent  in  the  first 
place  in  putting  himself  in  a  position  of  danger."    This  in- 
struction is  erroneous  as  a  statement  of  law.    Indianapolis 
Traction,  etc,  Co.  v.  Croly  (1913),  54  Ind.  App.  566,  96 
N.  E.  973,  98  N.  E.  1091 ;  Evansville,  etc,  Traction  Co.  v. 
Johnson  (1913),  54  Ind.  App.  601,  97  N.  E.  176.    See,  also, 
Union  Traction  Co.  v.  Bowen  (1915),  post  661,  103  N.  E. 
1096.    The  defendant  is  not  always,  under  the  doc- 
3.     trine  of  last  clear  chance  held  to  constructive  knowl- 
edge of  the  plaintiff's  danger.    The  defendant  is  not 
held  to  constructive  knowledge  if  the  decedent  could  have 
avoided  the  accident  as  late  as  the  defendant. 

If  we  could  determine  that  in  the  present  case  the  jury 

reached  its  conclusion  because  there  was  evidence  tending  to 

show  that,  though  decedent  was  negligently  in  a  place 

2.    of  danger,  yet  the  motorman,  in  the  use  of  due  care, 

could  have  avoided  the  injury  later  than  the  decedent 

could  have  saved  himself,  the  instruction  might  be  justified, 


536  APPELLATE  COURT  OP  INDIANA, 

Hay  V,  Meridian  life,  etc.,  Co. — 57  Ind.  App.  53G. 

and  the  error  in  its  giving  would  be  harmless.  But  there 
is  also  evidence  to  the  eflEect  that  decedent  negligently  placed 
himself  in  danger,  from  which  he  could  have  saved  himsdf 
as  late  as  the  motorman  could  have  avoided  his  injury,  and 
in  such  case  the  appellant  would  be  liable  only  if  the  motor- 
man  actually  saw  decedent  in  time  to  avoid  the  accident, 
and  could  not  be  held  liable  for  constructive  knowledge  of 
his  presence  in  a  place  of  danger,  since  unless  the  motor- 
man  actually  knew  of  his  presence  he  would  have  no  later 
chance  to  avoid  the  injury.  Under  the  doctrine  of  the  cases 
above  cited,  we  think  the  giving  of  this  instruction  was  re- 
versible error. 
Judgment  reversed,  and  cause  remanded  for  new  trial. 

Note. — ^Reported  in  103  N.  E.  1098.  As  to  when  contributory  neg- 
ligence does  not  bar  recovery,  see  30  Am.  Rep.  190;  38  Am.  R^. 
637.  As  to  applicability  of  the  doctrine  of  last  clear  chance  where 
danger  not  actually  discovered,  see  55  L.  R.  A.  418 ;  36  L.  R.  A.  (N. 
S.)  957.  As  io  last  moment  to  which  presumption  that  perscm  in 
dangerous  condition  will  seek  place  of  safety  may  be  indulged,  see 
60  !«.  R.  A.  554.  As  to  application  of  last  clear  chance  role  to  injury 
sustained  by  person  standing  or  walking  close  to  railroad,  see  Ana. 
Oas.  1912  B  1242.  See,  also,  under  (1)  3  Cyc.  348;  (2)  36  Cye. 
1638;  38  Cya  1627;    (3)  29  Cyc.  530. 


Hay  v.  Meridian  Life  and  Trust  Company. 

[No.  7,788.    Filed  April  24, 1913.    Rehearing  denied  July  2,  1914. 

Transfer  denied  January  20,  1915.1 

L  iNStmANCE. — Construction  of  Contract. — ^A  contract  of  insur- 
ance, the  provisions  of  which  are  prepared  by  the  insurer,  if 
susceptible  to  more  than  one  construction,  will  receive  that  con- 
struction most  favorable  to  the  person  insured,    p.  545. 

2.  Insurance. — Construction  of  Contract. — ^Where  the  construction 
of  a  contract  of  insurance  as  contended  for  by  the  insurer  would 
seemingly  work  a  hardship  upon  the  other  party,  courts  will  exer- 
cise great  care  in  construing  same  to  ascertain  exactly  what 
agreement  was  entered  into  and  to  determine  if  the  constructioii 
contended  for  by  the  insurer  is  the  construction  that  was  as- 
sented to  by  the  party  insured,    p.  545. 
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3.  iNSURAivcE.  —  Life  Insurance, — '^Reserve". — ''Net  Value''. — The 
"reserve"  or  "net  value"  of  a  life  Insurance  policy  is  the  fund 
which  has  accumulated  out  of  the  net  premiums  paid  thereunder, 
and  this  fund,  together  with  the  net  premiums  to  be  received  in 
the  future,  is  ordinarily  the  exact  mathematical  equivalent  of  the 
obligati<m  Incurred  by  the  insurer  to  pay  the  sum  insured, 
p.  54a 

4.  INSUBANGB. — Life  Insurance. — Premiums. — Dating  Back.  —  Va- 
lidity of  Loan  Agreement. — ^Where  a  life  insurance  policy  was 
dated  bads  seven  years,  the  mere  dating  back  was  no  considera- 
tion for  the  insured*s  execution  of  a  loan  agreement  which, 
though  specifying  a  larger  sum,  purported  to  be  for  a  loan  to  in- 
sured of  the  reserve  that  would  have  been  created  had  the  in- 
sured paid  the  premiums  during  the  seven  years,  but  the  true 
consideration  was  the  fact  that  the  Insured  was  placed  in  exactly 
the  position  he  would  have  been  in  had  he  entered  into  the  con- 
tract seven  years  earlier,  so  that  such  loan  agreement  was  valid 
only  to  the  extent  of  the  net  reserve  valuef  at  that  time,  of  a 
policy  issued  seven  years  prior  thereto,    pp.  546,  548. 

5.  INSUBANCE. — Nonpayment  of  Premiums. — Extended  Insurance. 
— ** Indebtedness  on  Account  of  the  Policy.'* — Where  a  policy  of 
life  insurance  is  dated  back  a  number  of  years  and  the  insured 
thereby  placed  In  the  position  he  would  be  in  had  he  procured  the 
policy  at  the  time  to  which  it  is  antedated,  his  execution  of  a  loan 
agreement  for  an  amount  equal  to  the  net  reserve  value,  at  that 
time,  of  a  policy  on  which  the  premiums  had  been  paid  during 
the  time  covered  by  the  period  the  i)olicy  is  antedated,  is  for  a 
valid  consideration,  and  is  an  "indebtedness  on  account  of  the 
policy"  within  the  terms  of  a  policy  providing  that  any  indebted- 
ness on  account  of  the  policy  outstanding  at  the  time  of  settle- 
ment should  reduce  proportionately  the  extended  insurance  pro- 
vided for  In  case  of  default  in  the  payment  of  the  premiums, 
p.  547. 

6.  Evidence.  —  Judicial  Notice.  —  Mortality  Tables. — The  courts 
take  judicial  notice  of  the  American  Experience  Tables  of  Mortal- 
ity,   p.  548. 

7.  INSUBANCE. — Life  Insurance. — Nonpayment  of  Premiums. — Ex- 
tended Insurance. — Construction  of  Contract. — "Under  a  life  pol- 
icy providing  that  after  three  years'  premiums  had  been  paid,  if 
default  were  made  in  further  payment,  the  Insurer  would  con- 
tinue the  policy  in  force  for  its  full  amount  for  the  term  specified 
in  the  table  of  values  for  extended  insurance,  specifying  in  such 
table  of  values  the  extended  insurance  and  loan  and  cash  surren- 
der values  for  each  year  the  policy  was  kept  in  force,  and  pro- 
viding that  any  indebtedness  on  account  of  the  policy  outstand- 
ing at  the  time  of  settlement  would  reduce  the  values  specified  In 
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such  table  in  proportion  that  such  indebtedness  bore  "to  the 
amount  upon  which  the  above  sruarantees  are  based  "  and  that 
the  extended  Insurance  should  be  reduced  proportionately  in 
amount  of  insurance  in  force,  and  not  in  the  term  of  extension, 
the  amount  upon  which  such  guarantees  were  based  must  be 
deemed  to  be  the  face  of  the  policy,  and,  on  death  of  the  insured 
after  default  in  payment  of  premiums  and  within  the  term  of 
extension,  the  beneficiary  could  recover  the  face  of  the  policy 
less  any  valid  indebtedness,    p.  548. 

8.  Insurance. — Life  Insurance, — Amount  of  Recovery. — DedttcUon 
of  IndeMedneaa. — ^Where  an  insurance  policy  was  antedated  seven 
years,  and  the  insured  executed  a  loan  agreement  in  lieu  of  pay- 
ment of  premiums  for  those  years,  which  provided  that  the  In- 
debtedness was  a  lien  on  the  policy,  such  agreement  was  binding 
on  the  beneficiary,  although  made  without  her  knowledge  or  con- 
sent, since  she  obtained  her  rights  only  by  the  contract  of  which 
the  loan  agreemei}^  was  a  part    p.  551. 

9.  INSURANCK. — Life  Insurance. — Dating  Back  Policy, — Computing 
Net  Reserve. — ^Where  a  twenty-payment  life  iwlicy  was  dated 
back  seven  years,  and  the  insured  executed  a  loan  agreement  in 
lieu  of  the  premiums  for  those  years.  In  which  it  was  contem- 
plated that  the  sum  named  represented  the  amount  of  such  pre- 
miums less  the  expense  of  carrying  the  insurance  for  the  period 
the  policy  was  dated  back,  any  additional  cost  of  an  arrangement 
providing  that  on  death  of  the  Insured  within  thirteen  years  the 
beneficiary  should  receive  the  full  amount  of  the  policy  without 
deduction  of  the  loan,  could  not  be  considered  in  determining  the 
net  reserve  on  the  policy,    p.  556. 

10.  Insurance. — Life  Insurance, — Evidence,  —  Evidence  to  Vary 
Terms  of  Policy, — ^Where  a  policy  of  Insurance  stated  that  the 
insurance  was  issued  on  a  four  i)er  cent  basis,  the  insurer  could 
not  assert  that  it  was  in  fact  upon  a  different  basis,  so  as  to 
diminish  the  rights  of  the  insured,    p.  556. 

11.  Insurance.  —  lAfe  Insurance,  —  Computation  of  Reserve. — 
Where  a  life  policy  was  antedated  seven  years,  on  the  execution 
of  a  loan  agreement  by  the  insured  for  an  amount  representing 
the  premiums,  less  the  cost  of  carrying  the  insurance  for  that 
period,  the  reserve  for  such  period  must  be  computed  as  the  sev- 
enth year  terminal  reserve,  and  not  as  the  eighth  year  initial  re- 
serve,   p.  557. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Florence  M.  Hay  against  the  Meridian  Life 
and  Trust  Company.  From  a  judgment  for  the  defendant, 
the  plaintiff  appeals.    Reversed. 
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Thomas  J.  Save,  Joseph  E.  Henley  and  Eufus  H.  East, 
for  appellant. 

Cockroft,  Odle  dk  Cotoem,  T.  J.  Moll,  Duncan  £  Batman 
and  John  Weaver,  for  appellee. 

Ibach^  C.  J. — ^This  was  an  action  to  recover  upon  a  life 
msurance  policy,  brought  by  appellant  against  appellee,  in 
which  appellee  was  successful  below.  Error  is  assigned  in 
overruling  appellant's  demurrera  to  the  second  and  fourth 
paragraphs  of  appellee's  answer,  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of-  reply,  in  each  of  the 
court's  conclusions  of  law  upon  the  facts  found,  and  in  over- 
ruling appellant's  motion  for  new  trial.  The  second  para- 
graph of  complaint,  upon  which  appellant  relies,  avers  that 
during  the  lifetime  of  William  Hay,  on  December  23,  1904, 
defendant  issued  a  policy  of  life  insurance  to  him,  which 
continued  in  force  as  a  limited  payment  life  policy  from 
December  23,  1897,  until  twenty  premiums  had  been  paid, 
that  all  premiums  accrued  or  accruing  on  said  policy  from 
December  23, 1897,  until  December  23, 1904,  were  treated  by 
defendant  at  the  time  of  issuing  said  policy  as  having  been 
fuDy  paid  by  the  insured,  and  were  so  paid,  so  that  by  the 
payment  of  thirteen  annual  premiums  after  the  date  of 
issuing  of  said  policy  no  further  premiums  were  required  by 
said  defendant  to  keep  said  policy  in  fuU  force.  That  the 
policy  contained  the  following  provision : 

**  Nonforfeiture  Provision.  If  after  the  premiums 
for  three  full  years  have  been  paid,  this  contract  shall 
be  defaulted  by  reason  of  the  nonpayment  of  any  premi- 
um or  other  indebtedness  to  the  company  when  due,  the 
company,  without  any  action  on  the  part  of  the  insured, 
will  continue  this  i)olicy  in  force  as  paid  up  nonpar- 
ticipating  term  insurance  for  its  full  amount,  from  date 
of  default,  without  grace,  for  the  term  specified  in  the 
'Table  of  Values'  for  *  extended  insurance';  provided, 
however,  that  in  case  of  death  within  three  years  from 
the  date  of  such  default,  the  unpaid  premiums  shall 
be  deducted  from  any  amount  then  found  to  be  due  un- 
der this  policy." 
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That  on  September  12, 1908,  William  Hay  died  and  plain- 
tiff at  the  time  of  the  execution  of  said  policy  was  and  until 
his  death  has  been  his  wife,  and  as  such  had  a  valuable  in- 
terest in  his  life,  and  is  the  person  mentioned  as  the  bene- 
ficiary in  said  life  insurance  policy.  That  at  the  time  of 
the  death  of  William  Hay  there  had  been  paid  to  the  de- 
fendant by  the  insured  the  premiums  for  nine  full  years, 
that  default  was  made  in  the  payment  of  the  premium  for 
the  tenth  year,  and  thereupon,  under  the  provision  of  the 
policy  above  set  out,  said  insurance  was  extended  for  the 
full  amount  of  the  policy  for  the  term  of  14  years  and  150 
days,  and  said  policy  under  such  provision,  was  in  full  force 
and  effect  at  the  time  of  the  death  of  said  William  Hay. 
That  decedent  and  appellant  have  performed  all  conditions 
of  said  contract  on  their  part  to  be  performed,  and  on  De- 
cember 14,  1908,  duly  notified  defendant  of  the  death  of 
insured  and  made  proof  thereof,  and  demanded  payment 
of  the  amount  due  on  said  policy,  but  no  part  of  the  same 
has  been  paid,  and  there  is  now  due  on  said  policy  $5,000 
with  interest.  The  policy  is  annexed  to  the  complaint  as  an 
exhibit.  The  second  and  fourth  paragraphs  of  answer  are 
practically  the  same,  except  that  the  fourth  avers  certain 
additional  matter  not  found  in  the  second.  We  shall  set 
out  in  substance  such  of  the  averments  of  the  fourth  para- 
graph as  are  necessary  in  our  discussion  of  the  questions 
presented  by  this  appeal.  In  this  paragraph  the  defendant 
admits  the  issuance  of  the  policy  and  the  death  of  the  in- 
sured as  averred  in  the  complaint,  and  sets  out  a  provision 
of  the  policy  which  provides  that  the  policy  and  application 
therefor,  taken  together,  constitute  the  entire  contract  of 
insurance.  Then  the  application  is  set  out,  which  specifies 
the  kind  of  policy  applied  for  as  *'an  insurance  of  $5,000 
on  my  life  on  the  20  payment  dated  back  7  yrs.  C.  P.  plan 
for  the  benefits  of  Florence  M.  Hay,  my  wife  if  living,  other- 
wise to  estate.  Premium  to  be  paid  annually  $195.25."  It 
is  then  alleged  ''that  the  letters  C.  P.  in  said  application 
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were  used  as  an  abbreviation  for  the  words  'commuted 
premitim'  and  were  so  used  and  understood  by  plaintiff's 
decedent,  William  Hay,  and  this  defendant ;  that  said  com- 
muted premium  plan  was  used  only  in  connection  with  the 
dated  back  policies  that  the  company  was  then  issuing,  and 
which  was  applied  for  in  said  application ;  that  the  issuance 
of  the  policies  of  this  plan  was  invariably  and  uniformly 
conditioned  upon  the  commutation  of  the  premiums  for  the 
years  that  the  policy  was  antedated,  the  insured  in  all  such 
cases  being  required  to  execute  a  loan  agreement  represent- 
ing said  premiums  for  the  years  said  policy  was  antedated ; 
the  difference  being  due  to  the  fact  that  the  risk  had  not 
been  carried  during  the  said  seven  years  and  the  defendant 
had  been  put  to  no  expense  on  account  thereof  during  that 
period ;  that  it  was  for  these  reasons  that  said  contract  and 
policy  of  insurance  was  known  as  a  policy  upon  the  com- 
muted premium  plan." 

Appellee  further  says  that  at  the  time  the  contract  and 
policy  of  insurance  in  suit  was  issued  and  as  a  condition 
precedent  and  part  consideration  for  the  issuance  of  the 
said  policy  William  Hay  executed  and  delivered  to  appellee, 
in  accordance  with  the  requirements  governing  the  issuance 
of  the  kind  of  policy  applied  for,  a  certain  loan  agreement 
which  said  loan  agreement  is  in  the  words  and  figures  fol- 
lowing: 

''Bloomington,  Ind.,  12/23/1904.  This  Instrument 
Witnesseth,  That  the  Meridian  Life  and  Trust  Com- 
pany of  Indiana  has  this  day  loaned  the  undersigned 
on  Policy  No.  5521,  the  sum  of  $1,115.45,  which,  to- 
gether with  interest  at  5  per  cent  per  annum,  payable 
on  the  23d  day  of  December,  in  each  year  hereafter, 
and  any  additional  loan  shall  be  a  lien  on  said  Policy 
ONLY  until  paid.  Said  lien  shall  be  of  the  same  force 
and  effect  as  though  said  policy  was  transferred  to  said 
Company  by  assignment  for  collateral  security  there- 
for. Said  loan  may  be  paid  at  any  time  before  the 
termination  of  said  Policy.  Should  the  interest  on  the 
above  amount  be  not  paid  when  due,  it  shall  be  added 
to  the  principal  of  the  above  loan.    Should  the  under- 
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signed  die  within  thirteen  years  from  the  date  hereof, 
the  said  policy  being  then  in  force  and  all  of  the  stipu- 
lated annual  premiums  having  been  paid  to  the  dat«  of 
such  death,  then  this  contract  shall  be  null  and  void  and 
no  amount  shall  be  due  thereon*  I  hereby  authorize 
said  Company  to  insert  number  and  initial  of  policy  in 
blank  space  above.  William  Hay,  Insured,  J.  S.  Postal, 
Witness." 

It  is  then  alleged  that  said  loan  agreement  was  the  only 
consideration  received  by  this  appellee  for  the  seven  years 
that  said  contract  and  policy  of  insurance  was  dated  back, 
and  that  at  the  time  of  the  issuance  of  the  said  policy  and  as 
a  consideration  of  the  execution  of  said  loan  agreement  it 
was  agreed  by  and  between  the  parties  that  said  contract 
and  policy  of  insurance  should  be  dated  back  seven  years 
from  December  23,  1904,  thereby  securing  William  Hay  in- 
surance at  a  lower  premium  than  he  could  otherwise  have 
secured ;  that  upon  the  execution  of  said  loan  agreement  and 
its  delivery  to  appellee,  appellee  dated  back  said  policy 
seven  years,  and  thereafter,  about  December  23,  1904,  de^ 
livered  said  policy  to  William  Hay ;  that  neither  said  Will- 
iam Hay  nor  any  other  person  ever  gave  this  appellee  any- 
other  or  different  consideration  than  said  loan  agreement 
for  said  seven  years  of  dated  back  insurance,  and  that  the 
sum  named  in  said  loan  agreement  represents  the  premiums 
for  the  period  that  said  policy  was  dated  back,  less  the  ex- 
pense of  carrying  said  insurance  for  said  period  of  seven 
years;  that  appellee  has  never  received  any  payment  upon 
said  loan  agreement  either  of  principal  or  interest.  That 
the  first  cash  premium  upon  said  policy  was  paid  by  Will- 
iam Hay  about  December  23,  1904,  and  that  William  Hay 
also  paid  the  premium  of  $195.25  due  December  23,  1905, 
which  carried  the  policy  in  force  up  to  December  23,  1906 ; 
that  on  December  23,  1906,  he  executed  a  premium  note 
which  kept  the  policy  in  force  until  June  23, 1907,  when  de- 
fault was  made  in  its  payment,  and  the  company  took  a 
judgment  for  the  earned  portion  of  the  premium,  repre- 
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sented  by  the  note,  which  judgment  had  not  been  paid. 
Then  there  is  set  out  the  nonforfeiture  clause  of  the 
poliqr  as  set  out  in  the  complaint.  It  is  then  averred  that 
appellant's  decedent  after  the  lapse  and  cancellation  of  his 
policy  for  nonpayment  of  premiums,  made  no  request  for 
a  paid  up  policy  and  by  reason  of  his  failure  to  make  such 
request,  said  decedent  would,  under  the  terms  of  said  policy, 
if  there  had  been  no  indebtedness  outstanding  against  the 
same,  have  been  entitled  to  extended  insurance  for  14  years 
and  150  days,  as  provided  by  the  table  of  values,  but  the 
benefits  extended  to  the  insured  by  the  table  of  values  and 
guarantees  were  to  be  reduced  in  proportion  to  the  indebted- 
ness outstanding  against  said  policy  at  the  time  of  settle- 
ment; that  the  provision  referred  to  reducing  said  values 
and  benefits  is  contained  upon  the  second  page  of  the  said 
policy  at  the  foot  of  the  said  table  of  values  and  reads  as 
follows : 

"Any  indebtedness  on  account  of  this  policy  outstand- 
ing at  time  of  settlement,  will  reduce  the  values  specified 
herein,  in  the  proportion  that  such  indebtedness  bears 
to  the  amount  upon  which  the  above  guarantees  are 
based;  the  extended  insurance  being  reduced  propor- 
tionately in  amount  of  insurance  in  force,  not  in  the 
term  of  extension." 

That  the  amount  upon  which  said 'guarantee  of  14  years 
and  150  days  of  extended  insurance  was  based  was  $841 ; 
that  said  sum  of  $841  was  also  the  net  value  of  the  said 
guarantee  of  14  years  and  150  days;  that  the  commuted 
premium  for  the  years  that  said  policy  was  antedated,  as 
evidenced  by  the  loan  agreement  above  set  forth,  was 
$1,115.45,  which  was  an  indebtedness  on  account  of  said 
policy  and  the  premiums  thereof,  which  by  its  terms,  ms 
made  a  lien  upon  said  policy ;  that  by  reason  of  the  above 
mentioned  facts,  the  table  of  values  and  guarantees  set  out 
on  page  2  of  said  policy,  including  the  provision  for  ex- 
tended insurance,  was  rendered  inoperative  on  account  of 
said  indebtedness  above  mentioned,  as  said  indebtedness  ex- 
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ceeded  the  amount  upon  which  the  ^arantee  of  14  years 
and  150  days  of  extended  insurance  was  based,  and  that  by 
reason  thereof,  at  the  time  of  the  death  of  plaintiff's  de- 
cedent, and  at  all  times  since,  defendant  was  not  indebted 
to  said  WiUiam  Hay,  or  to  the  plaintiff,  Florence  M.  Hay, 
the  beneficiary  named  in  said  policy,  in  any  sum  whatever. 

By  the  reply  it  is  averred  in  substance  that  the  loan 
agreement  was  given  without  any  consideration  except  the 
dating  back  of  the  policy,  that  the  loan  was  not  made  in  ac- 
cordance with  the  terms  of  the  policy,  that  the  policy  pro- 
vided that  the  insured  might  change  the  beneficiary  in  ac- 
cordance with  the  express  terms  in  the  policy,  yet  at  no 
time  was  such  change  made,  and  that  appellant  as  bene- 
ficiary had  a  vested  interest  from  the  time  of  the  delivery 
of  the  policy. 

The  court's  finding  of  facts  contains  the  policy  and  appli- 
cation in  full,  and  sets  out  the  facts  practically  as  averred 
in  the  fourth  paragraph  of  answer.  Its  conclusions  of  law 
were:  ''1.  That  William  Hay  not  having  requested  paid 
up  insurance,  would  by  the  terms  of  said  contract  and  policy 
of  insurance,  if  entitled  to  anything,  be  entitled  to  the  ex- 
tended insurance  values  set  out  upon  page  2  of  the  policy 
under  the  head  of  *  Table  of  Values.'  2.  That  the  loan 
agreement  executed  by  said  William  Hay  was  a  valid  in- 
debtedness on  account  of  the  policy  issued,  such  as  would 
reduce  the  values  specified  in  the  *  Table  of  Values'  con- 
tained in  said  policy,  and  that  inasmuch  as  the  amount 
upon  which  the  guarantee  of  14  years  and  150  days  of  ex- 
tended insurance  was  based,  was  $841.00,  while  the  indebted- 
ness evidenced  by  the  loan  agreement  amounts  to  a  much 
greater  sum,  the  policy  under  its  terms  never  had  any  ex- 
tended insurance  value,  and  the  plaintiff  is^  therefore,  with- 
out basis  for  her  claim.  3.  That  the  plaintiff  should  take 
nothing  by  her  cause  of  action  and  defendant  should  have 
judgment  for  its  costs." 

We  shall  first  proceed  to  consider  the  sufficiency  of  ap- 
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pellee's  second  and  fourth  paragraphs  of  answer.      This 
involves  the  construction  of  the  application  for  in- 

1.  surance,  the  policy,  and  the  loan  agreement.    In  the 
construction  of  contracts  such  as  the  present,  the 

provisions  of  which  are  prepared  by  one  party,  it  is  the 
rule  that  where  the  contract  is  reasonably  open  to  more  than 
one  construction,  that  construction  will  be  adopted  which  is 
against  the  party  preparing  the  contract.  This  rule  is  well 
settled,  and  is  eminently  just  and  fair.  Counsel  for  appel- 
lant have  characterized  the  contract  before  us  as  harsh  and 
unconscionable.  Counsel  for  appellee  insist  that  the  con- 
tract is  not  unfair,  that  the  only  possible  objection  which 
could  be  urged  is  that  during  the  early  years  of  the  life  of 
the  policy  it  was  so  framed  as  to  require  the  insured  to  pay 
the  premiums  if  he  was  to  receive  any  benefit  thereunder. 
However,  if  the  insured  fully  understood  the  contract  at 
the  time  of  its  inception,  and  assented  to  its  provisions^  he 
would  be  entitled  to  no  relief,  merely  because  it  was  harsh 
or  unfair.    But  in  a  case  such  as  the  present,  where 

2.  it  would  seemingly  work  a  hardship  to  the  other 
party  if  the  construction  is  adopted  which  is  contend- 
ed for  by  the  party  which  prepared  the  contract,  courts  will 
exercise  great  care  in  construing  the  contract,  in  order  to 
ascertain  exactly  what  agreement  was  entered  into  by  the 
parties,  and  to  find  out  whether  ,the  construction  claimed  by 
the  one  party  which  prepared  the  contract  is  actually  the 
construction  which  was  assented  to  by  the  other  party.  See 
GUns  Falls  Ins.  Co.  v.  Michael  (1907),  167  Ind.  659,  677, 
704,  74  N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708; 
Nellis  V.  Western  Life  Indemnity  Co.  (1913),  100  N.  E. 
(N.  Y.)  1119;  Anson  v.  New  York  Life  Ins.  Co.  (1911),  252 
BL  369,  96  N.  E.  846,  37  L.  R.  A.  (N.  S.)  555. 

It  is  contended  that  the  loan  agreement  was  made  with- 
out consideration.    No  money  passed  between  the  parties, 
but  the  loan  agreement  was  signed  at  the  time  the  con- 
VoL.  57—35 
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tract  of  insurance  was  made,  and  the  policy  was  dated 

3.  back  seven  years.     If  the  policy  had  actually  been 
issued  on  December  23,  1897,  on  the  twenty  pay  life 

plan,  and  the  premiums  had  been  paid  up  to  December  23, 
1904,  the  policy  would  at  that  time  have  had  a  certain 
value,  commonly  known  as  the  net  value,  or  reserve,  made 
up  of  the  accumulation  of  the  balance  of  past  premiums  not 
absorbed.  The  progressively  increasing  risk  from  age  to 
age  is  paid  for  by  an  average  premium  uniform  throughout 
life,  or  a  specified  term  of  years.  The  average  premium 
must  always  be  greater  in  the  early  years  of  assurance  than 
is  required  for  the  risk  in  those  years  and  the  surplus  part 
of  the  premium  which  remains  in  hand  after  providing  for 
the  risk  must  be  husbanded,  and  accumulated  at  the  funda- 
mental rate  of  interest,  in  order  that  it  may  provide  for 
the  years  in  which  the  value  of  the  risk  is  greater  than  the 
premium.  King,  Inst,  of  Actuaries  §9,  p.  318.  The  re- 
serve is  the  fund  which  has  accumulated  out  of  the  net 
premiums  payable  under  any  policy.  On  the  average,  this 
fund,  together  with  the  net  premiums  to  be  received  in 
future,  is  the  exact  mathematical  equivalent  of  the  obliga- 
tion incurred  by  the  company  to  pay  the  sum  insured. 
Willey  and  Moir,  Prin.  and  Prac.  of  Life  Ins.  {8th  ed.)  24. 
There  was  no  insurance  actually  carried  on  the  life 

4.  of  the  insured  during  the  seven  years  the  policy  was 
dated  back,  and  the  dating  back  of  the  policy  would 

be  no  consideration  to  the  insured,  unless  he  was  thereby 
placed  in  the  same  position  in  which  he  would  have  been  had 
he  actually  entered  into  the  insurance  contract  seven  years 
sooner.  Appellee  claims  that  this  was  done,  and  that  the 
reserve  which  would  have  been  created  had  the  insured  paid 
premiums  for  seven  years  was  loaned  to  him.  If  this  is  the 
situation  created  by  the  contract,  the  parties  would  be  placed 
in  the  same  position  that  they  would  have  been  in  il  the 
contract  had  been  made  seven  years  sooner,  and  the  premi- 
ums paid.    The  inducements  to  entering  into  such  a  contract 
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might  be  summed  up  as  follows:  Appellee  by  its  agent  in 
effect  would  say  to  the  insured:  *'If  you  had  taken  out  in- 
sarance  seven 'years  ago,  you  could  have  obtained  it  at  a 
lower  rate  than  the  rate  for  your  present  age ;  if  you  had 
taken  out  a  policy  then  it  would  have  had  a  certain  value 
now,  known  as  the  net  value  or  the  reserve;  you  may  be 
able  to  obtain  insurance  now  at  the  rate  at  which  you  could 
seven  years  ago,  by  our  loaning  to  you  an  amount  equal  to 
the  reserve  on  a  policy  taken  out  seven  years  ago,  upon  your 
agreement  to  pay  ns  five  per  cent  interest  upon  the  loan,  and 
to  repay  the  loan  to  ns;  thus  your  insurance  will  mature 
seven  years  sooner,  and  we  will  obtain  five  per  cent  interest 
on  the  reserve  thus  created.  If  you  die  within  thirteen 
years,  the  loan  will  be  cancelled,  provided  all  premiums  due 

have  been  paid."  Such  a  contract  would  be  fair, 
5.    whether   or  not  especially  advantageous  to   either 

party.  Such  a  loan  would,  we  believe,  be  valid,  and 
upon  consideration,  the  effect  being  the  same  as  if  an  actual 
money  loan  had  passed.  We  also  believe  that  such  a  loan 
would  be  "indebtedness  on  account  of  the  policy'*,  and  this 
position  is  supported  by  the  following  authorities:  Omaha 
Nat.  Bank  v.  Mutual  Benefit  Life  Ins.  Co.  (1897),  81  Fed. 
935;  Omaha  Nat.  Bank  v.  Mutual  Benefit  Life  Ins.  Co. 
(1897),  84  Fed.  122,  28  C.  C.  A.  300;  Black  v.  Franklin  Life 
Ins.  Co.  (1910),  133  Ga.  859,  67  S.  E.  79;  Pavy  v.  Franklin 
Ufe  Ins.  Co.  (1910),  125  La.  262,  51  South.  191.  See  also 
Brooklyn  Life  Ins.  Co.  v.  Butcher  (1877),  95  U.  S.  269,  272, 
24  L.  Ed.  410.  Our  statute  (§4699  Bums  1914,  Acts  1905 
p.  181),  provides  that  insurance  companies  may  make 
"loans  upon  its  own  policies'*  as  one  of  the  manners  of  in- 
vesting their  funds,  provided  such  loans  shall  not  exceed  the 
reserve  against  the  policy  at  the  time  the  loan  is  made.  It 
has  been  the  custom  of  the  auditors  of  the  State  to  accept 
loan  agreements  such  as  the  present  as  among  the  securities 
permitted  by  the  section  above  cited,  and  the  Attorney- 
Oeneral  has  advised  the  auditors  that  such  loan  contracts 
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are  ''loans  upon  its  own  policies"  under  the  statute,  pro- 
vided the  loan  does  not  exceed  the  estimated  reserve  or  cash 
value  of  the  given  policy  at  the  date  it  is  oflfered  for  de- 
posit.   Appellee  has  based  its  entire  argument  for  the  valid- 
ity of  this  loan  upon  the  fact  that  it  was  made  out  of  a  re- 
serve created  by  past  premium  payments,  and  such  is  the 
theory  of  its  answers.      But  the  facts  averred  in  the 
4.    answers  do  not  show  that  the  loan  under  considera- 
tion was  made  out  of  the  reserve.    The  policy  is  a 
twenty  payment  life  policy,  and  is,  according  to  its  provi- 
sions, based  on  the  American  Experience  Tables  at  four  per 
cent.    It  was  dated  back,  purporting  to  issue  at  the 

6.  age  of  38.  Courts  take  judicial  notice  of  the  Amer- 
ican Experience  Tables  of  Mortality.  Mug  v.  Osiers 
dorf  (1911),  49  Ind.  App.  71  96  N.  E.  780,  and  au- 

4.  thorities  cited.  By  reference  to  the  American  Ex- 
perience Tables  of  Mortality  with  net  premiums  and 
net  values  computed  therefrom  on  the  basis  of  four  per  cent 
interest,  it  is  found  that  the  terminal  net  value,  or  reserve 
value  per  $1,000  of  whole  life  policies  by  twenty  equal  an- 
nual premiums^  issued  at  the  age  38,  is  at  the  end  of  the 
seventh  year  $150.55.  The  reserve  on  $5,000  would  thus 
amount  to  $752.75.  It  follows  that  there  was  a  valid  con- 
sideration for  the  loan  agreement  to  the  extent  of  $752.75 
or  the  net  reserve  value  according  to  the  American  Experi- 
ence Tables  at  four  per  cent.  As  to  the  amount  of  loan 
above  the  reserve  value  the  agreement  was  without  con- 
sideration, and  therefore  void. 

Under  the  facts  as  averred  in  the  answer,  WUliam  Hay, 

not  having  requested  paid  up  insurance,  would  by  the  terms 

of  said  contract  and  policy  of  insurance,  if  entitled  to 

7.  anything,  be  entitled  to  the  extended  insurance  values 
set  out  upon  page  two  of  the  policy  under  the  head  of 

**  Table  of  Values  *\    The  nonforfeiture  provision  of  the  con- 
tract is  in  the  following  words: 
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If  after  the  premiums  for  three  full  years  have  been 
paid  this  contract  shall  be  defaulted  by  reason  of  the 
non-payment  of  any  premium  •  •  •  the  company, 
without  any  action  on  the  part  of  the  insured,  will  con- 
tinue this  policy  in  force  as  paid-up  non-participating 
term  insurance  for  its  full  amount,  from  date  of  de- 
fault without  grace,  for  the  term  specified  in  the  *  Table 
of  Values'  for  'extended  insurance'  provided,  however, 
that  in  case  of  death  within  three  years  from  the  date 
of  such  default  the  unpaid  premiums  shall  be  deducted 
from  any  amount  then  found  to  be  due  under  this 
policy. ' ' 

The  table  of  values  appears  in  the  policy  in  the  following 
form: 

Table  of  Values. 
(Hereinafter  referred  to.) 


ExtflDided  Infloianoe. 

Loan  Values. 

1 

Cash  Surrender  Values. 

After  the 
eampktbnof 

OfnByean 

For  15000.00 
win  continue 
in  force  for 
the  term  of 

14  yn.  160 
days 

• 

After  the 
completion  of 

9  fun  years 

The  premiums 
fcr  the  cur- 
rent year  be* 
ins  paid  the 
Company 
will  loan, 

$990.00 

After  the 
completion  of 

0  fun  years 

The  Company 
win  pay  upon 

lenl  surrender 
(tt  thiapoficy 

$845.00 

At  the  foot  of  this  table  of  values,  which  is  carried  out  for 
each  year  from  three  to  twenty,  is  the  following  clause : 

"Any  indebtedness  oix  account  of  this  policy  outstand- 
ing at  time  of  settlement,  will  reduce  the  values  speci- 
fied herein,  in  the  proportion  that  such  indebtedness 
bears  to  the  amount  upon  which  the  above  guarantees 
are  based;  the  extended  insurance  being  reduced  pro- 
portionately in  amount  of  insurance  in  force,  not  in 
the  term  of  extension." 

Appellee  contends  that  the  foregoing  clause  must  be  taken 
into  consideration  in  construing  the  nonforfeiture  clause. 
It  may  be  remarked  that  the  table  of  values  is  made  a  part 
of  the  contract  as  ''hereinafter  referred  to,'*  and  that  this 
clause  is  not  afterwards  referred  to.  The  only  references 
afterwards  made  to  the  table  of  values  are  to  the  **  amount 
specified"  or  "term  specified"  in  the  table  of  values,  or  the 
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''cash  value  as  shown  in"  the  table  of  values.  These 
amounts,  terms,  or  values,  are  set  out  plainly  in  the  body 
of  the  table,  with  nothing  to  call  attention  to  the  clause  in 
fine  print  at  the  foot  of  the  table.  There  is  no  after  refer- 
ence whatever  to  this  clause,  and  no  means  by  which  it 
would  naturally  come  to  the  attention  of  the  policy  holder. 
It  is  not  made  coordinate  with  the  other  clauses  which  set 
forth  prominently  the  privileges  of  the  insured,  nor  is  it 
placed  among  the  ''Benefits,  Privileges  and  Conditions",  but 
on  the  contrary,  it  is  obscurely  tucked  away  in  another  part 
of  the  policy.  The  one  who  prepared  the  contract  certainly 
did  not  use  much  care  to  bring  the  statements  contained  in 
this  clause  to  the  attention  of  one  who  reads  the  policy.  But 
granting  for  the  purpose  of  discussion  that  this  claute  must 
be  given  effect  as  a  part  of  the  policy,  still,  when  taken  in 
connection  with  the  other  provisions  of  the  i>olicy,  we  can 
not  construe  it  as  has  appellee.  Appellee  would  construe  it 
as  reading  in  effect,  "will  reduce  the  values  specified  herein, 
in  the  proportion  that  such  indebtedness  bears  to  the  amount 
of  the  cash  surrender  value."  If  appellee  intended  such  to 
be  the  meaning  of  the  clause,  it  should  have  prepared  it  in 
plain  words  to  read  in  conformity  with  the  meaning  intend- 
ed, and  should  not  have  inserted  the  ambiguous  and  mis- 
leading clause  which  is  found  in  the  policy. 

The  nonforfeiture  clause  provides  that  the  company  will 
upon  default  continue  the  policy  in  force  for  its  full  amount 
(our  italics)  for  the  term  specified  in  the  table  of  values  for 
"extended  insurance".  The  clause  at  the  foot  of  the  table 
of  values  provides  that  extended  insurance  will  be  reduced, 
in  case  of  indebtedness  on  account  of  the  policy,  proportion- 
ately in  amount  of  insurance  in  force,  (our  italics)  not  in 
term  of  extension.  The  words  "amount  upon  which  the 
above  guarantees  are  based,"  may  refer  to  the  lunount  of 
$5,000  which  is  the  amount  of  the  face  of  the  policy,  the 
amount  placed  at  the  head  of  the  table  of  values,  and  prom- 
inently featured  in  the  policy  many  times,  with  just  as  much 


NOVEMBER  TERM,  1914.  551 

Hay  I?.  Meridian  Life,  etc.,  Co. — 57  Ind.  App.  536. 

reason  as  they  may  refer  to  an  amount  somewhat  less  than 
the  reserve,  which  latter  amount  does  not  appear  anywhere 
in  tie  policy,  and  is  only  known  to  the  insurer  who  prepared 
the  contract,  and  not  to  the  insured  who  must  accept  it  as 
prepared.    The  sum  of  $5,000  is  the  basis  upon  which  the 
reserve  and  all  the  values  in  the  table  of  values  are  com- 
puted, and  therefore  in  fact  is  the  amount  upon  which  the 
guarantees  are  based.    We  believe  that  an  ordinary  man  of 
fair  intelligence  when  reading  the  clause  in  question  in  con- 
nection with  the  other  provisions  of  the  policy,  would  con- 
strue the  policy  to  the  effect  that  the  words  ''amount  upon 
which  the  above  guarantees  are  based'*  refer  to  the  amount 
of  $5,000,  the  face  of  the  policy.    Our  conclusion  then  is, 
that  under  this  clause,  the  company  is  liable  for  the  amount 
of  the  face  value  of  the  policy,  less  the  amount  of  valid  loan 
and  interest,  and  less  the  amount  of  the  unpaid  premiums 
due  within  three  years  from  the  date  of  default.    It  follows 
that  the  demurrers  to  the  second  and  fourth  paragraphs  of 
answer  should  have  been  sustained,  and  that  the  court  erred 
in  its  conclusions  of  law,     The  same  result  would  follow 
if  we  were  not  to  give  effect  to  the  clause  at  the  foot  of  the 
table  of  values  as  a  part  of  the  policy,  since  by  its  terms  the 
loan  agreement  is  a  lien  against  the  policy. 

Appellant  has  contended  that  the  loan  agreement  is  not 
binding  upon  the  beneficiary.    "With  this  we  can  not  agree. 
The  beneficiary  obtained  her  rights  only  by  the  con- 
8.    tract  entered  into  by  the  insured  and  the  insurer. 
The  loan  agreement  was  a  part  of  that  contract,  en- 
tered into  at  the  same  time,  and  must  be  given  the  same 
effect  agaiDSt  the  beneficiary  as  against  the  insured.    There- 
fore she  is  bound  by  the  loan  agreement,  so  far  as  valid. 

Judgment  reversed,  with  directions  to  sustain  the  demur- 
rers to  the  second  and  fourth  paragraphs  of  answer,  and  for 
further  proceedings  consistent  with  this  opinion. 
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On  Petition  for  Rehearing. 

Ibach,  p.  J. — ^Appellee  in  its  brief  for  rehearing  has 
attacked  the  action  of  this  court  in  holding  that  on  the  facts 
shown  by  appellee's  answers,  the  amount  of  the  loan  to  ap- 
pellant's decedent  was  larger  than  the  amount  of  valid  loan 
which  could  be  made  on  said  policy.    In  order  to  present  one 
of  appellee  s  contentions,  we  quote,  as  follows  from  its 
brief:     '*The  policy  sued  on  was  a  twenty  payment  life^ 
with  first  year  preliminary  term,  requiring  a  different  re- 
serve, and  was  issued  in  connection  with  the  loan  agreement^ 
which  added  an  element  and  an  obligation  that  the  ordinary 
twenty  payment  life  policy,  or  the  ordinary  twenty  pay- 
ment policy  with  one  year  preliminary  term  insurance,  does 
not  have,  and  which  was  not  included  in  the  figures  shown 
in  the  American  Experience  Tables  of  Mortality  referred  to 
by  the  court.    The  additional  element  of  obligation  I  refer 
to,  which  would  increase  the  amount  of  reserve,  was  the  pro- 
vision in  the  loan  agreement  that,  in  the  event  of  the  death 
of  the  insured  at  any  time  within  thirteen  years  after  the 
policy  was  actually  issued,  all  of  the  indebtedness  evidenced 
by  the  loan  agreement  would  be  canceled.    The  amount  of 
the  indebtedness  thus  evidenced  in  this  case  was  $1,115.45, 
with  accumulating  interest.    •    •    •    The  company  could 
not  pay  the  usual  obligation  of  the  twenty  payment  life 
policy  with  first  year  preliminary  term,  and  in  addition  pay 
$1,115.45  with  only  the  reserve  necessary  to  pay  the  face  of 
the  policy.    The  agreement  to  cancel  $1,115.45  worth  of  in- 
debtedness amounts  to  an  agreement  to  pay  that  much  in- 
surance in  case  of  death.    So  instead  of  the  insured  having 
$5,000  of  insurance  he  had  $6,115.45  and  accumulated  in- 
terest during  thirteen  years  and  $5,000  thereafter.     The 
court  will  bear  in  mind  that  the  annual  premium  charged 
the  insured  was  exactly  the  same  as  the  annual  premium 
charged  at  an  age  seven  years. younger  for  $5,000  of  in- 
surance, and  the  same  amount  of  premium  was  charged 
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during  the  whole  twenty  year  payment  period.    There  was 
no  extra  premium  named  in  the  policy  to  cover  the  addi- 
tional obligation  of  canceling  the  indebtedness  given  for  the 
seven  past  premiums,  and  the  whole  amount  of  money  which 
the  company  would  have  to  obtain  with  which  to  meet  its 
obligation  to  cancel  the  indebtedness  in  the  event  of  the  in- 
sured's death  within  thirteen  years,  had  to  be  accumulated 
during  the  first  seven  years  of  the  policy  and  set  aside  as 
reserve,  in  addition  to  the  reserve  necessary  to  meet  the  or- 
dinary obligations  of  the  twenty  payment  policy.    The  rea- 
son all  of  the  amount  necessary  to  meet  the  indebtedness 
obligation  had  to  be  accumulated  during  the  first  seven 
years  is  that  the  insured  was  charged  nothing  for  that  pur- 
pose out  of  the  remaining  thirteen  annual  premiums.    No 
farther  sum  was  to  be  collected  to  assist  in  meeting  the  in- 
debtedness obligation.    What  we  have  to  find  out  then,  is 
what  amount  of  reserve  is  necessary  at  the  beginning  of  the 
eighth  year  to  meet  the  obligation  to  pay  off  or  cancel  an 
indebtedness  of  $1,115.45  in  the  event  of  the  death  of  the 
insured  within  thirteen  years,  and  also  to  meet  the  ordinary 
obligations  of  the  twenty  payment  life  policy.    This  amount 
can  be  arrived  at  by  ascertaining  the  amount  of  reserve  at 
the  beginning  of  the  eighth  year  necessary  to  meet  the  obli- 
gations of  the  ordinary  twenty  payment  life  with  first  year 
preliminary  term  insurance  policy,  assisted  by  the  remain- 
ing  thirteen  annual  premiums,  and  then  by  ascertaining  the 
amount  of  additional  reserve  necessary  to  cover  the  insur- 
ance of  the  indebtedness  upon  a  man  forty-five  years  of  age, 
for  thirteen  years,  and  thereupon  adding  the  two  sums  to- 
gether.   This  thirteen-year  insurance  is  simply  term  insur- 
ance sufficient  to  cover  mortality.     There  is  no  cash  sur- 
render, paid  up  or  extended  insurance  values  in  connection 
with  it.    It  is  the  cheapest  kind  of  insurance  in  which  noth- 
ing is  charged,  except  a  sum  sufficient  to  take  care  of  mor- 
tality, thereby  making  the  amount  of  reserve  as  small  as 
possible.    •    •    •    This  policy  was  based  on  the  American 
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Experience  Tables  with  three  and  one-half  per  cent  interest 
instead  of  with  four  per  cent  interest  as  stated  in  the  opinion 
and  as  stated  on  the  face  of  the  policy.  The  company  had 
a  right  to  value  the  policy  on  the  higher  three  and  one-half 
per  cent  basis  notwithstanding  the  i)olicy  stated  it  was  based 
on  a  lower  four  per  cent  basis,  because  §4687  Bums  1908* 
Acts  1903  p.  45y  permits  a  company  to  value  its  policies  on 
a  higher  basis  than  the  minimum  four  per  cent  basis,  •  •  • 
The  company  changed  from  a  four  to  a  three  and  one-half 
basis  about  the  time  it  commenced  issuing  the  commuted 
premium  policies  and  actually  never  valued  its  dated  back 
policies  on  anything  but  a  three  and  one-half  per  cent  basi& 
In  this  case,  by  a  clerical  error,  the  company  f afled  to  sub- 
stitute the  words  'three  and  one-half'  for  the  word  'four*  in 
the  policy  value  clause.  I  realize  there  is  nothing  in  the 
record  in  this  case  showing  this  fact,  but  the  court  will  take 
judicial  notice  of  public  records  in  the  office  of  the  auditor 
of  State,  and  there  it  can  find  the  valuation  of  this  very 
policy  made  by  the  actuary  of  the  insurance  department  of 
Indiana,  and  from  his  computations,  it  will  appear  that  the 
State  valued  this  policy  on  a  three  and  one-half  per  cent 
basis  and  required  the  company  to  put  up  with  the  auditor 
sufficient  securities  to  maintain  the  higher  reserve  required 
upon  that  basis.  So  that  by  referring  to  the  American  Ex- 
perience Tables  of  Mortality,  of  which  the  court  in  this  case 
took  judicial  notice,  we  find  that  the  reserve  value  on  $1,000 
of  twenty  payment  life  insurance  with  first  year  preliminary 
term,  with  three  and  one-half  per  cent  interest  at  the  age 
of  thirty-eight,  at  the  beginning  of  the  eighth  year,  is 
$179.83.  At  page  224  of  Willey  and  Moir,  Prin.  and  Prac. 
of  Life  Ins.  (8th  ed.),  showing  said  tables,  the  seventh  year 
terminal  reserve  on  $1,000  of  said  insurance  is  shown  to  be 
$148.98.  Add  the  net  premium  for  the  eighth  year  of  $30.94 
to  find  the  eighth  year  initial  reserve.  On  a  like  policy  for 
$5,000  the  reserve  would  be  $899.15.  There  are  no  tables 
published  which  show  the  reserve  under  such  a  form  for  thir- 
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teen-year  term  policy  as  is  here  involved,  but  the  actuary 
of  the  insurance  department  of  Indiana  prepared  such  a 
tabl^  which  is  a  public  record  in  the  State  auditor's  office, 
based  upon  the  American  Experience  Tables  of  Mortality 
with  three  and  one-half  per  cent  interest,  for  the  purpose  of 
valuing  this  and  similar  policies.  From  this  table  it  appears 
that  the  amount  of  reserve  for  a  single  premium  thirteen- 
year  term  policy  issued  at  the  age  of  forty-five  (the  in- 
sured's actual  age  at  the  date  of  the  execution  of  the  loan 
agreement)  for  $1,115.45  and  accumulating  interest,  on  a 
three  and  one-half  per  cent  basis,  is  $224.50.  These  tw^ 
amounts  added  together  make  $1,124.05.  This  figure  is  in 
excess  of  the  amount  of  the  loan  agreement  The  reason 
is  that  the  loan  agreement  is  the  eighth  midyear  reserve  and 
not  the  eighth  year  initial  reserve.  All  of  the  policies  writ- 
ten in  a  given  year  are  valued  by  the  insurance  depart- 
ment of  Indiana  at  the  middle  of  the  year,  and  their  midyear 
reserve  or  valuation  is  ascertained  by  the  insurance  depart- 
ment. The  company  could  have  legally  made  the  loan  agree- 
ment for  the  eighth  year  initial  reserve,  but  chose  to  make 
the  loan  agreement  a  few  dollars  less  because  the  policy 
would  be  valued  as  of  the  eighth  midyear  reserve,  as  above 
stated.  The  court,  in  its  opinion  in  determining  the  reserve 
on  the  ordinary  twenty  payment  policy,  took  the  seventh 
year  terminal  reserve.  The  fact  that  the  policy  was  dated 
back  seven  years,  no  doubt,  made  it  seem  proper  to  find  the 
amount  of  the  seventh  terminal  reserve.  The  fact  in  this 
case  was  that  with  the  first  actual  premium  payment,  which 
was  made  in  advance  of  the  issuance  of  the  policy,  the  policy 
commenced  its  eighth  year.  In  other  words,  the  day  of  the 
issuance  of  the  policy  was  the  beginning  of  the  eighth  year. 
This  policy  never  had  any  seventh  year  terminal  reserve 
because  it  did  not  come  into  existence  until  the  beginning 
of  its  eighth  year.  So  to  ascertain  the  amount  of  reserve, 
one  would  have  to  ascertain  the  eighth  year  initial  reserve. 
During  a  policy  year  the  reserve  is  decreased  by  mortality, 
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except  in  certain  forms  of  endowment  insurance,  but  in- 
creases by  the  next  premium  payment.  So  to  find  the  mid- 
year reserve  add  the  initial  reserve  and  the  terminal  reserve 
and  divide  by  two.  The  midyear  reserve  on  the  $5,000 
twenty  payment  life  with  first  year  preliminary  term  poUcy 
is  $891.90,  and  the  midyear  reserve  on  the  single  premium 
thirteen-year  term  policy  is  $223.55.  Adding  the  two  sums 
together,  we  obtain  the  $1,115.45,  for  which  the  loan  agree- 
ment was  taken." 

We  have  quoted  thus  fully  from  appellee's  brief,  in  order 
to  show  the  peculiar  nature  of  the  questions  involved,  and 
the  manner  in  which  appellant  justifies  the  amount 
9.  of  the  loan.  Appellee's  contention  as  to  thirteen-year 
term  insurance  to  meet  the  obligation  to  pay  off  or 
cancel  the  indebtedness  in  the  event  of  insured's  death  within 
thirteen  years,  and  the  necessity  of  adding  the  reserve  to 
carry  such  insurance  to  the  amount  of  indebtedness,  is 
foreign  to  the  issues  in  this  case.  Appellee's  answer  ex- 
pressly avers  ^'that  the  sum  named  in  said  loan  agreement 
above  set  forth,  represents  the  premiums  for  the  period  that 
said  policy  was  dated  back,  less  the  expense  of  carrying  such 
insurance  for  said  period  of  seven  years,"  Insurance  to 
meet  the  obligation  to  cancel  the  loan  if  the  insured  should 
die  within  thirteen  years  is,  by  appellee's  own  statements, 
no  part  of  the  expense  of  carrying  the  insurance  for  the 
seven  years  that  it  was  dated  back. 

As  to  the  contention  that  the  policy  should  have  been 
valued  on  a  three  and  one-half  per  cent  basis,  it  is  true  that 
under  the  law  appellee  has  a  right  to  issue  its  policies 
10.   on  a  three  and  one-half  per  cent  basis.    But  the  con- 
tract states  that  the  insiu*ance  in  question  was  issued 
on  a  four  per  cent  basis,  and  having  thus  contracted  with 
insured,  appellee  will  not  be  permitted  to  assert,  in  any 
manner  to  diminish  the  rights  of  the  insured,  that  its  policy 
was  actually  issued  on  a  three  and  one-half  i>er  cent  basis. 


NOVEMBER  TERM,  1914.  557 

Hay  V.  Meridian  Life,  etc.,  Co. — 57  Ind.  App.  536. 

Next  it  is  insisted  that  the  calculation  of  the  reserve 

should  have  been  made  as  the  eighth  year  initial  reserve, 

and  not  as  the  seventh  year  terminal  reserve.    The 

II.  specious  argument  is  made  that  as  the  policy  did  not 
come  into  existence  until  the  beginning  of  the  eighth 
year,  it  never  had  any  seventh  year  terminal  reserve.  The 
policy  did  not  exist  at  all  during  the  seven  years  for  which 
appellee  made  its  loan,  yet  if  the  fiction  of  its  existence 
during  that  time  is  sufficient  on  which  to  base  the  loan,  the 
policy  will  be  regarded  as  actually  existing  during  that  time, 
for  all  purposes  as  well  as  some  purposes.  The  initial  re- 
serve for  any  year  is  much  larger  than  the  terminal  reserve 
for  that  year  or  the  year  preceding,  for  the  reason  that  the 
initial  reserve  for  any  year  is  computed  just  after  the  pay- 
ment of  a  premium,  and  includes  the  reserve  necessary  to 
carry  the  risk  during  tKe  whole  of  the  succeeding  year. 
When  the  terminal  reserve  is  computed  at  the  end  of  the 
year,  it  is  smaller  than  the  initial  reserve  for  that  year  by 
the  amount  required  to  carry  the  risk  through  the  year  then 
at  its  close.  Manifestly  the  increase  in  the  amount  of  the 
eighth  year  initial  reserve  over  the  seventh  year  terminal 
reserve  has  nothing  to  do  with  the  expenses  of  past  years. 
All  which  the  company  could  legally  loan  to  Hay  was  an 
amount  equal  to  the  seventh  year  terminal  reserve,  not  to 
the  eighth  year  terminal  reserve,  or  midyear  reserve.  The 
eighth  year  initial  reserve  did  not  come  into  existence  until 
after  payment  of  the  eighth  premium,  and  the  amount  of 
the  difference  between  the  seventh  year  terminal  and  the 
eighth  year  initial  reserve  is  cared  for  by  adding  to  the 
seventh  year  termmal  reserve  a  portion  of  the  eighth  pre- 
mium. The  loan  is  averred  to  represent  the  premiums  for 
the  past  seven  years,  less  the  expense  of  carrying  the  in- 
surance for  those  years.  But  by  charging  the  insured  in 
the  loan  with  the  eighth  midyear  reserve,  he  was  charged 
with  an  amount  which  he  had  already  paid  in  the  form  of 
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the  eighth  year  premium,  namely,  the  diflEerenee  between  the 
seventh  year  terminal  reserve  and  the  eighth  midyear  re- 
serve. 

It  is  also  urged  that  the  insurance  here  was  not  ordinary 
twenty  pay  life,  but  twenty  pay  life  with  one  year  pre- 
liminary term,  and  that  the  reserve  should  have  been  cal- 
culated as  such.  We  grant  this,  but  such  calculation  would 
make  the  amount  of  reserve  yet  smaller  than  was  our  calcu- 
lation. 

We  hold  that  the  loan  was  valid  and  binding  to  the 
amount  which  could  be  legally  loaned,  computed  according 
to  the  principles  laid  down  in  this  opinion.  We  are  satis- 
fied with  our  conclusion  in  the  original  opinion  as  to  the 
construction  of  the  policy.  The  petition  for  a  rehearing  is 
overruled. 

Note.— Reported  In  101  N.  B.  651 ;  105  N.  B.  919.  As  to  delivery 
and  acceptance  of  policies  of  insurance,  see  138  Am.  St  29.  As  to 
the  computation  of  extended  insurance,  where  poUcy  holder  has 
borrowed  on  the  policy,  see  23  L.  R.  A.  (N.  S.)  82& 


King  et  al.  v.  Hoover  bt  al. 

[Na  8,861.    Filed  May  14, 1914.    Rehearing  denied  November  20, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Appeal. — Notice  of  Motions* — Appearance, — ^Notice  of  the  pend- 
ency of  motions  In  the  court  on  appeal  is  not  essential  where 
there  has  been  a  full  appearance  to  such  motions,    p.  661. 

2.  Appeal. — Preparation  of  Transcript. — Assignment  of  Errors. — 
While  Rule  3  of  the  Supreme  and  Appellate  Courts,  requiring  that 
the  transcript  shall  be  neatly  and  securely  bound,  does  not  spedfjr 
that  such  shall  be  done  before  filing  the  transcript,  the  filing  of 
an  unbound  transcript  would  render  practically  impossible  the 
requirement  of  Rule  4  that  appellant  shall  on  the  transcript,  or 
some  paper  attached  thereto,  make  specific  assignment  of  the 
errors  on  which  he  relies,  and  since  failure  to  comply  with  the 
latter  rule  is  cause  for  dismissal,  the  filing  of  a  transcript  in  an 
unbound  condition  should  be  avoided,    p.  561. 

3.  Appeal. — Preparation  of  Transcript. — Necessity  for  Precipe. — 
Under  f|690,  657,  667  Burns  1914,  being  $649  R.  S.  1881,  Acts 
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1897  p.  244,  §1,  and  Acts  1903  p.  338,  §7,  respecttvely,  all  of  which 
are  in  force  except  as  the  earlier  of  such  statutes  have  been  mod- 
ified  in  succession  by  the  later,  a  written  precipe  is  unnecessary 
where  appellant  desires  a  complete  transcript;  but  if  it  is  de- 
sired to  take  up  only  certain  parts  of  the  record,  a  written  precipe 
specifying  the  parts  desired  must  be  filed  with  the  clerk,    p.  663. 

4.  Appeal. — Proceedings  Not  in  Record. — Precipe, — General  Rule, 
— Only  such  papers  and  entries  as  are  called  for  by  the  precipe 
are  properly  in  the  record  on  appeal,  and  papers  or  entries  copied 
therein,  if  not  mentioned  in  the  precipe,  can  not  be  considered, 
p.  563. 

5.  Appeal. — Record, — BUI  of  Exceptions. — Precipe. — Statutes. — 
Under  8ffi)7  Burns  1914,  Acts  1897  p.  244,  an  original  bill  of  ex- 
ceptions could  not  be  properly  included  in  the  transcript  if  the 
precipe  called  for  a  copy,  but  §667  Burns  1914,  Acts  1903  p.  338, 
has  the  effect  of  modifying  the  effect  of  the  former  statute  to  the 
extent  that  w^here  either  a  copy  or  the  original  bill  of  exceptions 
is  called  for  by  the  precipe,  or  otherwise  directed  to  be  included 
in  the  transcript,  such  original  bill  may  be  properly  inserted, 
p.  563. 

6.  Appeal. — Proceedings  Not  in  Record. — Precipe. — ^While  a  pre- 
cipe is  to  be  liberally  construed  and  specific  directions  will  be 
held  to  Impliedly  embrace  incidental  entries,  such  rule  can  not  be 
applied  so  as  to  include  a  final  Judgment,  special  findings  and 
conclusions  of  law  as  a  part  of  the  record,  where  the  precipe 
expressly  excepted  them,  even  though  the  precipe  was  otherwise 
general  in  form;  and  such  excepted  matter,  if  appearing  in  the 
record,  can  not  be  considered,  notwithstanding  a  showing  that 
after  the  filing  of  the  precipe  the  clerk  was  orally  requested  to 
insert  same,  where  the  clerk's  certificate  is  to  the  transcript  ''all 
as  requested  by  the  above  and  foregoing  precipe."    p.  564. 

Prom  Hendricks  Circuit  Court;  Oeorge  W.  Brill,  Judge. 

Action  between  Laura  Black  King  and  another  and  Charles 
B.  Hoover  and  others.  Prom  a  judgment  for  the  latter,  the 
former  appeal.    Appeal  dismissed. 

Sumner  Clancy  and  Charles  W.  King,  for  appellants. 

Leander  J,  Monks,  John  F.  Robiins,  James  P.  Oobdrich, 
Charles  W.  Smith,  Charles  Remster,  Henry  H.  Hombrook 
and  Albert  P.  Smith,  for  appellees. 

Caldwell,  J. — The  transcript  was  filed  January  20, 1914. 
On  March  27,  appellees  filed  their  verified  motion  to  dismiss 
the  appeal,  praying  also  for  an  order  that  the  transcript 
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alleged  to  be  in  possession  of  appellants'  attorney  be  re- 
turned to  the  files.    Among  the  grounds  urged  in  support 
of  the  motion  are  that  the  transcript  consists  of  many  loose 
leaves  not  bound  together,  and  that  the  transcript  of  the 
documentary  and  oral  evidence  had  been  withdrawn  by  ap- 
pellants from  the  files  of  this  court  and  placed  as  exhibits 
to  a  complaint  in  a  certain  cause  pending  in  the  Marion 
Circuit  Court,  and  that  the  transcript  of  the  evidence  was 
at  the  time  of  the  filing  of  the  motion  a  part  of  the  files  of 
the  circuit  court.    In  obedience  to  an  order,  the  entire  trans- 
cript has  been  returned  to  the  files  of  this  court.    An  in- 
spection of  it  discloses  that  the  transcript  of  the  documen- 
tary evidence  is  neatly  and  securely  bound  and  that  the 
oral  evidence  is  likewise  bound,  but  separate  from  such 
documentary  evidence.    The  clerk  *8  transcript  of  the  pro- 
ceedings below,  including  the  precipe,  clerk's  certificate, 
assignment  of  errors  and  judge's  certificate  to  the  bill  of 
exceptions  containing  the  evidence,  consists  of  loose  sheets  of 
paper  enclosed  in  a  box,  and  not  in  any  manner  bound. 
On  April  3,  appellants  filed  their  verified  application  for 
permission  to  bind  the  transcript.    Facts  are  stated  in  this 
application  to  the  effect  that  had  appellants  taken  the  time 
to  bind  the  transcript,  they  would  have  been  unable  to  file 
it  before  the  expiration  of  the  time  limited  for  appeal.    It 
is  admitted  that  the  transcript  of  the  evidence  was  filed  in 
the  circuit  court  as  charged,  but  it  is  alleged  that  such  use 
of  it  was  temporary  and  only  until  a  copy  could  be  made. 
On  April  7,  appellees  filed  their  supplemental  motion  to 
dismiss  the  appeal,  urging,   among  other  things,  certain 
alleged  defects  in  the  precipe  and  clerk's  certificate,  and 
that  the  determination  of  this  cause  necessitates  an  examina- 
tion of  the  evidence  alleged  not  to  be  in  the  record.    On 
April  16,  appellants  filed  a  verified  answer  to  said  motion 
and  supplemental  motion  to  dismiss.    Exhibited  with  such 
answer  is  a  certified  copy  of  the  record  of  the  circuit  court, 
to  the  effect  that  the  transcript  of  the  evidence  filed  in  said 


NOVEMBER  TERM,  1914.  561 

King  V.  Hoover — 57  Ind.  App.  558. 

court  as  aforesaid,  on  January  26,  1914,  has  since  been  sub- 
stituted and  released  from  the  files  of  the  circuit  court. 

This  court  does  not  deem  it  necessary  to  consider  the  ques- 
tion presented  as  to  whether  notice  of  the  filing  of  said 
supplemental  motion  should  have  been  given,  for  the 

1.  reason  that  there  has  been  a  full  appearance  entered 
to  the  various  motions,  so  that  the  parties  and  the 

entire  matter  are  before  the  court.  The  conclusion  at  which 
we  have  arrived  renders  it  unnecessary  for  us  to  determine 
the  effect  of  the  unbound  condition  of  said  clerk's  tran- 
script and  its  subsequent  use  as  a  file  of  another  court,  or 
that  we  should  pass  on  said  motion  for  permission  to  bind 
such  transcript.    It  is  sufficient  to  say  that  Rule  3 

2.  of  this  court  requires  that  an  appellant  shall  cause 
the  transcript  to  be  neatly  and  securely  bound.    The 

time  when  such  binding  shall  be  done  is  not  specified,  but 
it  would  seem  that  it  should  be  so  bound  at  least  before  the 
transcript  is  filed  in  this  court.    Rule  4  requires  that  an 
appellant  shall  on  the  transcript,  or  on  some  paper  attached 
thereto,  make  a  specific  assignment  of  errors  upon  which  he 
reUes.    It  would  be  practically  impossible  to  comply  with 
this  rule  if  the  transcript  is  unbound.    Appeals  have  fre- 
quently been  dismissed  both  by  this  court  and  by  the  Su- 
preme Court  for  failure  to  com.ply  with  such  specification  of 
Rule  4.    It  would  seem  that  sound  policy  would  condemn 
a  practice  permitting  such  an  unbound  transcript  to  be  filed 
on  appeal.    Under  such  a  practice,  the  effect  of  the  clerk's 
certificate  to  the  transcript  and  of  the  judge's  certificate  to 
the  bill  depends  on  their  subsequent  attachment,  and  to 
what  they  are  attached,  which  attachment  may  be  beyond 
the  control  of  such  officers  because  made  without  their 
knowledge.    We  are  not  ascribing  to  appellants  or  to  their 
attorneys  improper  motives,  for  we  believe  that  in  what  they 
have  done  or  omitted,  they  have  been  innocent  of  wrong. 
Such  a  sound  policy,  however,  wiU  not  countenance  a  prac- 
VoL.  57—36 
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tice  full  of  such  i)0S8ibiIities,  whatever  may  have  been  the 
actuating  spirit  in  a  particular  instance.  It  would  seem 
also  that  a  motion  to  bind  the  transcript,  for  reasons  given, 
presents  a  much  more  serious  question  than  a  motion  to 
amend  an  assignment  of  errors  or  to  page  or  place  marginal 
notes  on  the  transcript. 

The  precipe,  omitting  caption  and  signature,  is  as  fol- 
lows: **To  Charles  E.  Edwards^  clerk  of  Hendricks  Circuit 
Court.  You  are  hereby  requested  to  prepare  a  transcript 
of  the  record  of  the  proceedings  in  the  above  entitled  cause, 
and  to  include  therein  all  papers  and  pleadings  filed  and  on 
file,  the  order  book  entries  of  all  orders  and  rulings,  except 
the  final  judgment,  special  findings  of  the  court  and  con- 
clusions of  law,  in  the  above  entitled  cause,  and  certify  to 
the  same,  to  be  used  on  appeal  to  the  Appellate  Court  in 
the  State  of  Indiana."  The  clerk's  certificate  to  the  tran- 
script, omitting  caption  and  signature,  is  as  follows:  *'I, 
Charles  E.  Edwards,  clerk  of  the  Hendricks  Circuit  Court 
of  Hendricks  County,  Indiana,  do  hereby  certify  that  the 
above  and  foregoing  transcript  contains  full,  true,  and  cor- 
rect copies  of  all  the  papers  filed  and  entries  of  proceedings 
had  in  the  above  entitled  cause,  as  appears  from  the  files  and 
records  in  my  office.  I  further  certify  that  I  have  incor- 
porated in  this  transcript  the  original  bill  of  exceptions  con- 
taining the  evidence  in  said  cause,  instead  of  a  copy  thereof, 
all  as  requested  by  the  above  and  foregoing  precipe.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  my  office  in  the  city  of  Danville,  Ind., 
this  17th  day  of  January,  1914."  It  will  be  observed  that 
the  precipe  expressly  excepts  the  final  judgment,  special 
findings  and  conclusions  of  law.  The  certificate  purports 
to  accredit  copies  of  all  the  papers  filed  and  entries  made  in 
said  proceeding,  including  the  original  bill  of  exceptions 
containing  the  evidence,  instead  of  a  copy  thereof,  "all  as 
requested  by  the  above  and  foregoing  precipe". 

There  are  three  sections  of  the  statute  that  have  a  bearing 
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here:     §690  Burns  1914,  §649  B.  S.  1881,  §657  Burns  1914, 
being  §1,  Acts  1897  p.  244  and  §667  Burns  1914, 

3.  being  §7,  Acts  1903  p.  338,  all  of  which  are  in  force, 
except  as  the  earlier  of  such  statutes  have  been  modi- 
fied in  succession  by  the  later.  Under  these  statutes,  a 
written  precipe  is  unnecessary  where  appellant  desires  a 
complete  transcript.  Beid  v.  Houston  (1874),  49  Ind.  181; 
Abney  v.  Indiana,  etc.,  Traction  Co.  (1908),  41  Ind.  App. 
53,  83  N.  E.  387;  Workman  v.  State,  ex  rel  (1905),  165  Ind. 
42,  72  N.  E.  917.  If  appellant  believes  that  a  transcript  of 
the  entire  record  is  not  necessary  to  a  proper  presentation 
of  the  questions  which  he  desires  to  have  considered,  it  is 
his  right,  under  such  statutes,  to  take  up  only  such  parts 
of  the  record  as  he  deems  requisite  to  that  end,  but  in  such 
case,  he  must  file  with  the  clerk  a  written  precipe,  specifying 
the  parts  of  the  record  desired.  §§690,  667  Burns  1914, 
mpra;  Workman  v.  State,  ex  rel.,  supra. 

It  seems  to  be  the  established  rule  in  this  State  that  when 

a  written  precipe  is  filed  "Only  such  papers  and  entries 

as  are  mentioned  in  said  precipe  are  properly  a  part 

4.  of  the  record  on  appeal.    Any  paper  or  entry  not 
mentioned  in  such  precipe  is  no  part  of  the  record, 

even  if  copied  into  the  transcript  and  certified  by  the  clerk, 
and  cannot  therefore,  be  considered  on  appeal."  McCaslin 
V.  Advance  Mfg.  Co.  (1900),  155  Ind.  298,  58  N.  E.  67. 
See,  also.  Workman  v.  State,  ex  rel.,  supra;  East  v.  Amhurn 
(1911),  47  Ind.  App.  530,  94  N.  E.  895;  Johnson  v.  John- 
son (1901),  156  Ind.  592,  60  N.  E.  451 ;  Boos  v.  Lang  (1904), 
163  Ind.  445,  71  N.  E.  120 ;  City  of  Alexandria  v.  UelUr 
(1904),  162  Ind.  438,  70  N.  E.  512;  Ouynn  v.  Newman 
(1910),  174  Ind.  161,  90  N.  E.  759;  King  v.  Inland  Steel  Co. 
(1912),  177  Ind.  201,  96  N.  E.  337,  97  N.  B.  529;  Holtz  v. 
Mercantile,  etc.,  Sav.  Co.  (1913),  53  Ind.  App.  194,  100  N. 
E.  398;  Bools  V.  Indianapolis,  etc,  B.  Co.  (1908),  41 

5.  Ind.  App.  675,  84  N.  E.  357.     Said  act  of  1897, 
supra,  authorizes  the  original  bill  of  exceptions  con- 
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taining  the  evidence,  when  properly  called  for,  to  be  inserted 
into  the  transcript  instead  of  a  copy  thereof.  Under  said 
act  it  was  uniformly  held  that  where  the  precipe  called  for 
a  copy  of  snch  a  bill,  the  original  bill  did  not  become  a 
part  of  the  record  on  appeal  by  being  included  in  the  tran- 
script and  certified.  The  effect  of  the  act  of  1903,  supra, 
is  to  modify  such  holdings,  several  of  which  are  cited  above, 
when  applied  to  appeals  subsequently  taken,  since  the  act  of 
1903,  supra,  provides  in  substance  that  where  either  a  copy 
or  the  original  bill  is  called  for  by  the  precipe  or  otherwise 
directed  to  be  included  in  the  transcript,  and  the  latter  is 
inserted  and  authenticated,  it  becomes  a  part  of  the  record. 
The  holdings  are  not  thereby  modified,  however,  in  so  far 
as  concerns  their  application  to  the  question  here  considered. 
While  Holtz  v.  Mercantile,  etc.,  8av,  Co.,  supra,  is  correctly 
decided,  somio  language  used  in  the  opinion  would  indicate 
that  the  court  had  overlooked  the 'act  of  1903,  supra. 

While  it  is  to  be  regretted  that  appeals  are  sometimes  pre- 
sented in  such  manner  as  to  prevent  their  consideration  on 

their  merits,  we  are  not  at  liberty  to  depart  from  the 
6.    decisions  of  the  Supreme  Court  cited  above,  even 

were  we  inclined  to  do  so.  Under  such  decisions  the 
final  judgment,  special  findings  and  conclusions  of  law  can 
not  be  considered  part  of  the  record,  although  copied  into 
the  transcript,  and  even  though  it  should  be  held  that  they 
are  certified  by  the  clerk.  This  follows  from  the  fact  that 
they  are  specifically  excepted  in  the  precipe.  We  are  not 
unmindful  of  the  rule  that  the  precipe  will  be  liberally  con- 
strued, and  that  incidental  entries  will  be  considered  as  im- 
pliedly embraced  in  the  specific  directions.  Such  rule  how- 
ever, does  not  extend  to  a  case  where  matters  are  expressly 
excepted  in  the  precipe,  although  such  precipe  be  otherwise 
general  in  form,  and  even  though  such  excepted  matter  be 
merely  incidental  to  the  papers  and  entries  called  for,  rather 
than  distinct  and  independent.  Allen  v.  Oavin  (1892),  130 
Ind.  190,  29  N.  E.  363 ;  King  v.  Inland  Steel  Co.,  supra; 
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Guynn  v.  Newman,  supra.  Our  attention  is  called  to  Tom- 
haugh  V.  Grogg  (1901),  156  Ind.  355,  59  N.  E.  1060.  In 
that  case,  which  was  decided  under  the  act  of  1897,  supra, 
the  precipe  called  for  a  copy  of  the  bill  of  exceptions  con- 
taining the  evidence,  and  the  clerk  inserted  and  certified 
the  original  bill  instead  of  the  copy.  It  was  held  that  it 
would  be  presumed  that  such  original  bill  was  inserted  pur- 
suant to  a  subsequent  oral  request,  and  that  under  such 
presumption  it  was  properly  in  the  record.  On  this  point 
the  case  is  held  to  be  impliedly  overruled  or  modified  by 
the  later  decisions  of  the  Supreme  Court.  Boos  v.  Lang, 
supra.  In  Schlichier  v.  Taylor  (1903),  31  Ind.  App.  164, 
67  N.  E.  556,  under  circumstances  somewhat  similar  to  those 
presented  by  Tonibaugh  v.  Orogg,  supra,  the  original  bill 
of  exceptions  was  held  to  be  properly  in  the  record,  although 
the  precipe  called  for  a  copy.  The  decision  is  based  on  the 
fact  that  the  record  contained  an  entry  to  the  effect  that 
such  original  bill  was  inserted  at  the  request  of  appellants. 
In  the  case  at  bar,  appellants  filed  with  said  answer  to  the 
motion  to  dismiss  this  appeal  an  affidavit  made  by  their 
attorney  on  April  16,  1914,  to  the  effect  that  on  January 
17,  1914,  he  orally  requested  said  cleik  to  include  in  the 
transcript  *' those  parts  of  the  record  excepted  in  appel- 
lants' general  precipe,  to  wit:  the  special  findings  of  facts 
and  conclusions  of  law  and  the  final  judgment,  together  with 
the*  original  bill  of  exceptions,  which  had  theretofore  been 
made  by  the  court  reporter;  that  said  clerk  did,  on  said 
oral  request,  incorporate  the  same  into  the  record  of  this 
cause,  and  certify  to  the  same."  While  we  by  no  means 
hold  that  such  affidavit  would  otherwise  be  sufficient  for  the 
purpose  intended,  here  the  clerk's  certificate  seems  to  be  at 
variance  with  the  affidavit.  The  former  purports  to  authen- 
ticate only  what  is  called  for  by  the  precipe.  Its  language 
is  ''all  as  requested  by  the  above  and  foregoing  precipe." 
It  would  seem  to  follow,  therefore,  either  that  nothing  was 
included  in  the  transcript  pursuant  to  an  oral  request,  or  if 
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anything  was  so  included,  it  was  not  authenticated  by  the 
certificate.  In  either  case,  such  excepted  matter  would  not 
be  properly  in  the  record. 

We  hold  that  the  final  judgment,  special  findings  and 
conclusions  of  law  are  not  in  the  record.  We  base  our 
decision  on  the  fact  that  they  are  excepted  in  the  precipe. 
We  do  not  decide  the  question  of  whether  in  the  absence  of 
such  exception  in  the  precipe  such  matter  might  be  held 
to  be  included  within  the  scope  of  the  general  language  of 
the  precipe,  as  incidental  to  the  matter  thereby  called  for. 
We  decide  nothing  respecting  the  bill  of  exceptions  contain- 
ing the  evidence.  The  final  judgment  not  being  in  the 
record,  the  appeal  must  be  dismissed.  Crray  v.  Singer 
(1894),  137  Ind.  257;  36  N.  E.  209,  1109;  Stephenson  v. 
Gillespie  (1899),  23  Ind.  App.  187,  55  N.  E.  106;  Elliott, 
App.  Proc.  §96. 

Appeal  dismissed. 

Note. — ^Reported  in  105  N.  E.  172.    As  to  scope  and  effect  of  writs 
of  error,  see  91  Am.  Dec.  193L 


Pulse  et  al.  v.  Spencer. 

[Na  8,204.    Filed  May  20, 1014.    Rehearing  denied  Dec^nber  10, 
1014.    Transfer  denied  January  20,  1915.] 

1.  Appe^ll. — Review, — Evidence. — Sufficiency, — ^In  a  servant^s  ac- 
tion for  injuries  received  wliile  operating  a  ripsaw,  where  there 
was  evidence  to  warrant  a  finding  either  way  upon  the  qnestl(w 
of  falling  to  properly  guard  the  saw,  and  upon  the  question  of 
contributory  negligence,  the  court  properly  refused  to  direct  a 
verdict  for  defendants  and  the  verdict  for  plaintiff  can  not  be 
disturbed  on  the  ground  of  insufficient  evidence,    p.  669. 

2.  Masteb  and  Sebvantw — Dangerous  Machinery, — Duty  to  Ouard. 
-^Factory  Acf.— Under  {8029  Bums  1014,  Acts  1899  p.  231,  <9, 
relating  to  the  guarding  of  saws  and  other  dangerous  machlneiy 
and  appliances,  it  is  the  absolute  duty  of  the  master  to  properly 
guard  such  saws  or  machinery,  if  the  same  may  be  guarded  with- 
out materially  affecting  their  usefulness,  and  to  use  reasonable 
care  to  keep  sudi  guards  effective  and  in  their  place.    p.570L 
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3.  Masteb  and  Servant. — Dangerous  Machinery, — Failure  to 
Guard, — LiahUitv  of  Master. — Where  a  master  has  discharged  the 
absolute  duty  imposed  on  him  by  §8029  Burns  1914,  Acts  1899  p. 
231f  §9,  to  properly  guard  dangerous  machinery,  the  subsequent 
defective  condition  or  removal  of  such  guard  will  not  render  him 
liable  unless  it  Is  shown  that  with  knowledge  of  such  facts, 
either  actual  or  constructive,  he  permitted  the  machine  to  be 
operated  without  proper  guards,    p.  571. 

4.  Master  and  Servant. — Dangerous  Machinery. — Removal  of 
Cfuards. — lAahility  of  Master, — ^Where  the  removal  of  a  guard  is 
expressly  or  Impliedly  authorized  by  the  master  for  the  purpose 
of  repairs  or  changes  in  the  machine,  an  absolute  duty,  which  can 
not  be  delegated  so  as  to  relieve  the  master  from  liability,  de- 
volves upon  him  to  replace  the  guard  when  the  purpose  of  its 
removal  is  accomplished ;  and  where  the  discharge  of  such  duty 
is  entrusted  to  a  servant,  his  negligence  with  reference  thereto  is 
that  of  the  master,    p.  571. 

5.  Masteb  and  Servant. — Dangerous  Machinery, — Operating  With- 
out Chiard. — Negligence  Per  Be. — ^The  act  of  a  master  in  knowing- 
ly permitting  a  saw  to  be  operated  after  the  guard  had  been  re- 
moved, in  violation  of  the  duty  imposed  by  §8029  Bums  1914, 
Acts  1899  p.  231,  §9,  constitutes  negligence  per  se,    p.  571. 

6L  Master  and  Servant. — Dangerous  Machinery, — Operating  With- 
out Ouard. — Liahility  of  Master. — Contributory  Negligence. — ^The 
master  is  not  relieved  from  liability  for  failure  in  his  duty  to  see 
that  guards,  when  rightfully  removed,  are  replaced,  and  not  to 
permit  a  machine  to  be  operated  knowing  it  *to  be  unguarded 
after  such  guard  has  been  wrongfully  removed  by  reason  of  the 
act  of  the  servant  himself  in  wrongfully  removing  the  guard  or  in 
negligently  falling  to  replace  it  after  being  rightfully  removed; 
but  denial  of  recovery  in  such  case  must  be  solely  on  the  ground 
of  contributory  negligence,    p.  571. 

7.  Master  and  Servant. — Dangerous  Machinery. — Operating  Withr 
out  Ouard.'-Consent  of  Master. — Liahility. — ^Where  a  master  has 
provided  a  proper  guard,  and  the  servant  thereafter  removes  the 
guard  and  operates  the  machine  in  its  unguarded  condition  with 
the  knowledge  of  the  master,  there  Is  such  a  violation  of  the  stat- 
utory duty  owing  by  the  master  as  to  render  him  liable  for  any 
resulting  injury  to  the  servant,  regardless  of  the  question  of  the 
master's  consent,  either  actual  or  implied,    p.  572. 

8L  Master  and  Servant. — Dangerous  Machinery. — Removal  of 
Guards.  —  CofUrihutory  Negligence,  —  Instructions,  —  A  guard 
placed  up<m  a  dangerous  machine,  as  required  by  §8029  Burns 
1914,  Acts  1S99  p.  231,  §9,  may  be  rightfully  removed  for  the  pur- 
pose of  repairing  the  machine,  or  when  the  use  of  such  guard 
materially  interferes  with  its  usefulness;    hence  an  instruction 
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requested  by  defendant  to  the  effect  that  the  removal  of  the 
guard  was  negligence  per  ae,  and  that  If  plaintiff  removed  it  his 
act  constituted  contributory  negligence,  was  properly  refused, 
especially  in  view  of  evidence  showing  that  the  guard  was  not 
a  proper  one  and  that  the  use  of  the  machine  with  the  guard 
attached  was  impracticable,    p.  573. 

9.  Master  and  Sebvant. — Dangerous  Machinery. — Operation  With- 
out Ouard. — Contributory  Negligence. — Instructions. — ^A  servant 
does  not  assume  the  risk  in  operating  a  dangerous  machine  with- 
out a  guard,  as  required  by  the  statute,  and  the  question  of 
whether  plaintiff  was  guilty  of  contributory  negligence  in  thus 
encountering  a  known  danger,  when  a  safer  one  was  known  to 
him,  was  for  the  jury,  where  the  evidence  was  such  that  the 
court  could  not  say  as  a  matter  of  law  that  the  danger  was  so 
apparent  and  imminent  as  to  render  his  act  one  of  contributory 
negligence,    p.  574. 

10.  Appeal. — Review. — Harmless  Error. — Admission  of  Evidenca, 
— Error,  if  any,  in  permitting  plaintiff  to  testify  that  if  a  guard 
such  as  he  described  had  been  'in  proper  place  on  the  saw  he  was 
operating,  he  would  not  have  been  injured,  and  that  it  would  not 
have  been  necessary  to  reach  over  as  he  did,  was  harmless,  where 
it  was  not  seriously  controverted  that  the  proximate  cause  of  the 
Injury  was  the  absence  of  a  guard,  and  there  was  other  evidence 
to  show  that  a  proper  g^iard  rightly  adjusted  would  have  pro- 
tected the  saw  so  that  no  one  could  have  injured  his  hand  unless 
he  pushed  it  under  the  guard,    p.  675. 

Prom  Bartholomew  Circuit  Court ;  Hugh  Wickens,  Judge. 

Action  by  Ruben  Spencer  against  William  C.  Pulse  and 
others.  Prom  a  judgment  for  plaintifiF,  the  defendants  ap- 
peal.   Affirmed, 

Charles  8,  Baker  and  Frank  N,  Richman,  for  appellants. 
Sulzer  &  Bear  and  W.  J.  J5cc4,  for  appellee. 

Lairy,  C.  J. — ^Appellee  recovered  a  judgment  against  ap- 
pellants for  personal  injuries  received  by  him  in  operating 
a  ripsaw.  Appellee  was  employed  by  appellants  to  operate 
the  saw  in  question  and  at  the  time  of  receiving  his  injury 
was  engaged  in  finishing  up  the  work  of  getting  out  a  bill 
of  lumber,  the  principal  part  of  which  work  had  been  done 
at  another  saw.  The  negligence  charged  against  appellants 
IS  a  failure  to  properly  guard  the  saw. 
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The  evidence  shows  that  this  saw  was  operated  exclusively 
by  appellee  and  that  the  principal  purpose  to  which  it  was 
put  was  that  of  cambering  joists.  When  it  was  used  for 
that  purpose,  the  saw  could  not  be  guarded  at  the  rear  by 
a  spreader,  but  it  was  frequently  used  for  other  purposes 
which  i>er]iutted  the  use  of  a  spreader,  and  at  the  time  he 
was  injured  appellee  was  using  the  saw  for  a  purpose  which 
admitted  the  use  of  a  spreader.  A  spreader  properly  formed 
and  adjusted  in  the  rear  of  the  saw  would  have  served  the 
purpose  of  keeping  the  saw  from  binding  and  would  also 
have  afforded  a  sufficient  guard  for  the  back  part  of  the  saw, 
but  no  such  spreader  was  attached  and  no  other  guard  for 
the  back  part  of  the  saw  was  in  place  at  the  time  of  the 
injury  to  appellee.  The  injury  of  which  appellee  complains 
resulted  from  his  hand  coming  in  contact  with  the  back  part 
of  the  saw  while  he  was  reaching  over  for  the  purpose  of 
moving  a  board  on  the  table  back  of  the  saw. 

The  only  error  assigned  is  the  action  of  the  trial  court 
in  overruling  appellants'  motion  for  a  new  trial.  The  rea- 
sons assigned  for  a  new  trial  which  are  presented  on  appeal 
are  as  follows:  (1)  The  verdict  is  not  sustained  by  sufficient 
evidence,  (2)  the  court  erred  in  giving  certain  instructions 
and  in  refusing  to  give  certain  instructions  tendered  by 
appellants,  (3)  the  court  erred  in  the  admission  of  certain 
evidence. 

There  is  evidence  in  the  record  from  which  the  jury  may 

have  found  that  appellants  did  not  furnish  a  proper  and 

adequate  guard  for  the  saw  in  question  and  that  no 

1.  such  guard  was  provided  for  use  at  the  time  of  the 
injury  to  appellee,  and  that  the  only  guard  which 
was  available  was  a  spike  or  spreader  which  appellee  had 
procured  the  blacksmith  to  make  and  that  this  would  not 
stay  in  allignment,  would  come  loose  and  could  not  be  suc- 
cessfully used.  There  was  testimony  showing  that  this 
spreader  was  the  only  guard  for  the  back  of  the  saw  which 
had  ever  been  provided  or  used,  and  that  it  was  discarded 
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because  it  was  unsuitable  for  use.  On  the  other  hand  there 
was  evidence  from  which  the  jury  would  have  been  justified 
in  finding  that  appellants  did  furnish  a  suitable  spreader 
which  when  properly  attached  constituted  an  efficient  guard 
for  the  back  of  the  saw,  and  that  appellee  prior  to  his  in- 
jury removed  this  guard  although  he  had  been  frequently 
warned  by  the  foreman  that  it  was  dangerous  to  operate  the 
saw  without  it.  Under  such  a  state  of  the  evidence,  the 
question  as  to  whether  appellants  had  violated  the  factory 
act  by  failing  to  properly  guard  the  saw,  was  rightly  sub- 
mitted to  the  jury.  There  was  also  evidence  which  would 
justify  a  finding  either  way  upon  the  question  of  contribu- 
tory negligence.  The  court,  therefore,  did  not  err  in  refus- 
ing to  direct  a  verdict  for  appellants  and  the  evidence  is 
sufficient  to  sustain  a  verdict  in  favor  of  appellee. 

The  instructions  present  a  more  difficult  question.    The 
action  was  based  upon  §8029  Bums  1914,  Acts  1899  p.  231, 

§9,  which  provides  for  the  guarding  of  machinery 
2.    in  manufacturing  establishments.    The  part  of  this 

statute  which  is  material  in  this  case  reads  as  fol- 
lows: *'A11  •  •  •  saws,  •  •  •  therein  shall  be 
properly  guarded,  and  no  person  shall  remove  or  make  in- 
effective any  safeguard  around  or  attached  to  any  •  •  • 
saw,  •  •  •  while  the  same  is  in  use,  unless  for  the  pur- 
pose of  immediately  making  repairs  thereto,  and  all  such 
safeguards  shall  be  promptly  replaced.''  Where  the  ma- 
chinery is  of  such  a  character  that  it  can  be  guarded  without 
materially  affecting  its  usefulness,  this  statute  imposes  an 
absolute  duty  on  the  master  to  properly  guard  it^  and  the 
law  requires  that  he  should  afterward  exercise  reasonable 
care  to  keep  such  guards  effective  and  in  place.  If  he  fails 
to  properly  guard  such  a  machine,  and  as  a  result,  an  injuiy 
occurs,  the  master  can  not  excuse  himself  on  the  ground 
that  he  used  reasonable  diligence  in  his  efforts  to  provide  a 
proper  guard.  It  is  his  duty  not  to  permit  the  machine  to 
be  operated  until  it  has  been  properly  guarded.    If,  however. 
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the  master  has«discharged  this  absolute  duty  by  prop- 

3.  erly  guarding  such  machine  and  if  afterward  without 
his  fault  the  guard  becomes  defective  or  is  removed, 

the  defective  condition  of  such  guard  or  its  absence  will  not 
render  him  liable  unless  it  is  shown  that  he  had  knowledge 
of  such  facts,  either  actual  or  constructive,  and  after  such 
knowledge  permitted  the  machine  to  be  operated  without 
proper  guards.    It  has  been  held,  however,  that  where 

4.  the  master  expressly  or  impliedly  authorizes  the  re- 
moval of  a  guard  for  the  purpose  of  making  repairs  or 

changes  in  the  machine,  or  in  order  that  the  machine  may 
be  used  for  a  purpose  which  renders  the  guard  impracti- 
cable, it  becomes  his  absolute  duty  to  replace  the  guard; 
that  such  duty  can  not  be  so  delegated  as  to  relieve  the 
master;  and  that,  if  the  master  authorizes  one  of  his  serv- 
ants to  remove  and  replace  a  guard  under  such  conditions, 
the  servant  so  entrusted  represents  the  master  in  that  re- 
spect, and  that  his  negligence  in  failing  to  replace  the  guard 
is  the  negligence  of  the  master  and  not  that  of  a  fellow 
servant  with  an  injured  coemploye.  Davidson  v.  Flour 
City,  etc.,  Works  (1909),  107  Minn.  17,  119  N.  W.  483,  28 
L.  R.  A.  (N.  S.)  332,  131  Am.  St.  433.    If  appellants, 

5.  after  the  guard  had  been  removed,  knowingly  per- 
mitted the  saw  to  be  operated  without  a  guard,  we 

think  there  can  be  no  question  that  they  were  guilty  of  a 
violation  of  the  statute,  and  that  such  violation  of  a  stat- 
utory duty  constitutes  negligence  per  se. 

Appellants  contend,  however,  that  the  statutory  duty  im- 
posed upon  the  master  to  see  that  guards  which  have  been 
rightfully  removed,  are  replaced,  and  the  duty  not 

6.  to  permit  a  machine  to  be  operated  knowing  it  to 
be  unguarded  after  such  guard  has  been  wrongfully 

removed,  should  not  be  enforced  against  the  master  in  favor 
of  the  servant  who  wrongfully  removes  a  guard  or  who 
negligently  fails  to  replace  a  guard  after  it  is  rightfully 
removed.    We  find  no  authority  to  sustain  the  position  for 
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which  appellants  contend.  The  duty  to  guard  dangerous 
machinery  yrB&  placed  upon  the  master  for  the  evident  pur- 
pose of  protecting,  primarily,  the  persons  employed  in  and 
about  the  factory.  There  can  be  no  reason  for  placing  a 
limitation  on  the  duties  of  the  master  not  indicated  by  the 
terms  of  the  statute,  or  for  refusing  to  enforce  such  duties 
In  fayor  of  the  servant  who  has  wrongfully  removed  a 
guard  or  who  has  failed  to  replace  a  guard  after  it  was 
rightfully  removed.  If  such  an  offending  servant  is  denied 
a  recovery  it  must  be  upon  the  ground  that  his  conduct 
constitutes  contributory  negligence  and  not  upon  the  grouiid 
that  the  master  did  not  owe  to  him  the  duties  imposed  by 
the  statute. 

In  view  of  the  law  as  stated  in  this  opinion,  the  instruc- 
tions of  the  court  in  so  far  as  they  bear  upon  the  duties 
imposed  upon  appellants  by  the  statute  are  not  objec- 
7.  tionable.  Instruction  No.  14  of  which  appellants  com- 
plain is  not  open  to  the  objections  urged  against  it. 
If  appellants  provided  a  suitable  guard  for  the  saw  which 
had  been  used  by  appellee  and  if  such  guard  had  been  re- 
moved by  appellee  before  he  received  the  injury  of  which 
he  complains^  and  appellee  was  operating  the  saw  without 
the  use  of  a  guard  with  the  knowledge  of  appellants  this 
would  constitute  a  violation  of  the  statute,  whether  or  not 
appellants  actually  consented  to  the  use  of  the  saw  without 
the  guard  and  regardless  of  whether  the  use  of  the  saw  in 
such  unguarded  condition  had  continued  for  such  a  length 
of  time  that  consent  could  be  implied.  If  a  guard  required 
by  the  statute  is  wrongfully  removed,  it  becomes  the  duty 
of  the  master  on  learning  of  such  fact  to  replace  it  and 
if  he  fails  to  do  so  after  actual  or  constructive  notice  of 
its  removal  and  permits  the  machine  to  be  operated  without 
such  guard  he  is  guilty  of  a  violation  of  duty  under  the 
statute.  As  we  have  before  stated,  if  the  servant  who  is 
responsible  for  the  removal  of  the  guard  is  denied  a  re- 
covery, it  must  be  upon  the  ground  of  contributory  n^li- 
gence. 
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Appellants  tendered  and  requested  the  court  to  give  a 
number  of  instructions  bearing  upon  the  question  of  con- 
tributory negligence.  By  instruction  No.  14,  so  ten- 
8,  dered  and  refused,  the  court  was  requested  to  charge 
that  the  removal  of  a  guard  required  by  statute  is 
negligence  per  $e,  and  that  if  the  jury  found  that  plaintiff 
himself  removed  the  guard  and  that  its  absence  was  the 
proximate  cause  of  the  injury  he  was  guilty  of  contributory 
negligence,  unless  the  defendants  knew  of  the  removal  of 
the  guard  and  consented  to  the  use  of  the  saw  without  it. 
This  instruction  was  properly  refused.  Under  some  circum- 
stances a  guard  required  by  statute  may  be  removed  with- 
out constituting  a  violation  of  the  statute.  The  act  itself 
provides  that  such  a  guard  may  be  removed  for  the  purpose 
of  making  repairs,  and  the  courts  have  held  that  machinery 
is  not  required  to  be  guarded  when  the  use  of  guards  would 
materially  interfere  with  its  usefulness.  The  evidence  in 
this  case  shows  that  the  principal  purpose  for  which  the 
saw  in  question  was  used  was  that  of  cambering  joists,  and 
that,  when  used  for  such  purpose,  the  use  of  a  spreader  or 
guard  was  impracticable.  In  view  of  this  evidence  the 
spreader  might  be  properly  removed  when  the  saw  was  used 
for  cambering  joists,  and  such  a  removal  would  not  con- 
stitute a  violation  of  the  statute,  and  would  not  be  negli- 
gence per  se.  The  instruction  is  open  to  another  objection. 
There  was  evidence  to  the  effect  that  the  spreader  which 
had  been  used  in  connection  with  this  saw  was  not  suitable 
or  proper  for  the  purpose  and  that  the  saw  could  not  be 
successfully  operated  while  it  was  attached.  It  was  the 
duty  of  the  master  to  furnish  proper  guards  and,  if  he 
furnished  a  guard  which  interfered  materially  with  the 
successful  operation  of  the  saw  when  a  proper  guard  could 
have  been  furnished,  and  if  appellee  removed  it  for  that 
reason,  the  court  could  not  say  as  a  matter  of  law  that  such 
a  removal  would  constitute  contributory  negligence.  If  this 
instruction  had  been  given  the  jury  would  have  understood 
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that,  if  the  appellee,  under  any  circumstances,  removed  the 
guard,  such  act  on  his  part  would  amount  to  contributory 
negligence  and  would  prevent  a  recovery. 

In  actions  by  a  servant  against  his  master  for  personal 

injuries,  it  has  been  generally  stated  as  the  law,  that  when 

there  are  two  ways  of  performing  a  duty,  one  of 

9.  which  is  known  to  the  servant  to  be  safe,  and  the 
other  of  which  he  knows  to  be  dangerous,  the  servant 
will  be  denied  a  recovery  in  case  he  voluntarily  chooses  the 
dangerous  way  instead  of  the  safe  way  of  doing  the  work. 
In  a  recent  case  this  court  held  that,  under  such  circum- 
stances, the  only  ground  upon  which  a  recovery  could  be 
absolutely  denied  as  a  matter  of  law  was  that  of  assumption 
of  risk  by  the  servant  in  voluntarily  encountering  a  known 
danger.  Jenney  Electric  Mfg.  Co.  v.  Flannery  (1913),  53 
Ind.  App.  397,  98  N.  E.  424.  As  the  servant  does  not  assume 
the  risk  of  a  danger  arising  from  the  failure  of  the  master 
to  obey  a  statute,  the  rule  stated  can  not  be  applied  to  a 
case  where  the  dangerous  condition  knowingly  encountered 
results  from  the  failure  of  the  master  to  guard  machinery. 
In  such  cases,  the  question  as  to  whether  the  servant  was 
guilty  of  contributory  negligence,  in  encountering  a  known 
danger  instead  of  choosing  the  safer  way  which  was  known 
to  him,  should  be  left  to  the  jury,  unless  the  danger  encount- 
ered was  so  open  and  so  glaring  and  so  imminent  that  the 
court  could  say  as  a  matter  of  law  that  no  one  of  ordinary 
prudence  would  have  encountered  it.  Jenney  Electric  Mfg. 
Co.  V.  Flannery,  supra.  By  instructions  Nos.  12, 13,  and  15 
the  court  was  requested  to  apply  this  principle  to  the  facts 
of  this  case  and  to  direct  the  jury  that  appellee  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  if  he  know- 
ingly chose  a  dangerous  way  of  doing  the  work  as  stated  in 
the  instructions  rather  than  the  safe  way  as  stated  therein. 
For  the  reasons  stated  these  instructions  were  not  proper 
in  this  case  and  they  were  properly  refused. 

Appellants  also  assigned  as  a  cause  for  a  new  trial,  the 
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action  of  the  court  in  permitting  appellee  as  a  witness  to 
testify  that,  if  a  guard  such  as.he  described  had  been 

10.  in  proper  place,  he  would  not  have  been  injured, 
that  it  would  not  have  been  necessary  to  reach  over 
as  he  did,  and  in  refusing  to  strike  out  the  latter  part  of  the 
answer.  The  question  was  not  in  good  form  and  the  latter 
part  of  the  answer  was  not  responsive  but  was  rather  ex- 
planatory. There  was  other  evidence,  however,  to  the  effect 
that  a  proper  guard  rightly  adjusted  to  the  back  part  of 
the  saw  would  have  so  protected  it  that  no  one  could  have 
injured  his  hand  on  that  part  of  the  saw  unless  he  pushed 
it  under  the  guard.  It  was  not  seriously  'controverted  that 
the  proximate  cause  of  the  injury  was  the  absence  of  a 
guard,  but  the  principal  contention  of  appellants  was  that 
such  absence  was  not  due  to  any  negligence  on  their  part, 
and  that  it  was  due  to  the  negligence  and  misconduct  of 
appellee.  In  view  of  the  whole  case  as  disclosed  by  the 
record  we  do  not  think  that  the  admission  of  this  testimony 
could  have  affected  the  result.  The  statute  requires  this 
court  to  disregard  any  error  in  the  proceedings  which  does 
not  affect  the  adverse  party.  §407  Burns  1914,  §398  R.  S. 
1881. 

The  judgment  of  the  trial  court  is  affirmed. 

Note. — Reported  in  105  N.  E.  263.  As  to  how  far  the  servant 
may  rely  upon  the  master's  knowledge  concerning  risks,  see  24  Am. 
St  320.  As  to  liability  of  a  master  where  statutory  guards  on 
machinery  have  been  removed  and  not  replaced,  see  45  L.  R.  A.  (N. 
S.)  128.  As  to  assumption  of  risk  on  failure  of  employer  to  perform 
statutory  duty,  see  4  Ann.  Cas.  599;  13  Ann.  Cas.  36;  Ann.  Cas. 
J013  C  210. 
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EvANsviLLE  Furniture  Company  v.  Freeman. 

[No.  8^87.    FUed  May  20,  1914.    Rehearing  denied  December  10, 
1014.    Transfer  denied  January  20,  1915.] 

1.  Appeal. — Aaaignment  of  Errors, — Questions  Presented — Record. 
— No  question  was  presented  by  the  assignment  that  "the  Supe- 
rior CJourt  of  Vanderburgh  County  erred  in  overruling  the  demur- 
rer to  the  complaint,"  where  such  complaint  is  not  disclosed  by 
the  record,  and  in  the  absence  of  anything  to  show  that  the  com- 
plaint appearing  in  the  record  as  haying  been  filed  in  the  court 
to  which  the  venue  was  changed  was  in  fact  the  complaint  to 
which  a  demurrer  was  addressed  in  the  Superior  Court  of  Van- 
derburgh County,    pp.  581, 591, 592. 

2.  Pleading. — Determining  Theory. — ^The  theory  of  a  pleading 
must  be  determined  by  all  of  its  averments  and  by  its  general 
scope  and  tenor  rather  than  by  any  isolated  averment    p.  582. 

3.  Master  and  Servant. — Injuries  to  Servant. — Complaint, — The- 
orp. — ^A  complaint  by  a  servant  for  the  loss  of  a  finger  while 
operating  a  saw,  alleging  a  failure  to  properly  guard  the  saw  as 
required  by  statute,  in  thfft  the  guard  was  old  and  defective  so 
that  it  would  move  out  of  its  proper  position  and  leave  the  saw 
exposed,  that  plaintifTs  foot  slipped  and  in  attempting  to  avoid 
falling  he  threw  out  his  hand,  which,  by  reason  of  the  defective 
guard,  struck  the  saw  and  was  injured,  and  that  if  the  saw  had 
been  properly  guarded  the  injury  would  not  have  occurred,  eta, 
charges  negligence  in  the  violation  of  a  statutory  duty,  and  is 
not  upon  the  theory  of  the  violaticm  of  a  common-law  duty  to 
make  needed  repairs  according  to  promise,    p.  582. 

4.  Appeal. — Review. — Theory, — In  reviewing  a  cause  on  appeal  the 
court  will  adopt  that  theory  which  was  adopted  by  the  trial  court 
and  by  the  parties  themselves  as  disclosed  by  the  record,    p.  582. 

5.  Master  and  Servant. — Dangerous  Machinery. — Guards. — Dutp 
of  Master. — Negligence. — ^A  distinction  exists  between  the  mas- 
ter's failure  in  the  first  instance  to  properly  guard  a  machine, 
and  his  failure  to  keep  the  guard  in  a  proper  state  of  repair  aod 
efficiency,  but  the  negligence  in  either  case  is  the  violation  of  the 
statutory  duty  which  requires  the  particular  machine  to  be  prop- 
erly guarded,  though  in  establishing  negligence  in  the  latter  in- 
stance the  plaintiff  must  prove  that  defendant  had  knowledge  of 
the  defective  or  inefficient  condition  of  the  guard,    pp.  683»  585. 

6.  Master  and  Servant.  —  Dangerous  Machinery. — Defective 
Guards, — Time  for  Repair. — ^Knowingly  permitting  the  (^ration 
of  a  machine  with  a  defective  guard  Is  as  much  a  violation  of  the 
master's  statutory  duty  as  is  a  failure  to  furnish  a  guard  in  the 
first  instance  and  it  is  not  essential  to  the  liability  of  the  master 
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to  show  that  after  he  had  knowledge  of  the  condition  he  had  time 
to  make  repairs,  since  on  learning  of  the  defect  he  must  cease  to 
operate  the  machine  until  repair  is  made  or  a  proper  guard  sup- 
plied,   pp.  583, 585. 
7.    Master  and  Skbvaivt. — Injuries  to  Servant, — Instructions. — In 
a  servant's  action  for  injuries  from  the  operation  of  a  defectively 
guarded  ripsaw,  an  instruction  embodying  the  material  averments 
of  the  pleadings,  including  the  charge  in  the  complaint  that  de- 
fendant knew  of  the  defective  condition  of  the  guard,  and  stating 
in  effect  that  plaintiff  was  not  required  to  allege  or  prove  his 
freedom  from  contributory  negligence,  but  that  the  burden  of 
proving  contributory  negligence  was  on  defendant,  and  that  plain- 
tiff must  sustain  the  material  allegations  of  the  complaint  by  a 
preponderance  of  the  evidence,  in  which  event  the  finding  should 
be  for  him  unless  it  was  further  found  that  he  was  guilty  of  con- 
tributory negligence,  was  not  objectionable  as  leading  the  jury  to 
believe  that  the  evidence  on  the  subject  of  contributory  negli- 
gence must  come  from  defendant,  and  that  it  omitted  the  ques- 
tion of  defendant's  knowledge  of  the  defect,  and  especially  in 
view  of  other  instructions  given,    p.  584. 

8.  Appeal. — Review. — Invited  Error. — Appellant  can  not  complain 
of  alleged  error  in  instructions,  where  it  appears  from  instruc- 
tions tendered  by  it  that  the  error,  if  any,  was  invited,    p.  585. 

9.  Appeal. — Review. — Instructions. — Misleading  Jury. — In  a  serv- 
ant's action  for  injuries  sustained  in  the  operation  of  a  defective- 
ly guarded  saw,  instructions,  though  not  evidencing  the  best 
care  in  their  preparation,  which,  when  considered  as  a  whole, 
were  limited  to  the  question  of  the  assumption  of  risk  and  sim- 
ply informed  the  jury  on  that  subject  that  knowledge  by  plaintiff 
of  the  defective  condition  of  the  guard  would  not  preclude  recov- 
ery, were  not  misleading  when  considered  with  the  instructions 
given  on  the  subject  of  contributory  negligence,    p.  585. 

10.  Master  and  Sebvant. — Injuries  to  Servant. — Dangerous  Ma- 
chinery.— Defective  Guards. — Knowledge  of  Servant. — Instruc- 
tions.— ^In  a  servant's  action  for  injuries  from  a  defectively 
gnarded  ripsaw,  an  instruction  that  if  the  Jury  found  that  the 
absence  of  a  proper  guard  was  the  proximate  cause  of  plaintiff's 
Injury,  the  further  finding  that  he  knew  its  condition  and  con- 
tinued in  the  service  would  not  defeat  his  recovery,  if  he  was 
ottierwise  entitled  to  recover,  was  a  proper  statement  of  the  law 
applicable  to  the  case.    p.  586. 

11.  Ajteal. — Review. — Instructions. — Assuming  Facts. — ^In  a  serv- 
ant's action  for  injuries  from  a  defectively  guarded  saw,  an  in- 
struction that  if  the  jury  found  that  the  failure  to  guard  the  saw 
with  a  proper  guard  was  the  proximate  cause  of  the  injury,  etc.. 
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while  aBsnming  that  there  was  a  failure  to  guard,  was  not  erro- 
neous, since  the  requirement  to  find  that  the  injury  was  the  prox- 
imate result  of  a  failure  to  guard  necessarily  required  a  finding 
that  there  was  a  failure  to  guard,    p.  587. 

12.  Masteb  and  Servant. — Danfferoua  Machinery. — Duty  to  Quard. 
— Contributory  Negligence. — ^The  statutory  duty  resting  on  a  mas- 
ter to  guard  dangerous  machinery  can  not  he  delegated  to  a  sen^- 
ant  80  as  to  relieve  him  of  liability,  though,  in  such  case  the 
servant's  failure  to  discharge  such  duty  may  render  the  latter 
guilty  of  contributory  negligence,    p.  5871 

13.  Masteb  and  Servant. — Injuries  to  Servant. — Unguarded  Ma- 
chinery.— Instructions. — ^In  an  action  by  a  servant  for  injuries 
caused  by  throwing  his  hand  against  a  defectively  guarded  saw 
while  trying  to  avoid  a  fall  from  the  slipping  of  his  foot,  an  in- 
struction that  defendant  could  not  escape  liability  merely  by 
showing  that  plaintiff's  foot  slipped  and  that  but  for  that  he 
would  not  have  been  hurt,  was  correct    p.  588. 

14.  Appeal. — Review. — Refusal  of  Instructions. — ^Requested  in- 
structions which  were  covered  by  other  Instructions,  or  whlcli 
were  either  Inapplicable  or  Incorrect,  were  properly  refused. 
p.58& 

16.  JlASTEB  AND  Sebvant. — Injuries  to  Servant, — Evidencej-^Eam- 
ing  Capacity. — In  an  action  for  Injuries  sustained  In  operating  a 
defectively  guarded  ripsaw,  where  it  appeared  that  plalntiflTs 
trade  was  that  of  paper  hanging  and  that  his  employment  In  de- 
fendant's factory  was  only  temporary,  the  admission  of  the  testi- 
mony of  plaintiff  and  his  father  as  to  plaintiffs  earning  capacity 
as  a  paper  hanger  before  and  after  the  injury  was  proper,    p.  58S. 

16.  Masteb  and  Servant. — Injuries  to  Servant. — Unguarded  Ma- 
chinery.— Evidence. — ^In  a  servant's  action  for  injuries  from  a  de- 
fectively guarded  saw,  the  court  properly  sustained  the  objection 
to  a  question  put  to  plaintiff  as  to  whose  duty  it  was  to  adjust 
the  guard,  since  it  called  for  a  conclusion  of  the  witness,    p^  590. 

17.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence. — 
Error,  If  any,  in  the  exclusion  of  evidence  will  not  work  a  re- 
versal where  the  substantial  rights  of  the  parties  were  not  af- 
fected thereby,    p.  590. 

18.  Masteb  and  Servant. — Injuries  to  Servant. — Excessive  Dam- 
ages.— ^An  award  of  |2,000  to  plaintiff  for  the  loss  of  the  first  and 
a  small  part  of  the  second  joint  of  the  index  finger  of  the  left 
hand  was  not  excessive,  where  aside  from  pain  and  suffering  and 
other  elements  of  damage,  there  was  evidence  indicating  that 
plaintiff's  pecuniary  loss .  from  impairment  of  his  ability  to  earn 
wages  exceeded  the  sum  allowed,    p.  590. 

19.  Appeal. — Review. — Record. — ^The  court  on  appeal  mast  treat 
the  record  before  it  as  spealdng  the  truth,    p.  591. 
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20.  Appeal. — Record. — Duty  to  Present  Erroneous  Rulings. — To 
make  alleged  error  available,  appellant  must  bring  a  record  which 
properly  presents  the  matter  complained  of.    p.  592. 

21.  Appeal. — Review. — Waiver  of  Error. — Objections  to  instruc- 
tions not  urged  or  presented  In  appellant's  original  briefs  are 
waived  and  can  not  be  considered  In  support  of  the  alleged  error 
on  petition  for  rehearing,    p.  592. 

From  Warrick  Circuit  Court;  Ralph  E.  Roberts,  Judge. 

Action  by  Karl  Freeman,  by  his  next  friend  Robert  Free- 
man, against  the  EvansviUe  Furniture  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

Elmer  E.  Stevenson  and  Iglehart,  Taylor  &  Heilman,  for 
appellant. 
John  R.  Brill  and  Frank  H.  Hatfield,  for  appellee. 

HoTTEL,  J. — ^This  is  an  appeal  from  a  judgment  in  appel- 
lee's favor  in  a  suit  for  personal  injuries  received  by  him 
while  in  the  employ  of  appellant  and  operating  a  ripsaw  al- 
leged to  have  been  improperly  guarded  at  the  time  of  his 
injury. 

The  action  was  originally  brought  in  the  Superior  Court 
of  Vanderburgh  County  and  afterwards  venued  to  the  War- 
rick Circuit  Court.  The  complaint  filed  in  the  latter  court 
shows  among  other  things  that  appellee  was  nineteen  years 
of  age  when  injured;  that  the  appellant  is  a  corporation 
engaged  in  the  manufacture  of  furniture;  that  in  its  busi- 
ness it  operated  a  ripsaw  which,  when  in  operation,  ran  at 
a  high  and  dangerous  rate  of  speed  and  was  dangerous  to 
the  hands  and  limbs  of  the  person  operating  it ;  that  appellee 
under  his  employment  with  appellant  ran  and  operated  such 
ripsaw  from  February  18,  1910,  until  March  2,  1910,  when 
he  was  injured.  The  negligence  charged  is,  in  substance, 
as  follows:  The  appellant  at  the  time  of  appellee's  injury, 
neglected  and  failed  to  properly  guard  the  ripsaw  as  re- 
quired by  the  statutes  of  Indiana,  in  this,  to  wit,  the  front 
psurt  of  the  guard  used  by  appellant  on  said  saw  was  old, 
-worn  and  broken  and  the  setscrew  thereon  used  for  adjust- 
ing the  guard  to  or  near  the  teeth  of  said  ripsaw  was  broken 
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and  would  not  work  or  hold.  Such  ripsaw  could  have  been 
properly  guarded  without  in  any  manner  interfering  with 
its  efficiency  for  the  purpose  for  which  it  was  used  and  in- 
tended. The  heel  or  back  part  of  this  guard  was  old  and 
broken  and  by  reason  thereof  the  guard  was  easily  thrown 
out  of  position  and  out  of  line  with  the  teeth  of  the  saw. 
At  the  time  of  appellee  *s  injury  such  guard,  by  reason  of 
these  defects,  moved  up  and  down  and  back  and  forth  while 
the  saw  was  in  operation  and  left  it  unguarded  and  dan- 
gerous to  the  bands  of  the  operator  running  it.  The  front 
or  movable  part  of  the  guard,  by  reason  of  said  defects 
moved  up  and  back  a  distance  of  four  inches  from  the  teeth 
of  such  ripsaw.  The  appellant  had  notice  and  knowledge  of 
said  defects  and  especially  of  the  improper  and  broken  guard 
above  described,  but  wholly  failed  to  remedy  the  same  though 
it  promised  appellee  to  do  so. 

The  allegations  as  to  the  manner  in  which  appellee  re- 
ceived his  injury  are  substantially  as  follows:  Appellee's 
foot  slipped  on  the  floor  where  he  was  standing,  causing 
him  to  lose  his  balance.  The  front  part  of  said  guard  was 
then  back  and  out  of  position  leaving  the  teeth  of  the  saw 
exposed  and  unguarded  as  aforesaid,  and  appellee,  in  an 
attempt  to  catch  and  save  himself  from  falling  while  so  un- 
balanced, threw  out  his  left  hand  and  it  struck  the  exposed 
teeth  of  such  unguarded  ripsaw,  and  such  saw  so  cut  and 
lacerated  the  forefinger  of  his  left  hand  that  it  had  to  be 
amputated.  If  said  ripsaw  had  been  properly  guarded  ap- 
pellee's hand  would  have  hit  the  guard  instead  of  the  teeth 
of  such  saw.  Appellee's  injuries  were  received  by  reason 
of  the  negligent  acts  of  appellant  as  above  set  out  and  not 
otherwise. 

A  demurrer  to  the  complaint,  for  want  of  facts,  was  over- 
ruled. A  trial  by  jury  resulted  in  a  verdict  for  appellee 
for  $2,000.  Appellant's  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  the  verdict.  The  errors 
assigned  and  relied  on  for  reversal  are:     (1)  "Tlie  Superior 
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Court  of  Vanderburgh  County  erred  in  overruling  the  de- 
murrer to  the  complaint."  (2)  **The  court  erred  in  over- 
ruling the  motion  for  a  new  trial.'* 

It  does  not  appear  from  the  record  that  the  complaint 
therein  set  out  was  ever  filed  in  the  Superior  Court  of  Van- 
derburgh County,    The  first  entry  of  the  proceedings 

1,  had  in  Vanderburgh  superior  court  as  shown  by  the 
transcript  thereof  filed  in  the  Warrick  Circuit  Court 
is  an  entry  ordering  the  appellant  '*to  file  its  answer  to 
the  complaint  on  or  before  Thursday,  April  21,  1910." 
Such  transcript  then  sets  out  an  order  showing  the  filing 
of  a  demurrer  to  the  complaint,  an  order  showing  the  over- 
ruling of  such  demurrer,  another  order  to  answer  the  com- 
plaint on  or  before  May  19, 1910,  and  an  order  showing  the 
filing  of  such  answer.  Such  transcript  contains  no  further 
reference  to  or  identification  of  any  complaint.  As  the 
record  comes  to  this  court  it  would  be  impossible  for  us  to 
say  that  the  complaint  to  which  a  demurrer  was  filed  in  the 
Vanderburgh  superior  court,  was  in  fact  the  complaint  filed 
in  the  Warrick  Circuit  Court,  which  is  the  one  contained  in 
the  record  in  this  court.  No  question  is  therefore  presented 
by  the  first  error  assigned. 

However,  in  the  discussion  of  several  of  the  rulings  pre- 
sented by  its  second  assignment  of  error  appellant  assumes 
that  the  complaint  proceeds  on  a  given  theory,  which  it  now 
seeks  to  have  this  court  adopt.  Whether  such  rulings  con- 
stitute error  depends  on  whether  this  court  adopts  such 
theory.  It  therefore  becomes  important  to  determine  on 
what  theory  the  complaint  proceeds.  Appellant  contends 
that  it  proceeds  on  the  theory  that  appellant  discharged  the 
statutory  duty  which  required  it  to  furnish  such  guard  in 
the  first  instance  but  afterwards  allowed  it  to  become  defect- 
ive and  promised  appellee  to  make  the  necessary  repairs, 
and  failed  to  do  so.  It  is  then  insisted  that  such  being  its 
theory  it  should  have  averred  that  appellee  relied  on  appel- 
lant's promise  to  make  such  repairs,  and  should  also  have 
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averred  that  after  appellant  acquired  knowledge  of  such 
defects  and  needed  repairs  a  sufficient  length  of  time  elapsed 
to  afford  it  opportunity  to  remedy  the  defects.  It  is  urged 
that  the  instructions  ignore  such  theory  and  that  in  enumer- 
ating the  elements  necessary  to  a  recovery  by  appellee  they 
omit  said  elements  which  it  claims  were  necessary  to  a 
recovery  under  such  theory. 

The  theory  of  a  pleading  must  be  determined  by  all  of 

its  averments  and  by  its  general  scope  and  tenor  rather 

than  by  any  isolated  averment.    Modlin  v.  State,  ex 

2.  rel.  (1911),  175  Ind.  511,  515,  94  N.  E.  826,  Ann. 
Gas.  1913  C  669;  Oolitic  Stone  Co.  v.  Ridge  (1908), 
169  Ind.  639,  83  N.  E.  246.    When  so  judged  there 

3.  can  be  no  doubt  that  the  negligence  intended  to  be 
charged,  and  in  fact  charged,  in  the  complaint  is  the 
violation  by  appellant  of  the  statutory  duty  which 

4.  required  it  to  properly  guard  the  saw  in  question, 
rather  than  a  violation  of  a  common-law  duty  to  make 

needed  repairs  according  to  its  promise.  The  complaint 
was  sufficient  on  this  theory,  and  even  if  it  could  be  said 
that  it  is  ambiguous  and  proceeds  upon  two  theories,  this 
court  will  adopt  that  theory  which  was  adopted  by  the  trial 
court  and  by  the  parties  in  the  trial  of  the  cause.  Ander- 
son, etc.,  Mack.  Works  v.  Myers  (1896),  15  Ind.  App.  385, 
44  N.  E.  193;  Chicago,  etc.,  B.  Co.  v.  Vester  (1911),  47  Ind. 
App.  141,  148,  93  N.  E.  1039;  Southern  R.  Co.  v.  Crone 
(1912),  51  Ind.  App.  300,  306,  307,  99  N.  E.  762.  That 
the  case  was  tried  on  the  theory  that  the  complaint  charged 
a  violation  of  the  statute  which  required  aupellant  to  prop- 
erly guard  the  saw  in  question  is  evidenced  by  the  entire 
record  including  the  instructions  tendered  by  appellant.  It 
is  argued,  however,  that  where,  as  in  this  case,  the  complaint 
proceeds  on  the  theory  that  a  proper  and  efficient  guard  has 
been  furnished  in  the  first  instance  and  the  negligence  relied 
on  consists  in  the  failure  to  keep  such  guard  in  repair  and 
in  a  proper  state  of  efficiency,  instructions  should  not  set 
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out  the  statute  in  question  and  indicate  to  the  jury  that  a 
finding  by  it  that  the  appellant  had  failed  to  comply  with 
the  provisions  of  such  statute,  requiring  it  to  properly  guard 
the  saw  in  question,  would  authorize  recovery;  that  the  in- 
structions should  distinguish  between  failure  to  properly 
guard  in  the  first  instance  and  a  failure  to  keep  a  proper 
guard  in  a  proper  state  of  repair  and  efficiency.  While 
there  is  a  distinction  between  the  failure  to  guard 

5.  in  the  first  instance  and  a  failure  to  keep  in  repair 
and  in  a  proper  state  of  efficiency  a  proper  guard 

that  had  been  once  furnished,  the  negligence  in  each  case 
consists  in  the  violation  of  the  statutory  duty  which  requires 
the  particular  machine  or  appliance  to  be  properly  guarded. 
Paul  Mfg.  Co.  v.  Racine  (1909),  43  Ind.  App.  695,  702,  88 
N.  E.  529.  It  is  true  that  it  is  incumbent  on  the  part  of 
a  person  who  is  injured  on  account  of  the  bad  repair  of 
such  guard  and  its  inefficiency  on  account  thereof  for  the 
purpose  for  which  it  was  intended,  to  prove  that  the  appel- 
lant had  knoM'ledge  of  its  bad  repair  and  inefficiency,  but 
,once  this  knowledge  is  shown,  any  further  use  or 

6.  operation  of  the  machine  or  appliance  so  improperly 
guarded  is  as  much  a  violation  of  the  statute  as  a 

failure  to  furnish  a  proper  guard  in  the  first  instance.  Proof 
of  time  for  repair  is  not  necessary  in  a  case  where  the  master 
permits  the  operation  of  the  appliance  after  he  has  knowl- 
edge that  its  guard  has  become  inefficient.  The  master  must 
not  operate  such  machine  in  the  first  instance  without  a 
proper  guard  and,  in  the  second  instance,  upon  information 
and  knowledge  that  the  proper  guard  once  furnished  has 
become  improper  and  inefficient,  he  must  cease  to  operate 
such  machine  or  appliance  until  the  efficiency  of  its  guard 
is  restored  or  a  new  and  proper  guard  supplied.  Any  other 
construction  of  the  statute  would  render  it  of  little  or  no 
avail  for  the  purpose  for  which  it  was  intended.  Such  con- 
struction is  in  complete  harmony  with  the  holding  of  this 
court  in  the  case  of  Paul  Mfg.  Co.  v.  Racine,  supra,  699.    As 
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was  said  in  that  case :  *'It  would  hardly  be  said  that  appel- 
lant was  complying  with  the  statutory  mandate  properly  to 
guard  the  saw,  if  it  knew  the  saw  had  inefficient  guards 
about  it.  We  are  not  dealing  with  master  and  servant  as 
their  rights  and  duties  existed  at  common  law,  but  as  fixed 
by  a  positive  statute.''  See,  also,  Monteith  v.  Kokomo,  etc., 
Co.  (1902),  159  Ind.  149, 151,  64  N.  E.  610,  58  L.  B.  A.  944. 
Appellant  objects  to  instruction  No.  1  given  at  request 
of  appellee  and  claims  that  it  is  erroneous  in  that,  (1)  it 

is  so  worded  as  to  lead  the  jury  to  believe  that  the 
7.    evidence  on  the  subject  of  contributory  negligence 

must  come  from  the  defendant;  (2)  it  undertook  to 
state  the  material  facts  and  to  direct  a  verdict  for  appellee 
if  such  facts  were  found,  but  omitted  the  question  of  knowl- 
edge of  the  defect  on  the  part  of  appellant,  either  actual 
or  constructive,  which  was  one  of  the  controverted  questions 
in  the  case.    The  instruction  is  open  to  neither  of  such 
objections.    It  embodied  the  material  averments  of  all  the 
pleadings  including  that  in  the  complaint  charging  appel- 
lant's  knowledge  of  the  defective  condition  of  the  guard 
and  its  consequent  inefficiency  and  told  the  jury  in  effect 
that  the  plaintiff  is  not  required  to  allege  or  prove  that  he 
was  not  guilty  of  contributory  negligence,   this  being  a 
defense  the  burden  of  proving  which  is  on  the  defendant; 
that  before  it  could  find  for  plaintiff  it  should  find  that  he 
had  sustained  all  the  material  allegations  of  his  complaint 
by  a  preponderance  of  the  evidence,  in  which  case  it  should 
find  for  plaintiff,  unless  it  found  from  the  evidence  that 
plaintiff  was  guilty  of  contributory  negligence.    The  in- 
struction is  distinguishable  from  the  cases  of,  City  of  In- 
dianapolis V.  Cauley  (1905),  164  Ind.  304,  73  N.  B.  961; 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  (1904),  163  Ind.  247, 
262,  263,  71  N.  E.  217,  660;  Pittsburgh,  etc.,  R.  Co.  v.  CoU 
K71S  (1904),  1C3  Ind.  569,  573,  574,  71  N.  E.  661;  Indianapo- 
lis St.  R.  Co.  V.  Taylor  (1902),  158  Ind.  274,  279,  280,  63 
N.  E.  456,  relied  on  by  appellant.    The  jury  was  fully  and 
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correctly  instructed  on  the  question  of  contributory  negli- 
gence in  other  instructions,  especially  instructions  Nos.  2,  4, 
10  and  12,  given  by  the  court  of  its  own  motion.  In  view 
of  these  instructions  the  jury  in  no  event  could  have  been 
misled  by  the  instruction  complained  of.  Cleveland,  etc., 
R.  Co.  v.  Miles  (1904),  162  Ind,  646,  656,  657,  70  N.  B.  985; 
Joseph  E.  Lay  Co.  v.  Mendenhall  (1913),  54  Ind.  App.  342, 
102  N.  E.  974.  A  similar  objection  is  made  to  instruction 
No.  3,  but  it  is  clearly  not  open  to  such  objection. 

Complaint  is  made  of  instructions  Nos.  2,  5,  6  and  8,  given 

at  request  o£  appellee  and  Nos.  2  and  9  given  by  the  court 

of  its  own  motion.    It  is  claimed  that  such  instruc- 

5.  tions  are  erroneous  in  that  they  referred  to  the  sub- 
ject of  guarding  machinery  generally,  and  not  to  the 
matter  of  repairing  a  defective  guard.    We  have  al- 

6.  ready  indicated  our  disposition  of  the  objections  to 
these   instructions  and  desire  only  to  repeat  that, 

after  knowledge  of  the  defects  and  ineflScieucy  of  the  guard 
furnished  on  the  part  of  the  employer,  his  duty  is  just  as 
much  controlled  by  the  provisions  of  the  statute  as  though 
he  had  failed  to  furnish  a  proper  guard  in  the  first  in- 
stance.   We  might  add  that  by  its  own  instructions, 

8.  especially  Nos.  1,  4  and  11,  the  appellant  invited  the 
error,  if  any,  of  which  it  now  complains  and  hence 

is  in  no  position  to  ask  a  reversal  of  the  judgment  on  account 
thereof.  Cleveland,  etc.,  R.  Co.  v.  Dixon  (1912),  51  Ind. 
App.  658,  663,  665,  96  N.  E.  815 ;  Domestic  Block  Coal  Co. 
V.  DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102  N.  E. 
99;  Indianapolis  Foundry  Co.  v.  Lackey  (1912),  51  Ind. 
App.  175,  97  N.  E.  349. 

Appellant  next  insists  that  (we  quote  from  its  brief)  "in 
the  fourth  and  seventh  instructions,  given  on  appellee's  re- 
quest, and  in  the  eighth  and  fifteenth  instructions 

9.  given  by  the  court  on  its  own  motion,  the  court  in- 
vaded   the    province    of    the    jury.     The    question 

whether  the  appellee,  by  continuing  in  the  work  with  the 
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broken  guard,  was  guilty  of  contributory  negligence  and 
whether  he  used  due  care  were  questions  of  fact  under  the 
issues  and  evidence  for  the  jury  to  determine."  Instruc- 
tions Nos.  4  and  8  told  the  jury  in  effect  that  appellee  did 
not  assume  the  risk  of  injury  *4f  any"  resulting  from  ap- 
pellant's violation  of  a  statutory  duty,  and  that  if  the  jury 
found  that  the  saw  at  which  appellee  worked  and  was 
injured  was  "such  a  one  as  could  be  properly  guarded  with- 
out interfering  with  its  use  or  efficiency  and  that  it  was 
not  properly  guarded ;  and  that  by  reason  thereof  the  plain- 
tiff was  injured"  he  would  not  be  precluded-  from  such 
recovery  by  reason  of  the  fact  that  he  knew  such  saw  was 
not  properly  guarded,  **  because  the  plaintiff,  under  the  law, 
did  not  assume  the  risk  of  injury  from  the  saw  not  being 
properly  guarded,  if  you  find  that  it  was  not  so  guarded, 
this  being  a  statutory  duty  required  of  the  defendant  by 
the  State  of  Indiana." 

While  these  instructions  may  not  evidence  the  highest 
care  in  the  selection  and  arrangement  of  the  words  to  express 
the  thought  intended  to  be  conveyed  by  them,  yet  when  con- 
sidered in  their  entirety  we  think  it  clear  that  they  were 
limited  to  the  subject  of  assumption  of  risk,  and  simply  told 
the  jury  that  on  this  question  the  appellee's  knowledge  of 
the  unguarded  condition  of  the  saw,  if  it  found  he  had  such 
knowledge,  would  not  preclude  him  from  recovering.  These 
instructions  when  considered  in  connection  with  the  instruc- 
tions on  the  subject  of  contributory  negligence  could  not 
have  misled  the  jury.  Blanchard-HamUion  Fum,  Co.  v. 
Colvin  (1904),  32  Ind.  App.  398,  405,  407,  69  N.  E.  1032. 
Said  instruction  No.  7,  told  the  jury  in  effect  that  if 

10.   it  found  that  the  absence  of  a  proper  guard  over  the 

saw  in  question  was  the  proximate  cause  of  appellee's 

injury  that  the  fact,  if  it  found  it  to  be  a  fact,  that  appellee 

knew  its  condition  and  continued  in  the  service  would  "not 

defeat  his  recovery  if  he  was  otherwise  entitled  to  recover". 
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We  think  such  instruction  a  proper  statement  of  the  law 
applicable  to  the  case. 

Said  instruction  No.  15,  reads:    "If  you  find  from  a  pre- 
ponderance of  the  evidence  in  the  case,  that  the  failure  to 
guard  the  saw  with  a  proper  and  sufficient  guard 

11,  was  the  proximate  cause  of  plaintiff's  injury  and  you 
further  find  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  then  the  plaintiff  would  be  entitled 
to  recover  in  this  action."  This  instruction  is  open  to  the 
criticism  that  it  does,  in  a  sense,  assume  that  there  was  a 
failure  to  guard,  yet  it  required  the  jury  to  find  that  appel- 
lee's injury  was  the  proximate  result  of  a  failure  to  guard 
such  saw  before  recovery  was  authorized  and  the  jury  could 
hardly  find  that  the  failure  to  guard  was  the  proximate 
cause  of  the  injury  without  also  finding  that  there  was  a 
failure  to  guard.  In. other  words,  the  assumed  fact  was 
so  involved  in  the  fact  required  to  be  found  that  the  assump- 
tion was  thereby  rendered  harmless.    Southern  B.  Co.  v. 

Crone,  supra,  310,  311.    It  is  suggested,  however,  that 

12.  the  instruction  is  mandatory  and  that  such  failure 
to  guard  would  not  authorize  recovery  unless  appel- 
lant was  responsible  for  such  failure.  It  is  a  sufficient 
answer  to  this  contention  to  say  that  the  duty  to  guard 
imposed  by  the  statute  rested  on  appellant,  and  the  duty 
was  one  it  could  not  delegate  to  another,  and  thereby  relieve 
itself.  True,  if  the  duty  had  been  delegated  to  appellee  his 
failure  to  perform  it  might  make  him  guilty  of  contributory 
negligence,  but  the  instruction  expressly  required  the  jury 
to  find  that  appellee  was  not  guilty  of  contributory  negli- 
gence before  recovery  was  authorized.  It  appears  there- 
fore that  no  error  prejudicial  to  appellant  could  have  re- 
sulted from  the  giving  of  the  instruction. 

Appellee  insists  that  instruction  No.  11  given  at  appellee's 
request  clearly  invaded  the  province  of  the  jury;  that  the 
jury  was  told  by  it  that  (we  quote  from  its  brief)   ''the 
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fact  that  the  plaintiff's  foot  slipped  thereby  causing 

13.  him  to  fall  was  not  the  proximate  cause  of  his  in- 
jury and  such  fact  did  not  relieve  the  appellant  from 

liability  if  notwithstanding  the  slipping  on  the  floor,  the 
appellee  would  not  have  been  hurt  if  the  saw  had  been  prop- 
erly guarded/'  The  instruction  does  not  so  tell  the  jury, 
but  does  tell  it,  and  correctly  so,  that  the  appellant  could 
not  escape  liability  merely  by  showing  that  appellee's  foot 
slipped  on  the  floor  and  that  had  he  not  slipped  he  would 
not  have  been  hurt.  The  instruction  is  not  open  to  the 
objection  urged  against  it,  but  is  a  correct  statement  of  the 
law  applicable  to  the  case.  King  v.  Inland  Steel  Co.  (1912), 
177  Ind.  201,  208,  209,  96  N.  E.  337,  97  N.  E.  529;  Bessler 
V.  Laughlin  (1907),  168  Ind,  38,  79  N.  E.  1033;  Cook  v. 
Ormsby  (1910),  45  Ind.  App.  352,  89  N.  E.  525;  Balzer  v. 
Waring  (1911),  176  Ind.  585,  95  N.  E.  257 ;  EvansvUle  Hoop, 
etc.,  Co.  V.  Bailey  (1909),  43  Ind.  App.  153,  165,  84  N.  E. 
549;  Cincinnati,  etc,  R.  Co.  v.  Armuth  (1913),  180  Ind. 
673,  103  N.  E.  738. 

Appellee  *s  instruction  No.  12  is  not  subject  to  the  criticism 
made  against  it. 

It  is  insisted  that  the  court  erred  in  refusing  to  give 

instructions  Nos.  1,  11  and  13,  requested  by  appellant.     No. 

1  was  covered  by  other  instructions  given.    No.  11 

14.  related  to  assumption  of  risk  and  was  properly  re- 
fused.   Paul  Mfg.  Co.  v.  Racine,  supra,  699.    No.  13 

is  condemned  by  the  authorities  cited  in  support  of  appel- 
lee's instruction  No.  11,  supra. 

Appellee  and  his  father  were  permitted  to  testify  as  to 

appellee's  earning  capacity  as  a  paper  hanger  at  the  time 

of  his  injury,  and  also  as  to  such  earning  capacity 

15.  after  his  injury.    Appellant  contends  that  this  was 
error  and  as  a  reason  for  such  contention  claims  that 

appellee  should  be  limited  in  his  proof  of  earning  capacity 
to  his  earnings  in  the  particular  line  of  work  at  which  he 
was  employed  when  injured.    The  evidence  of  appellee  and 
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his  father  showed  that  a  while  before  appellee  was  injured 
he  had  been  doing  work  as  a  paper  hanger  with  his  father. 
In  fact  there  was  evidence  which  showed  or  tended  to  show 
the  work  at  which  he  was  engaged  when  injured  was  in- 
tended to  be  only  temporary,  and  that  he  intended  to  go  back 
to  his  trade  of  paper  hanging.  Under  such  circumstances 
we  think  it  was  entirely  proper  to  show  any  impairment  of 
his  ability  to  earn  money  at  his  regular  trade  as  well  as 
any  impairment  of  ability  to  earn  money  at  the  particular 
line  of  work  at  which  he  was  employed  when  injured.  The 
pecuniary  loss  resulting  from  impairment  of  ability  to  earn 
wages  as  a  result  of  the  injury  received  is  one  of  the  ele- 
ments of  damages  in  cases  of  this  character,  and  if  the 
injured  party  at  the  time  of  his  injury  has  more  than  one 
trade  or  occupation  at  which  he  has  been  in  the  habit  of 
working  and  earning  wages,  and  if  the  injury  be  such  as 
to  impair  his  ability  to  earn  money  in  each  or  all  of  such 
occupations,  his  pecuniary  loss  would  certainly  be  greater 
than  if  his  ability  to  earn  wages  in  one  of  his  trades  or  occu- 
pations alone  had  been  impaired  by  such  injury.  If  the 
evidence  objected  to  had  related  to  appellee's  ability  to  earn 
money  at  such  trade  at  a  time  remote  from  his  injury,  or 
if  the  evidence  had  shown  that  appellee  when  injured  had 
abandoned  such  trade,  a  different  question  would  be  pre- 
sented. In  the  case  of  Rayburn  v.  Central,  etc.,  B.  Co. 
(1888),  74  Iowa  637,  643,  35  N.  W.  606,  the  supreme  court 
of  Iowa  in  discussing  the  question  under  consideration  said : 
"The  capacity  of  plaintiff  to  earn  money  is  a  proper  matter 
to  be  considered  in  determining  the  measure  of  his  damages. 
The  fact  that  he  was  in  the  emplo3mient  of  defendant  at 
less  wages  than  he  could  have  earned  at  his  trade  did  not 
lessen  his  capacity  to  earn  money  at  his  trade.  Ii  does  not 
appear  that,  when  he  entered  the  employment  of  defendant, 
he  was  in  any  manner  incapacitated  to  work  at  his  trade, 
or  that  he  had  permanently  abandoned  it.  The  evidence 
therefore  was  correctly  admitted.'*    To  the  same  effect,  see. 
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Chicago,  etc.,  R.  Co.  v.  Long  (1901),  26  Tex.  Civ,  App.  601, 
602,  65  S.  W.  882;  Orimmelman  v.  Vnion  Pac.  B.  Co. 
(1897),  101  Iowa  74,  83,  70  N.  W.  90;  Alabama  Steel,  etc., 
Co.  V.  Origin  (1907),  149  Ala.  423,  437,  438,  42  South.  1034; 
San  Antonig  Foundry  Co.  v.  Drish  (1905),  38  Tex.  Civ. 
App.  214,  217,  85  S.  W.  440. 

Appellee  on  his  cross-examination  was  asked  by  appel- 
lant's counsel,  ''Whose  duty  was  it  to  adjust  the  guard?" 
Appellee  objected  to  this  question  and  the  court  sus- 

16.  tained  the  objection  and  appellant  at  the  time  ex- 
cepted.   One  of  the  reasons  for  a  new  trial  predicated 

error  on  this  ruling  and  it  is  one  of  the  errors  relied  on  for 
reversal.  The  question  was  one  which  called  for  a  conclu- 
sion of  the  witness,  and  hence  the  exclusion  of  the  answer 
thereto  does  not  furnish  ground  for  a  reversal.  Blanchard- 
Hamilton  Furn.  Co.  v.  Calvin,  supra,  412,  413.    We 

17.  might  add  that  under  the  issues  presented  by  the 
pleadings  the  verdict  was  necessarily  based  on  the 

failure  of  the  appellant  to  properly  guard  the  saw  in  que^ 
tion,  and  not  on  the  failure  of  it  or  any  one  else  to  adjust 
the  guard,  and  we  are  therefore  of  the  opinion  that  any 
answer  to  said  question,  in  no  event  could  have  affected  the 
substantial  rights  of  appellant  and  hence  the  exclusion  of 
such  answer  even  if  error  should  not  work  a  reversal  of  the 
judgment.  §§407,  700  Bums  1914,  §§398,  658  R.  S.  1881. 
Finally  it  is  insisted  that  the  damages  are  excessive.  Ap- 
pellee lost  the  first  and  a  small  part  of  the  second  joint  of 
the  index  finger  of  the  left  hand.    While  the  amount 

18.  of  the  judgment  may  seem  large,  appellee's  evidence 
indicated  that  his  pecuniary  loss  from  his  impairment 

of  ability  to  earn  wages  would  of  itself  more  than  equal  the 
sum  allowed,  to  say  nothing  of  his  pain  and  suffering  and 
other  proper  elements  of  damage.  Under  such  a  state  of 
the  evidence  the  decisions  of  the  Supreme  Court  and  this 
court  stand  in  the  way  of  a  reversal  of  the  judgment  on 
such  ground.    Terre  Haute,  etc.,  Traction  Co.  v.  Mayberry 
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(1913),  52  Ind.  App.  114,  100  N.  E.  401,  and  cases  cited; 
Cleveland,  etc.,  R.  Co.  v.  Jones  (1912),  51  Ind.  App.  245, 
251,  99  N.  E.  503;  Cleveland,  etc.,  R.  Co.  v.  Hadley  (1908), 
170  Ind.  204,  215,  82  N.  E.  1025,  84  N.  E.  14,  16  L.  R.  A. 
(N.  S.)  527,  16  Ann.  Cas.  1. 

We  find  no  available  error  in  the  record  and  the  judg- 
ment is  therefore  affirmed. 

On  Petition  for  Rehearing. 

HoTTEii,  C.  J. — ^Appellant,  in  a  petition  for  rehearing, 

very  earnestly  insists  that  this  court  has  erred  in  its  opinion 

herein.    It  is  first  urged  that  the  court  erred  in  hold- 

1 .  ing  that  no  question  is  presented  by  appellant's  first 
assignment  of  error  which  challenges  **the  ruling  of 
the  Superior  Court  of  Vanderburgh  County"  on  *'the  de- 
murrer to  the  complaint". 

It  is  contended  by  appellant  that  the  complaint  set  out 
in  the  transcript  on  file  in  this  court  "is  the  one  filed  (our 
italics)  in  the  Warrick  Circuit  Court  with  the  transcript  on 
change  of  venue  from  the  Superior  Court  of  Vanderburgh 
County."  This  claim  may  be  correct,  but  it  assumes  the 
fact  on  which  the  controversy  turns,  viz.,  that  such  com- 
pUnnt  was  filed  in  the  Vanderburgh  superior  court.  The 
transcript  in  this  court  contains  a  copy  of  the  transcript  of 
the  entries  and  proceedings  had  in  the  Superior  Court  of 
Vanderburgh  County  which  was  filed  with  the  clerk  of  the 
court  of  Warrick  County  after  the  venue  of  the  case  was 
changed  to  the  last  named  county.  The  certificate  of  the 
clerk  of  the  Vanderburgh  superior  court  to  the  transcript 
of  the  proceedings  had  in  that  court  states  that  such 
transcript  **is  a  full,  true  and  complete  copy  of  the  entries, 
orders  and  proceedings  of  said  court  made  in  said  cause  as 
the  same  appears  of  record",  (our  italics)  in  his  office.  This 
court  must  treat  the  record  before  it  as  speaking  the 

19.  truth.  There  is  no  entry  to  be  found  in  the  transcript 
showing  the  filing  of  the  complaint,  or  showing  the 
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filing  of  any  complaint  in  the  Vanderburgh  superior  court, 
but,  on  the  contrary,  the  first  entry  shown  in  such  transcript 
is  that  set  out  in  the  original  opinion.    From  the  transcript 

of  the  record  as  it  comes  to  us  this  court  can  not  say 
1.     that  the  complaint  appearing  therein  was  ever  filed  in 

the  Vanderburgh  superior  court,  nor  is  there  anything" 
in  the  record  from  which  such  complaint  can  be  identified  by 
this  court,  as  the  one  to  which  was  addressed  the  demurrer, 
the  ruling  on  which  is  here  assigned  as  error.  We  therefore 
feel  that  the  original  opinion  correctly  holds  that  on  account 
of  the  state  of  the  record  no  question  is  presented  by  the 
first  assigned  error.  As  supporting  this  conclusion,  see  Con-- 
solidated  Stone  Co.  v.  Staggs  (1905),  164  Ind.  331,  73  N.  E. 
695;  Southern  R.  Co.  v.  Martin  (1903),  160  Ind.  280,  66 
N.  E.  886;  §424  Burns  1914,  §413  R.  S.  1881.    Before  an 

appealing  party  can  obtain  a  reversal  on  any  ruling 

20.  of  the  trial  court  assigned  in  this  court  as  error  he 
must  bring  to  the  court  a  record  which  properly  pre- 
sents such  ruling.  Dedrick  v.  Baumgartner  (1910),  46  Ind. 
App.  403,  92  N.  E.  663;  Marsh  v.  Bower  (1898),  151  Ind. 
356,  51  N.  E.  480.  "We  might  add,  however,  that  a  careful 
examination  of  the  complaint  set  out  in  the  record  con- 
vinces us  that  it  states  a  cause  of  action  under  §8029  Bums 
1914,  Acts  1899  p.  231,  §9.  It  follows  therefore  that,  if  we 
give  appellant  the  benefit  of  its  contention,  that  such  com- 
plaint is  the  one  to  which  the  demurrer  referred  to  in  its 
first  assignment  of  error  was  addressed,  such  demurrer  was 
properly  overruled. 

Appellant  also  complains  of  the  disposition  of  appellant's 

instruction  No.  12,  in  that  the  opinion  simply  says  of  said 

instruction  that  it  is  not  '*  subject  to  the  criticism 

21.  made  against  it".    Appellant  offers  nothing  by  way 
of  argument  or  otherwise  in  favor  of  its  original 

criticism  of  this  instruction,  but  now  insists  that  it  is  open 
to  the  objection  that  it  allowed  appellee  to  recover  for  "loss, 
if  any,  of  his  earning  capacity";  that  appellee  when  in- 
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jured  was  a  minor  nineteen  years  of  age  and  hence  was 
not  entitled  to  recover  for  earning  capacity  or  wages  for 
the  period  of  his  minority.  We  need  not  discuss  this  objec- 
tion as  it  was  not  raised  or  suggested  in  appellant's  original 
brief,  and  hence  has  been  waived.  Raley  v.  Evansville  Oas, 
etc.,  Co.  (1910),  45  Ind.  App.  649,  657,  90  N.  E.  783,  91 
N.  E.  571;  Indianapolis,  etc.,  R.  Co.  v.  Branson  (1909),  172 
Ind.  383,  86  N.  E.  834,  88  N.  E.  594,  19  Ann.  Cas.  925; 
Marion  Trust  Co.  v.  Blish  (1908),  170  Ind.  686,  84  N.  B. 
814,  85  N.  E.  344,  18  L.  R.  A.  (N.  S.)  347;  Indiana  Power 
Co.  v.  St.  Joseph,  etc.,  Power  Co.  (1902),  159  Ind.  42,  63 
N.  E.  304,  64  N.  E.  468. 

Other  reasons  for  rehearing  are  suggested,  but  as  to  them 
we  deem  it  unneccessary  to  add  to  the  original  opinion. 

Petition  for  rehearing  overruled. 

Note.— Reported  in  105  N.  E.  258 ;  107  N.  E.  27.  As  to  employe's 
right  of  action  for  employer's  violation  of  statntory  duty  as  to 
guards  about  machinery,  see  9  L.  R.  A.  (N.  S.)  381.  As  to  whether 
master's  duty  to  guard  machinery  is  a  delegable  one,  see  54  L.  R. 
A.  71;  17  L.  R.  A.  (N.  S.)  568.  As  to  the  duty  of  a  master  as  to 
machinery  and  appliances  generally,  see  33  L.  Ed.  U.  S.  656;  37 
L.  Ed,  U.  S.  728 ;  38  L.  Ed.  U.  S.  597 ;  40  L,  Ed.  U.  S.  767.  As  to 
whether  servant  may  assume  the  risk  of  dangers  created  by  mas- 
ter's negligence,  see  4  U  R.  A.  (N.  S.)  848;  28  L.  R.  A.  (N.  S.) 
1215.  As  to  sen'ant's  assumption  of  risk  of  master's  breach  of  stat- 
utory duty,  see  6  L.  R.  A.  (N.  S.)  981;  19  L.  R.  A.  (N.  S.)  646; 
22  L.  R.  A.  (N.  S.)  634;  33  L.  R.  A.  (N.  S.)  646;  42  L.  R.  A.  (N. 
S.)  1229;  4  Ann.  Cas.  599;  13  Ann.  Oas.  36;  Ann.  Cas.  1913  C  210. 
As  to  what  is  excessive  verdict  in  action  for  personal  injuries  not 
resulting  in  death,  see  16  Ann.  Cas.  8;  Ann.  Cas.  1913  A  l.'?61. 
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Adams  v.  Antles. 

[No.  8,38L    Filed  July  3,  1914.    Rehearing  denied  December  15, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Master  and  Servant. — Injuries  to  Servant, — Unguarded  Ma- 
chinery.— Complaint — ^A  complaint  for  injuries  to  plaintiffs  hand 
by  coming  in  contact  with  a  heading  saw  while  removing  waste 
material  from  a  chute  leading  from  the  saw,  alleging  that  the 
doing  of  such  work  was  a  part  of  his  duty,  that  the  injury  re- 
sulted from  defendant's  negligence  to  properly  guard  the  saw, 
etc.,  sufficiently  stated  a  cause  of  action  under  the  factory  act 
(§8029  Burns  1914,  Acts  1899  p.  231,  §9),  notwithstanding  other 
allegations  consistent  with  a  charge  of  negligence  at  common  law, 
but  insufficient  to  constitute  a  cause  of  action  on  that  theory. 
(Terre  Haute,  etc.,  R.  Co,  v.  McCorkle  [1895],  140  Ind-  613,  dis- 
tinguished. )     pp.  596, 598. 

2.  Appeal. — Harmless  Error. — Overruling  Motion  to  Separate  into 
Paragraphs, — ^The  overruling  of  a  motion  to  separate  a  com- 
plaint into  two  paragraphs  can  not  constitute  reversible  error, 
hence  the  court  on  appeal  is  not  required  to  pass  on  the  merits 
of  such  a  motion,    p.  598. 

3.  Masteb  and  Sebvant. — Injuries  to  Servant, — Complaint, — The- 
ory,— Sufflciency. — Motion  to  Separate  into  Paragraphs. — ^A  C(»n- 
plaint  for  injuries  to  a  servant,  alleging  facts  bringing  the  cause 
within  the  factory  act  (§8029  Burns  1914,  Acts  1899  p.  231,  §9), 
and  also  alleging  facts  consistent  with  the  statement  of  a  cause 
of  action  at  common  law,  was  insufficient  upon  the  latter  theory 
in  the  absence  of  an  allegation  that  plaintiff  had  no  notice  or 
knowledge  of  the  condition  relied  upon  as  constituting  negli- 
gence; hence  no  harm  could  result  from  overruling  a  motion  to 
separate  the  complaint  into  paragraphs,    p.  598. 

4.  Master  and  Servant. — Injuries  to  Servant. — Unguarded  Ma- 
chinery,— Improper  Use  of  Machine, — Assumption  of  Risk. — Lia- 
hility, — That  a  servant  may  be  held  to  have  assumed  the  risk 
arising  from  an  Improper  use  to  which  a  machine  was  being  put 
at  the  time  of  his  injury,  does  not  preclude  him  from  recovering 
on  account  of  defendant's  negligent  failure  to  properly  guard  the 
machine,  which  is  sufficiently  charged  as  being  the  proximate 
cause  of  the  injury,    p.  599. 

5.  Master  and  Servant. — Injuries  to  Servant, — Unguarded  Ma- 
chinery.— Assumption  of  Risk, — ^The  doctrine  of  assumed  risk  has 
no  application  where  the  negligence  charged  consists  In  a  failure 
to  comply  with  the  statutory  duty  to  guard  machinery,    p.  600. 

6.  Trial. — Verdict, — Answers  to  Interrogatories, — ^Answers  to  In- 
terrogatories showing  that  the  upper  part  of  the  saw  on  which 
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plaintiff  received  his  injury  was  guarded  and  tliat  the  frame  of 
the  machine  partly  guarded  the  lower  part,  were  not  sufficient  to 
overcome  the  verdict  for  plaintiff,  where  the  negligence  charged 
was  a  failure  to  properly  guard  such  saw,  since  evidence  was 
admissible  under  the  issues  to  show  that  the  saw  might  also 
have  been  guarded  from  the  lower  part  of  the  machine  so  that 
the  injury  would  have  been  avoided*    p.  600. 

7.  Trial. — Verdict, — Anatoers  to  Interrogatories, — Answers  to  in- 
terrogatories will  not  overcome  a  general  verdict  when  they  can 
be  reconciled  therewith  by  evidence  admissible  under  the  issues, 
p.  600. 

8.  Masteb  and  Servant. — Injuries  to  Servant, — Contributory  Neg- 
ligence.— Jurp  Question, — ^Where  plaintiff  was  injured  by  his 
hand  coming  in  contact  with  the  unguarded  portion  of  a  saw 
while  removing  waste  material  from  a  chute  leading  therefrom, 
and  at  a  time  when  the  machine  was  being  put  to  a  use  for  which 
it  was  not  intended,  the  question  of  whether  plaintiff  was  exer- 
cising the  care  which  a  person  of  ordinary  prudence  would  have 
used,  was  for  the  Jury.    p.  600. 

9.  Trial. — Jurg, — Findings. — Contributory  Negligence, — ^The  ulti- 
mate fact  which  the  Jury  is  required  to  find  In  determining  the 
question  of  contributory  negligence  is  generally  one  of  inference, 
and  it  may  or  may  not  be  inferred  from  the  facts  proved  in  a 
given  case.    p.  600. 

10.  Negligence. — Contributory  Negligence, — Yerdict, — Answers  to 
Interrogatories, — ^Where  the  Jury  found  by  its  general  verdict,  as 
a  result  of  inference  from  facts  proved,  that  plaintiff  at  the  time 
of  his  injury  was  in  the  exercise  of  such  care  as  a  person  of  or- 
dinary prudence  would  have  exercised,  and  the  answers  to  the  in- 
terrogatories found  only  a  part  of  the  facts  on  which  such  infer- 
ence was  based,  the  court  can  not  say  as  a  matter  of  law  from 
the  facts  so  found  that  such  inferential  fact  was  unwarranted, 
since  other  facts  which  were  not  found  may  have  been  proved 
and  considered  in  connection  with  those  found  as  forming  a 
basis  for  the  Inference,    p.  600. 

11.  Negligence. —  Contributory  Negligence. —  Trial, —  Answers  to 
Interrogatories. — A  Jury's  finding  by  its  general  verdict,  as  the 
result  of  inference  from  facts  proved,  that  plaintiff  was  in  the 
exercise  of  such  care  as  a  person  of  ordinary  prudence  would 
have  exercised,  can  not  be  disturbed  even  though  all  the  facts 
provable  within  the  issues  were  found  by  the  answers  to  the  in- 
terrogatories, where  the  facts  so  found  are  such  that  the  con- 
trary would  be  the  only  reasonable  inference  to  be  derived  there- 
from,   p.  601. 

12.  Appeal. — Evidence, — Weight  and  Sufficiency, — Credibility  of 
Witnesses, — The  court  on  appeal  can  not  weigh  the  evidence  or 
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consider  the  credibility  of  the  witnesses,  so  that  unless  there  is 
a  total  lack  of  evidence  to  sustain  a  verdict  on  some  essential 
point,  the  same  can  not  be  disturbed  on  the  ground  that  it  is  not 
isupported  by  the  evidence,    p.  601. 

Prom  Jay  Circuit  Court ;  James  J.  Moran,  Judge. 

Action  by  Harry  Antles  against  Silas  H.  Adams.  Prom 
a  judgment  for  plaintiff,  the  defendant  appeals.    Affirmed, 

Elmer  E.  Stevenson,  for  appellant. 
Jacob  F.  Denney,  for  appellee. 

Laiby,  J. — ^Appellee  brought  this  action  and  recovered  a 
judgment  against  appellant  on  account  of  injuries  sustained 
by  reason  of  his  hand  coming  in  contact  with  a  saw  operated 
in  the  factory  of  appellant  as  a  part  of  a  machine  used  for 
circling  heading  and  chamfering  the  edges  so  as  to  shape  the 
heading  for  use.  The  parts  cut  off  by  the  saw  in  shaping  the 
heading  dropped  down  a  chute  attached  to  the  machine  be- 
low the  saw  to  a  table  and  the  heading  after  it  was  shaped  by 
the  saw  and  chamfering  knife  was  released  from  the  clamp 
and  passed  down  this  chute  to  the  same  table.  The  parts  cut 
away  by  the  saw  in  shaping  the  heading  were  called,  in 
the  parlance  of  the  mill,  coonrods,  and  appellee  was  era- 
ployed  to  remove  the  heading  from  the  table  and  also  to  keep 
it  clear  of  these  coonrods  so  as  to  prevent  the  chute  from 
becoming  clogged. 

Appellee   charges   that   one   of   these   coonrods   became 

lodged  in  the  chute,  and  that  while  he  was  attempting  to 

remove  it  ynth  his  hand,  the  saw  which  was  un- 

1.  guarded  caught  the  coonrod  and  jerked  his  hand  so 
as  to  bring  it  in  contact  with  the  saw.  The  negli- 
gence charged  against  appellant  is  a  failure  to  properly 
guard  the  saw  as  required  by  the  factory  act.  §8029  Bums 
1914,  Acts  1899  p.  231,  §9.  The  complaint  contains  other 
allegations  to  the  effect  that,  on  the  day  of  the  accident  and 
for  several  days  prior  thereto,  appellant  had  been  using  the 
machine  in  the  manufacture  of  heading  of  a  size  larger  than 
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it  was  designed  or  intended  to  manufacture,  and  larger  than 
it  was  capable  of  manufacturing  in  safety,  and  that  by  rea- 
son of  straining  the  capacity  of  the  machine  in  this  way, 
the  heading  and  coonrods  would  stick  in  the  chute  and  not 
pass  freely  down  the  same  on  account  of  the  chute  not  being 
wide  enough  to  carry  the  larger  sized  heading.  The  allega- 
tions with  respect  to  the  injury  are  as  follows :  ' '  That  the 
negligent  placing  and  operation  of  said  saw  within  a  few 
inches  of  plaintiff's  hand  when  at  work,  without  placing 
guards,  screens  or  protections  against  such  saw,  together 
with  the  negligent  operation  of  said  heading  machine  by 
feeding  into  it  larger  pieces  of  heading  than  it  was  capable 
of  properly  handling,  and  attempting  to  slide  the  same  down 
a  chute  not  wide  enough  to  accommodate  the  passage  of  such 
large  pieces  of  heading  and  coonrods,  thereby  causing  their 
lodgment  in  said  chute  were  each  the  direct  and  proximate 
cause  of  the  injuries  suffered  by  the  plaintiff  herein  as 
above  alleged." 

Appellant  filed  a  motion  in  the  trial  court  for  an  order 
requiring  appellee  to  separate  his  complaint  into  two  para- 
graphs and  to  number  each  paragraph.  The  grounds  of  this 
motion  were  that  two  causes  of  action  based  upon  entirely 
different  theories  were  embodied  in  the  same  paragraph  of 
complaint ;  that  the  facts  stated  under  one  theory  sought  to 
charge  appellant  with  negligence  in  failing  to  comply  with 
the  factory  act,  and  that  the  facts  stated  under  the  other 
theory  sought  to  charge  negligence  at  common  law  in  fur- 
nishing unsafe  machinery  or  in  providing  an  unsafe  place 
for  appellee  to  work.  It  is  pointed  out  in  the  motion  that, 
as  to  the  first  charge  of  negligence,  the  doctrine  of  assump- 
tion of  risk  does  not  apply,  but  that  such  doctrine  does  ap- 
ply to  the  other  charge  of  negligence  which  appellant  at- 
tempts to  make  in  this  paragraph.  The  action  of  the  court 
in  overruling  this  motion  is  presented  for  review. 

We  are  not  required  to  pass  upon  the  merits  of  this  motion 
for  the  reason  that  both  the  Supreme  Court  and  this  court 
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have  frequently  held  that  such  a  ruling,  even  though 

2.  erroneous,  does  not  constitute  reversible  error.  Rtch- 
wine  V.  Presbyterian  Church  (1893),  135  Ind.  80,  34 

N.  E.  737;  Everitt  v.  Bassler  (1900),  25  Ind.  App.  303,  57 
N.  E.  560.    It  appears  clearly  In  this  case  that  no 

3.  harm  could  have  resulted  to  appellant.  The  facts  al- 
leged in  the  complaint  are  not  sufficient  to  constitute 
a  cause  of  action  on  the  theory  of  common-law  negli- 

1.  gence  for  the  want  of  an  allegation  that  appellee  had 
no  notice  or  knowledge  of  the  condition  alleged  as 
constituting  such  negligence.  For  this  reason  the  complaint 
could  be  held  sufficient  only  upon  the  theory  that  it  charged 
negligence  in  failing  to  discharge  the  duties  imposed  by 
statute.  The  record  also  discloses  that  the  trial  court,  by 
its  instructions,  submitted  the  case  to  the  jury  upon  this 
theory  and  no  other.  The  complaint  clearly  states  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  court  did 
not  err  in  overruling  the  demurrer  addressed  thereto.  On 
behalf  of  appellant  it  is  contended  that  the  injury  to  ap- 
pellee as  shown  by  the  complaint  was  produced  by  two  acts 
of  negligence,  operating  in  combination ;  that  neither  operat- 
ing alone  would  have  produced  the  result,  and  that  the  in- 
jury resulted  from  a  combined  operation  of  both  negligent 
causes.  Assuming  that  the  complaint  proceeds  upon  this 
theory,  appellant  asserts  that  it  can  not  be  held  sufficient  on 
such  theory  unless  both  charges  of  negligence  are  well 
stated ;  and  that,  if  the  facts  stated  fail  to  show  actionable 
negligence  in  respect  to  one  of  the  acts  or  conditions  which 
is  alleged  to  have  produced  the  injury,  the  complaint  must 
be  held  insufficient  on  demurrer  even  though  it  appears 
from  the  allegations  of  the  complaint  that  the  other  acts  or 
conditions  which  concurred  in  producing  the  injury  were 
due  to  the  negligence  of  the  defendant.  The  case  of  Terre 
Haute,  etc.,  R.  Co.  v.  McCorkle  (1895),  140  Ind.  613,  40 
N.  E.  62,  is  cited  as  sustaining  this  proposition,  but  it  fails 
to  uphold  the  rule  announced.    In  that  case  the  complaint 
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charged  that  a  car  was  defective  in  two  specified  particulars 
and  the  court  held  that  it  proceeded  on  the  theory  that  the 
injury  to  plaintiff  was  the  result  of  those  two  defects  operat- 
ing in  combination  and  that  neither  alone  would  have  pro- 
duced the  injury.  It  was  held  that  before  plaintiff  was  en- 
titled to  recover  under  such  a  complaint,  he  must  prove  that 
the  car  was  defective  in  both  particulars  described  in  the 
complaint,  and  that  he  could  not  recover  upon  proof  of  the 
existence  of  only  one- of  the  defects  described;  but  the  case 
does  not  decide  that  the  evidence  is  required  to  show  that 
both  of  such  defects  were  due  to  negligence  on  the  part  of 
the  defendant.  If  the  existence  of  both  defects  had  been 
shown,  and  it  had  appeared  from  the  evidence  that  one  of 
them  which  concurred  in  producing  the  injury  was  due 
to  the  negligence  of  the  defendant,  we  apprehend  that  a  re- 
covery would  not  have  been  denied,  even  though  it  had  been 
admitted  that  the  other  defect  was  due  to  the  negligence  of 
a  fellow  servant  of  the  person  injured.  The  complaint  in 
this  case  can  not  be  held  insufficient  because  it  fails  to  allege 
that  plaintiff  had  no  knowledge  that  the  machine  described 
was  being  used  to  cut  heading  which  was  too  large  for  the 
capacity  of  such  machine  and  of  the  danger  occasV)ned  by 

such  use.    Even  though  the  want  of  such  averments 
4.    admits  that  appellee  assumed  the  risk  of  any  injury 

resulting  from  such  improper  use  of  the  machine,  he 
would  not  be  precluded  thereby  from  recovering  on  account 
of  the  negligent  failure  of  appellant  to  guard  the  saw. 
Hammond  v.  Kingan  &  Co.  (1913),  53  Ind.  App.  252,  101 
N.  E.  385. 

The  jury  returned  with  its  general  verdict  answers  to  a 
number  of  interrogatories.  Appellant  assigns  as  error  that 
the  trial  court  erred  in  overruling  his  motion  for  judgment 
in  his  favor  on  the  answers  to  these  interrogatories  not- 
withstanding the  general  verdict.  Appellant  asserts  that  the 
answers  to  these  interrogatories  show  that  he  was  not  negli- 
gent in  failing  to  guard  the  saw,  and  also  show  that  appel- 
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lee  was  guilty  of  contributory  negligence.    It  is  also 

5.  claimed  that  these  answers  show  that  appellee  as- 
sumed the  risk  of  injury,  but  this  question  we  need 

not  consider  for  it  has  been  held  many  times  that  the  doc-* 
trine  of  assumption  of  risk  has  no  application  to  a  case 
where  the  negligence  charged  consists  in  a  failure  to  comply 
with  the  statute  requiring  machinery  to  be  guarded.  Darns 
V.  Mercer  Lumber  Co.  (1905),  164  Ind.  413,  73  N.  E.  899, 
and  cases  cited. 

The  answers  to  the  interrogatories  show  that  the  upper 

part  of  the  saw  was  guarded  by  a  hood  and  that  the  frame 

of  the  machine  partly  guarded  the  lower  part  of  the 

6.  saw,  but  the  evidence  may  have  shown  that  an  addi- 
tional guard  could  have  been  so  placed  as  to  com- 
pletely guard  the  lower  part  of  the  saw  without  interfering 
with  its  operation,  and  that  such  a  guard  would  have  pre- 
vented the  injury.     Such  evidence  was  admissible 

7.  within  the  issues,  and  it  is  well  settled  that  answers 
to  interrogatories  will  not  overcome  the  general  ver- 
dict when  they  can  be  r«conciled  therewith  by  evidence  ad- 
missible within  the  issues. 

The  question  as  to  whether  appellee  used  such  care  as  a 

person  of  ordinary  prudence  would  have  exercised,  under 

the  circumstances,  was  one  of  fact  for  the  jury,  to 

8.  be  determined  from  all  the  conditions  and  circum- 
stances disclosed  by  the  evidence.  The  ultimate  fact 
which  the  jury  is  required  to  find  is  generally  one 

9.  of  inference,  and  it  may  or  may  not  be  inferred  from 
the  facts  proven  in  a  given  case.  In  this  case  the 
jury  by  its  general  verdict  found,  as  a  result  of  in- 

10.  ference,  from  the  facts  proved  at  the  trial,  that  ap- 
pellee did  use  such  care  as  a  person  of  ordinary  pru- 
dence would  have  exercised.  The  answers  to  interrogatories 
find  some  of  the  facts  upon  which  this  inference  is  based, 
but  other  facts  and  conditions  not  so  found  may  have  been 
proved  within  the  issues,  and  these  may  have  been  consid- 
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ered  in  connection  with  the  facts  found  as  forming  the  basis 
for  the  inference.  It  is  manifest,  we  think,  that  the  court 
can  not  declare  as  a  matter  of  law  from  the  portion  of  the 
facts  and  circumstances  so  found,  that  the  inferential  fact 
found  by  the  jury  in  its  general  verdict,  was  not  one  which 
might  be  rightly  and  reasonably  inferred  from  the  facts 
proved  at  the  trial     Even  though  all  of  the  facts 

11.  provable  within  the  issues  were  found  by  the  an- 
swers to  interrogatories,  stiU  the  ultimate  inferential 

fact  would  be  one  for  the  determination  of  the  jury,  unless 
the  facts  so  found  as  a  basis  for  the  inference  were  of  such 
a  character  that  only  a  single  inference  could  be  rightly  and 
reasonably  drawn  therefrom  by  any  fair  and  reasonable 
mind.  The  answers  to  the  interrogatories  are  not  in  irrecon- 
cilable conflict  with  the  general  verdict  on  the  issue  of  con- 
tributory negligence. 

There  is  evidence  in  the  record  from  which  the  jury  was 

justified  in  finding  that  the  saw  could  have  been  guarded 

underneath  by  a  sheet-iron  guard  which  would  have 

12.  prevented  appieUee's  hand  from  being  drawn  into  the 
saw  from  beneath,  and  that  such  a  guard  would  not 

have  interfered  with  the  effective  operation  of  the  ma- 
chine. The  evidence  upon  this  question  was  conflicting  but 
there  is  some  evidence  to  sustain  the  verdict  in  this  par- 
ticular. The  facts  and  circumstances  proved  as  bearing 
upon  the  question  of  contributory  negligence  were  of  such  a 
character  as  to  justify  the  inference  by  the  jury  that  ap- 
pellee acted  as  a  person  of  ordinary  prudence  would  have 
acted  under  like  circumstances.  Under  the  evidence  the 
case  is  a  very  close  one,  but  the  trial  court  has  considered 
this  evidence  in  passing  upon  the  motion  for  a  new  trial. 
The  learned  judge  of  the  trial  court  had  an  opportunity  to 
look  into  the  faces  of  the  witnesses  and  to  judge  of  their 
credibility,  and  he  had  also  a  right  in  passing  upon  this  mo- 
tion to  weigh  the  evidence.  If,  after  considering  the  evi- 
dence, the  trial  court  had  been  of  the  opinion  that  sub- 
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stantial  justice  had  not  been  done  it  would  have  undoubted- 
ly granted  a  new  trial.  This  court  can  not  weigh  the  evi- 
dence or  consider  the  credibility  of  the  witnesses.  It  can 
look  only  to  the  record  and  unless  there  is  a  total  lack  of 
evidence  as  to  some  essential  fact  necessary  to  uphold  the 
verdict,  it  can  not  disturb  the  verdict  on  the  ground  that  it 
is  not  supported  by  the  evidence. 
We  find  no  reversible  error  and  the  judgment  is  affirmed. 

Note. — ^Reported  in  105  N.  E.  931.  As  to  servant's  assumption  of 
risk  of  master's  breach  of  statutory  duty,  see  6  L.  R.  A.  (N.  S.) 
981;  19  L.  R.  A.  (N.  S.)  046;  22  L.  R.  A.  (N.  S.)  634;  33  L.  R.  A. 
(N.  S.)  646;  42  L.  R.  A.  (N.  S.)  1229;  4  Ann.  Oas.  599;  13  Ann. 
Cas.  36 ;  Ann.  Cas.  1913  C  210. 


Green  Engineering  Company  v.  Rosinski. 

[No.  8,061.     Filed  July  2,  1914.     Rehearing  denied  December  9, 
1914.     Transfer  denied  January  20,  1915.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Complaint — ^A 
complaint  charging  that  plaintiff  was  employed  to  perform  a  serv- 
ice that  was  not  dangerous  and  was  shortly  after  placed  at 
dangerous  work  which  was  not  embraced  In  his  contract  of  em- 
ployment, that  he  was  Inexperienced  and  had  no  notice  or  knowl- 
edge of  the  danger  of  such  work  and  had  no  opportunity  to  In* 
form  himself  of  such  danger,  and  that  defendant  had  knowledge, 
etc.,  sufficiently  stated  a  cause  of  action,    p.  606. 

2.  Master  and  Servant. — Injuries  to  Servant. — Assum^ption  of 
Risk. — Complaint. — Want  of  Knowledge. — In  the  absence  of  com- 
plaint made  and  a  promise  to  repair,  an  employe  accepting  a 
working  place  provided  for  him  must  use  his  senses  to  ascertain 
the  condition  of  the  place  and  the  dangers  resulting  therefrom, 
and  assumes  all  the  ordinary  risks  which  are  known  to  him  and 
which  are  discoverable  In  the  exercise  of  ordinary  skill ;  but  as 
a  matter  of  pleading  the  allegation  that  the  danger  was  unknown 
to  plaintiff  Is  sufficient  to  rebut  the  presumption  of  knowledge, 
both  actual  and  constructive,    p.  606. 

3.  Master  and  Servant. — Injuries  to  Servant. — Trial. — Verdict. — 
Answers  to  Interrogatories. — Where  the  complaint  charged  that 
the  proximate  cause  of  plaintiff's  injuries  was  the  negligence  of 
defendant  In  changing  plaintiff's  employment  from  a  safe  and 
simple  work  to  a  difficult  and  dangerous  one  not  embraced  in 
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Iiis  contract  of  employment,  and  in  furnishing  him  an  unsafe 
place  to  work,  a  verdict  for  plaintiff  was  overcome  by  the  jury's 
answers  to  interrogatories  showing  that  plaintiff  was  employed 
to  do  general  excavating,  and  that  the  breaking  of  cement  in  a 
cistern,  which  he  was  doing  when  injured,  was  a  part  of  that 
employment    p.  608. 

4.  Master  and  Sebvant. — Injuries  to  Servant  —  Complaint. — 
Theory, — Answers  to  Interrogatories, — ^Where  the  Jury's  answers 
to  interrogatories  are  in  conflict  with  the  verdict  for  plaintiff 
upon  the  theory  of  defendant's  negligence  as  charged  in  the  com- 
plaint, the  verdict  can  not  l>e  permitted  to  stand  merely  because 
answers  relating  to  a  fragment  of  such  theory  nullify  each  other 
or  are  such  that  they  might  be  reconciled  with  the  verdict 
p.  608. 

5.  Master  and  Servant. — Injuries  to  Servant. — Evidence. — A  ver- 
dict for  plaintiff  on  a  complaint  charging  negligence  in  trans- 
ferring plaintiff  from  a  safe  to  a  dangerous  employment  and  in 
Mot  providing  sufficient  light  for  his  place  of  work,  is  not  sus- 
tained by  the  evidence  which  clearly  shows  that  the  work  plain- 
tiff was  doing  at  the  time  of  his  injury  was  within  the  scope 
of  his  original  emplo3rment,  and  does  not  show  that  the  place  was 
insufficiently  lighted,  and  from  which  it  appears  that  the  injury 
was  solely  the  result  of  a  misunderstanding  between  plaintiff  and 
a  fellow  servant    p.  609. 

6.  Master  and  Servant. — Injuries  to  Servant — Assumption  of 
Risk. — Change  of  Employment. — Where  an  employe  is  directed  to 
work  at  a  new,  different  and  hazardous  employment  temporarily 
he  is  not  charged  with  assumption  of  the  risk  during  the  time 
requisite  to  understand  the  hazards  of  such  new  employment, 
p.  609. 

7.  Master  and  Servant. — Change  of  Employment, — Duty  to  Warn 
Servant. — Assumption  of  Risk. — Where  a  servant  is  directed  to 
work  at  a  more  hazardous  employment  than  that  embraced  in 
his  usual  duties,  it  is  the  master's  duty  to  warn  him  of  the  dan- 
gers and  give  liim  such  instructions  as  will  enable  him  to  avoid 
injury,  unless  the  peril  and  the  means  of  avoiding  it  are  ap- 
parent to  the  servant  while  performing  the  required  service,  in 
which  event  the  servant  assumes  the  risk.    p.  609. 

From  Delaware  Circuit  Court;  P.  H.  Elliott,  Special 
tkidge. 

Action  by  Gus  Rosinski  against  the  Oreen  Engineering 
Company.  Prom  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed. 
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SUverburg,  Bracken  &  Oray,  for  appellant. 
Tempter  &  Ogle  and  John  McPhee,  for  appellee. 

Ibach,  p.  J. — ^Appellant  was  employed  by  the  Muncie 
Electric  Light  Company  to  reconstruct  its  plant  in  the  city 
of  Muncie.  In  the  performance  of  such  work  it  employed 
appellee  as  a  common  laborer,  and  while  engaged  in  his  work 
he  was  injured  by  appellant's  alleged  negligence.  'Riis 
action  was  to  recover  damages  for  such  injuries. 

The  averments  of  the  amended  complaint  in  one  paragraph 
may  be  briefly  stated  as  follows:  Appellee  was  employed  to 
dig  and  shovel  about  the  plant  of  the  Muncie  Electric  Light 
Company,  which  was  being  reconstructed  by  appellant,  and 
was  employed  to  do  nothing  else.  The  work  which  he  was 
employed  to  perform  was  simple  and  free  from  danger. 
Afterward,  appellant  negligently  set  appellee  to  work  at  the 
dangerous  employment  of  holding  a  drill  while  it  was  being 
struck  with  heavy  sledges  by  other  employes  for  the  purpose 
of  breaking  up  a  concrete  floor  of  a  large  cistern,  a  place 
which  was  improperly  lighted.  Appellee  was  inexperienced 
in  said  work  at  the  time  of  the  accident  and  he  did  not  know 
or  comprehend  the  amount  and  kind  of  light  that  would  be 
necessary  for  such  work  in  such  a  place,  and  from  the  time 
he  was  ordered  by  appellant  to  do  such  work  in  the  cistern 
he  did  not  have  time  before  starting  at  such  work  to  learn 
by  the  use  of  ordinary  care  and  diligence  on  his  part,  how 
much  light  would  be  required  to  safely  work  at  said  drilling 
under  all  the  circumstances  and  he  did  not  know  or  compre- 
hend at  any  time  that  it  was  dangerous  to  work  in  the  cis- 
tern at  said  drilling  without  more  light  than  was  furnished, 
also  while  it  was  dark  in  the  cistern  at  the  time  he  was  put 
to  work  at  helping  to  drill  at  the  bottom  of  the  same,  appel- 
lee's inexperience  with  said  work  and  lack  of  knowledge  of 
the  proper  conditions  as  to  the  amount  of  light  necessary 
for  those  engaged  in  drilling  in  order  to  do  the  work  with 
reasonable  safety,  led  him  to  believe  that  he  could  engage  in 
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said  work  with  safety  and  the  darkness  was  not  such  at  said 
time  or  at  other  times  sufficient  to  deter  an  ordinarily  pru- 
dent man  from  obeying  appellant's  order  to  do  said  work 
at  said  time,  and  he  did  not  know  at  any  time  that  it  was 
dangerous  to  engage  in  said  work  owing  to  said  darkness, 
and  he  did  not  realize  that  it  was  dangerous  until  he  was 
injured.  Appellant  knew  that  said  cistern  was  not  suffi- 
ciently lighted  for  drilling.  It  was  practical  to  light  the 
cistern  with  electric  light,  and  appellant  had,  convenient 
to  the  cistern,  plenty  of  electric  lights  which  it  could  have 
furnished  to  appellee.  Appellant  ordered  appellee  to  leave 
the  place  where  he  was  engaged  in  digging  and  shoveling 
and  ordered  him  to  proceed  with  the  work  of  drilling,  well 
knowing  the  cistern  was  dangerous  on  account  of  insufficient 
light  for  drilling  with  safety,  and  knowing  **that  those 
wielding  the  sledges  to  strike  the  iron  drill  in  the  hands  of 
the  plaintiff  were  likely  to  strike  plaintiff's  person  on  ac- 
count of  not  being  able  to  see  the  signals  given  by  the  plain- 
tiff to  those  using  the  sledges  as  to  when  to  strike  and  not 
being  able  at  all  times  to  see  when  said  drill  was  in  proper 
position  and  plaintiff's  hands  were  out  of  danger."  On 
March  13,  1910,  appellee  was  holding  said  drill  in  the  usual 
and  proper  manner  and  the  two  other  workmen  were  strik- 
ing it  with  sledges,  and  said  drill  was  driven  through  the 
bottom  of  the  cistern  and  became  fast,  and  while  appellee 
was  engaged  in  trying  to  loosen  said  drill  with  his  hands  in 
the  proper  way  and  in  a  careful  and  prudent  manner,  **one 
of  the  men  striking  said  drill  as  aforesaid,  not  being  able 
to  see  properly  and  believing  that  it  was  his  turn  to  strike 
and  not  being  able  to  see  on  account  of  said  insufficient 
light  in  time  to  prevent  said  accident,  that  the  plaintiff  had 
his  hands  on  the  top  of  said  drill  trying  to  loosen  the  same, 
struck  said  drill  and  by  the  force  of  said  blow  drove  the 
large  iron  head  of  said  drill  entirely  through  the  right 
hand  of  the  plaintiff  at  the  center  of  his  hand."    A  demur- 
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rer  to  this  complaint  was  overruled,  and  appellant  excepted. 
Issaes  were  joined  by  an  answer  in  general  denial.  Trial 
by  jury  resulted  in  a  verdict  for  appellee  for  $5,000,  and 
with  the  general  verdict  the  jury  returned  answers  to  in- 
terrogatories. Over  appellant's  motion  for  judgment  on 
such  answers  notwithstanding  the  general  verdict,  judgment 
was  rendered  for  appellee  on  the  verdict.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  appellant  has  as- 
signed as  error  all  of  the  above  mentioned  adverse  rulings. 

We  have  considered  the  complaint  in  its  entirety,  and  have 

reached  the  conclusion  that  it  spates  a  cause  of  action.    It 

evidently  proceeds  upon  the  theory  that  appellee  was 

1.  employed  to  perform  a  kind  of  service  which  was 
not  dangerous  and  shortly  thereafter  he  was  changed 
to  a  dangerous  work  which  was  not  embraced  in  his 

2.  contract  of  employment.  While  it  is  well  established 
that  where  there  is  no  complaint  made  and  no  promise 

to  repair  and  an  employe  accepts  a  working  place  provided 
for  him,  he  is  required  to  use  his  senses  to  ascertain  the  con- 
dition of  such  working  place  and  the  dangers  resulting  there- 
from and  he  assumes  all  the  ordinary  risks  of  his  employ- 
ment which  are  known  to  him  or  which  by  the  exercise  of 
ordinary  skill  would  have  been  discovered  by  him  (Penn- 
sylvania Co.  V.  Ebaugh  [1899],  152  Ind.  531,  53  N.  E.  763, 
and  cases  cited),  yet  as  a  matter  of  pleading  the  allegations 
that  he  did  not  know  of  such  danger  are  sufficient  to  rebut 
not  only  actual  knowledge,  but  constructive  knowledge  as 
well.  Baltimore,  etc.,  R.  Co.  v.  Roberts  (1903),  161  Ind.  1, 
7,  67  N.  E.  530,  and  cases  cited ;  Federal  Cement  Tile  Co.  v. 
Korff  (1912),  50  Ind.  App.  608,  97  N.  E.  185,  and  cases 
cited.  The  court  did  not  err  in  overruling  the  demurrer 
to  the  amended  complaint. 

The  next  question  discussed  is  the  overruling  of  appeU 
lant's  motion  for  judgment  on  the  answers  to  the  interroga- 
tories. The  interrogatories  and  answers  are  long,  and  it  is 
sufficient  to  say  that  the  jury  by  tliese  answers  found  that 
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appellee  at  the  time  of  his  injury  was  fifty-nine  years  of 
age,  of  average  eyesight,  and  an  experienced  laborer.  It  is 
then  found  that  appellee  was  employed  to  assist  in  the  work 
of  excavating  in  and  about  the  electric  light  plant  and  prem- 
ises and  that  such  work  required  the  removal  of  the  cement 
bottom  from  the  cistern  located  on  the  premises  of  said 
plant,  and  that  he  was  engaged  in  such  work  when  injured. 
It  is  then  found  that  there  was  an  opening  five  feet  wide  and 
forty  feet  long  in  the  top  of  such  cistern  and  immediately 
over  the  place  where  he  was  working  when  injured,  and 
there  was  no  roof  or  covering  over  that  part  of  the  building 
where  the  cistern  was  located.  Men  named  Clark  and  Jones 
worked  with  iiDpellee  in  breaking  the  concrete  for  something 
more  than  eight  hours  before  he  was  injured,  and  the  con- 
ditions were  the  same  in  the  cistern  at  the  time  appellee  was 
injured  as  they  were  when  he  began  to  work.  The  position 
of  the  men  wielding  the  sledges  and  appellee  at  the  time  of 
the  accident  was  such  that  the  blow  from  Clark's  sledge 
drove  the  drill  through  the  cement  and  then  appellee  in  re- 
moving it  placed  his  hand  on  the  top  of  the  drill,  when 
Jones  with  his  sledge  struck  appellee's  hand.  Immediately 
prior  thereto  appellee  had  looked  and  saw  that  Clark  had 
ceased  striking  and  his  hammer  was  resting  on  the  floor,  and 
also  saw  Jones's  hammer  resting  on  the  floor.  He  was  plac- 
ing his  hand  over  the  top  of  the  drill  just  as  Jones  was  in  the 
act  of  striking  the  drfll,  with  his  hammer,  and  said  hammer 
was  within  ten  inches  of  the  head  of  the  drill  when  he  placed 
his  hand  thereon,  and  Clark  saw  him  so  place  his  hand. 
Again  it  is  found  that  it  was  highly  dangerous  to  place  his 
hand  on  top  of  the  drill  and  that  appellee  knew  it,  also  ''that 
inexperience  and  surroundings"  were  the  dangers  about  ap- 
pellee's work  of  holding  the  drill  of  which  he  was  ignorant 
before  the  time  of  his  injury,  and  that  ''insuflBcient  light 
and  inexperience"  were  the  dangers  about  appellee's  work 
of  which  appellant  had  knowledge,  but  of  which  appellee  did 
not  know  or  comprehend.    At  the  time  appellee  was  directed 
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to  do  the  particular  work,  he  made  no  complaint,  and  did 
not  ask  that  lights  be  furnished.  There  was  not  sufficient 
light  in  the  cistern  for  the  workmen  to  see  the  head  of  the 
drill,  at  the  time  appellee  was  injured.  The  workman  Jones 
saw  appellee  place  his  hand  on  top  of  the  drill.  Jones  did 
not  know  the  drill  had  gone  through  the  cement,  and  ap- 
pellee did  not  signal  to  Jones  that  he  was  about  to  put  his 
hand  on  top  of  the  drilL 

It  is  charged  in  the  complaint  that  the  proximate  cause  of 
appellee's  injuries  was  the  negligence  of  appellant  in  chang- 
ing appellee's  employment  from  a  safe  and  simple 

3.  work  to  a  difficult  and  dangerous  one  and  in  furnish- 
ing him  a  place  to  work  which  was  unsafe  from  in- 
sufficient lighting.  The  trial  seems  to  have  proceeded  upon 
the  theory  that  it  was  the  combination  of  the  acts  of  negli- 
gence which  constituted  the  proximate  cause  of  the  injuries 
received,  and  upon  such  theory  we  have  held  the  complaint 
sufficient  to  withstand  the  demurrer.  By  the  answers  to  the 
interrogatories  the  jury  finds  that  appellee  was  employed  to 
do  general  excavating,  and  that  the  breaking  up  of  the 
cement  floor  of  the  cistern,  at  which  he  was  engaged  when 
injured,  was  a  part  of  that  employment.  Such  findings  are 
directly  against  the  charge  of  the  complaint  that  he  was 
sent  to  do  work  for  which  he  was  not  employed,  and  thus 
entirely  contradict  the  one  element  of  the  specific  charge  of 
negligence  that  he  was  at  the  time  of  his  injury  engaged  at 
work  for  which  he  had  not  been  employed,  for  it  is  spe- 
cifically found  that  the  work  at  which  he  was  then  engaged 

was  a  part  of  his  original  employment.    As  to  the 

4.  place  where  he  was  required  to  work  being  insuffi- 
ciently lighted,  the  answers  are  in  such  conflict  and 

confusion  that  they  nulUfy  each  other,  so  that  we  can  not 
say  that  evidence  would  not  have  been  admissible  under  the 
issues  which  would  support  the  general  verdict  as  to  the  ele- 
ment in  the  charge  of  negligence  that  appellee  was  sent  to 
work  in  an  insufficiently  lighted  place.    This,  of  itself,  how- 
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ever,  -will  not  aid  appellee  because  if  he  is  permitted  to  re- 
cover it  mtist  be  upon  the  theory  declared  in  his  complaint 
and  not  a  fragment  thereof,  about  which  the  averments  when 
standing  alone  do  not  state  a  cause  of  action.  We  are  forced 
to  conclude  therefore,  that  the  court  erred  in  failing  to  sus- 
tain appellant's  motion  for  judgment  on  the  answers  to  the 
interrogatories. 

It  is  also  assigned  as  error  that  the  verdict  is  not  sustained 

by  sufficient  evidence.    The  evidence  shows  that  the  work  at 

which  appellee  was  engaged  when  injured,  was  work 

5.  within  the  scope  of  his  employment.  It  does  not 
show  that  the  place  was  insufficiently  lighted.  Ap- 
pellee himself  testified  that  he  had  worked  at  holding  the 
drill  for  about  eight  hours  immediately  prior  to  the  time  of 
receiving  his  injuries.  He  saw  and  appreciated  all  the  con- 
ditions which  surrounded  him.  He  knew  the  manner  in 
which  the  drill  was  to  be  held  by  him  while  it  was  being 
struck  by  his  fellow  workmen.  He  knew  that  it  was  proper 
to  break  away  a  part  of  the  floor  and  remove  the  drill  when 
it  had  cut  through  the  cement.  He  knew  that  if  he  placed 
his  hand  on  top  of  the  drill  and  it  was  struck  by  a  sledge 
he  would  be  injured.  His  own  testimony  shows  that  he  was 
conscious  of  the  fact  that  a  mistake  on  his  part  or  that  of 
his  fellow  workmen,  might  result  in  injury  and  it  appears 
from  all  the  evidence  that  the  injury  was  received  not 
through  any  neglect  of  appellant  as  charged,  but  owing  to 
a  misunderstanding  on  the  part  of  appellee  and  on  the 
part  of  Jones  who  was  wielding  the  sledge  which  struck  him. 

Again  it  is  a  rule  of  law,  well  understood,  that  an 

6.  employe  assumes  all  ordinary  risks  incident  to  his 
employment  which  are  open  and  obvious.  The  rule 
of  nonassumption  of  risk  applies  when  the  employe 

7.  is  directed  to  work  at  a  new,  different  and  hazardous 
employment  temporarily  and  then  he  is  freed  from 

the  assumption  of  risk  only  during  such  time  as  is  nec- 
VoL.  57—39 
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essary  for  him  to  uaderstand  the  hazards  of  his  new  em- 
ployment. In  the  present  case,  if  it  might  be  said  that  the 
appellee  was  called  upon  to  encounter  additional  dangers  to 
those  attached  to  the  work  at  which  he  was  previously  en- 
gaged by  being  required  to  hold  the  driU  in  question,  he 
will  be  presumed  to  have  assumed  the  risks  and  dangers 
which  were  open  and  obvious  to  him  while  holding  the  drill 
for  a  period  of  eight  hours  prior  to  his  injury  and  under 
conditions  which  were  unchanged  from  those  surrounding 
him  at  the  first  moment  he  engaged  in  such  work,  and  this 
is  especially  true  in  view  of  his  testimony  that  just  prior  to 
his  injury  he  knew  and  understood  all  that  any  one  could 
have  known  about  the  working  place  assigned  to  him.  He 
was  not  a  young  and  inexi>erienced  minor,  but  an  adult  in 
full  possession  of  his  senses,  with  twenty  years*  experience 
at  common  labor,  and  the  work  he  was  doing  when  injured 
was  merely  common  labor.  The  Supreme  Court  of  Uus 
State,  in  considering  a  case  where  the  employe  was  put  to  a 
service  outside  of  his  original  employment,  said:  ''One  of 
the  duties  which  the  law  casts  upon  the  master  is  not  to  ex- 
pose an  inexperienced  servant,  whom  he  requires  to  perform 
a  dangerous  service,  to  such  danger  without  giving  him 
warning  thereof.  He  is  required  to  give  such  servant  such 
instructions  as  will  enable  him  to  avoid  the  injury,  unless 
while  performing  the  required  service  both  the  peril  and  the 
means  of  avoiding  it  are  apparent."  Republic  Iron,  etc.,  Co, 
Y.  Ohler  (1903),  161  Ind.  393,  402,  68  N.  E.  901.  To  the 
same  effect  see  Jenney  Electric,  etc.,  Co.  v.  Murphy  (1888), 
115  Ind.  566, 18  N.  E.  30 ;  Pittsburgh,  etc.,  B.  Co.  v.  Adams 
(1886),  105  Ind.  151,  162,  5  N.  E.  187;  Ryan  v.  Armour 
(1897),  166  lU.  568,  47  N.  E.  60.  Applying  the  law  as  it 
is  announced  in  these  cases,  and  considering  all  the  evidence 
introduced  at  the  trial,  we  hold  that  the  verdict  in  this  case 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law, 
and  the  court  erred  in  refusing  to  grant  a  new  trial. 
"We  would  be  authorized  to  direct  a  verdict  for  appellant 
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on  the  answers  to  interrogatories,  but  believe  that  justice 
would  be  best  subserved  by  granting  a  new  trial. 

Judgment  reversed,  with  directions  to  the  trial  court  to 
sustain  appellant's  motion  for  new  trial. 

Note. — Reported  in  105  N.  E.  938.  As  to  duty  of  master  to  fur- 
nish safe  means  4md  appliances  for  servant  to  work  with,  see  92 
Am.  Dea  213 ;  21  Am.  Rep.  579.  As  to  when  risks  of  work  outside 
scope  of  employment  are 'deemed  to  be  assumed,  see  48  L.  R.  A.  803. 
As  to  servant's  assumption  of  risk  in  attempting  dangerous  work 
in  obedience  to  orders  without  fully  appreciating  danger,  see  4  L. 
R.  A.  (N.  S.)  838.  As  to  servant*s  asumption  of  risk  from  latent 
danger  or  defect,  see  17  L.  R.  A.  (N.  S.)  76.  As  to  master's  duty 
to  instruct  servant  as  to  risks  from  changed  condition  of  in- 
strumentalities or  place  of  work,  see  44  L.  R.  A.  45. 


Longfellow  et  al.  v.  Vernon, 

[No.  8^e.    Filed  May  15,  1914.     Rehearing  denied  December  11, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Physicians  and  Surgeons. —  Malpractice, —  Complaint — Su/fl- 
ciency, — Each  of  several  paragraphs  of  complaint  in  an  action  for 
malpractice  were  sufficient  to  withstand  a  demurrer,  which,  in 
addition  to  the  usual  averments,  alleged  respectively  negligence 
in  unskilfully  and  ignorantly  treating  plaintifTs  limb  by  failing 
to  make  proper  diagnosis  of  the  injury  which  could  easily  have 
been  done  by  ordinary  diligence,  care  and  skill ;  negligence  in  re- 
moving adhesive  plasters ;  negligence  and  lack  of  skill  in  placing 
the  limb  in  a  plaster  of  Paris  cast ;  negligence  in  failing  to  prop- 
erly diagnose  the  case ;  in  removing  the  adhesive  plaster  and  in 
placing  the  limb  in  a  plaster  of  Paris  cast;  negligence  in  the 
diagnosis  of  the  case  and  in  failing  to  discover  the  dislocation 
of  plaintiff's  hip;  negligence  in  failing  to  diagnose  the  injury 
which  was  alleged  to  have  been  a  dislocation  of  the  hip,  and  in 
the  treatment  of  the  limb;  and  each  alleging  that  by  reason  of 
the  negligence  therein  charged  disease  of  the  bone  and  blood 
poisoning  developed,  making  an  operation  necessary,  etc.    p.  615. 

2L  Physicians  and  Subgeons. — Degree  of  Skill  Required, — ^A  phy- 
sician or  surgeon  acting  under  a  general  employment  does  not 
undertake  absolutely  to  cure  his  patient,  but  he  is  bound  to 
possess  and  exercise  the  average  degree  of  skill  and  learning 
possessed  and  exercised  by  meml)ers  of  the  profession  in  good 
standing  practising  in  similar  localities  at  the  time,  and  his 
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failure  to  use  that  reasonable  care  and  diligence  ordinarily 
exercised  by  members  of  the  profession  in  similar  cases,  under 
like  conditions,  constitutes  negligence,    p.  621. 

3.  Physicians  and  Subgeons. — Malpmctice. — Liabilitv. — ^A  phy- 
sician or  surgeon  is  liable  to  answer  in  damages  for  injuries  which 
were  proximately  caused  by  his  want  of  such  reasonable  degree 
of  skill  and  learning  ordinarily  possessed  by  physicians  and 
surgeons  practising  in  similar  localities  at  the  time,  or  by  his 
negligence  In  the  diagnosis  of  the  case  or  in  the  treatment  of  the 
patient,    p.  621. 

4.  Physicians  and  Subgeons. — Malpractice. — Acts  or  OmisHons 
Constitutinff. — Failure  by  a  physician  or  surgeon  to  exercise  the 
reasonable  care  and  diligence  required  by  the  law  may  be  predi- 
cated on  things  done  that  should  not  have  been  done,  or  on  the 
negligent  failure  to  do  or  cause  to  be  done  something  .that 
should  have  been  done  in  the  particular  Instance,    p.  622. 

5.  Physicians  and  Subgeons. —  Malpractice. —  Verdict, — Answers 
to  Interrogatories, — The  Jury's  answers  to  interrogatories  to  the 
effect  that  a  tight  bandage  will  not  produce  blood  poison  without 
first  producing  gangrene,  and  that  a  tight  bandage  will  produce 
a  condition  in  which  there  is  blood  poison  in  twenty-four  hours 
without  first  producing  gangrene,  eta,  nullify  each  other  and 
hence  do  not  control  a  verdict  for  plaintiff  on  a  paragraph  of 
complaint  for  malpractice  charging  negligent  treatment  in  plac- 
ing plaintifTs  limb  in  a  bandage  or  plaster  of  Paris  cast  which 
was  so  tight  as  to  greatly  impede  and  stop  circulation,  whereby 
blood  poisoning  developed  and  spread  to  all  parts  of  plaintifTs 
body.    p.  622. 

6.  Physicians  and  Subgeons. — Malpractice, — Verdict, — Answers 
to  Interrogatories, — ^In  an  action  for  malpractice  in  the  treatment 
of  plaintifTs  limb,  the  Jury*s  finding  in  answer  to  interrogatories 
that  the  use  of  a  plaster  of  Paris  cast  and  the  method  of  apply- 
ing it  to  plaintiff's  limb  were  proper,  is  not  in  irreconcilable  con- 
flict with  a  verdict  for  plaintiff,  where  the  complaint  charged  that 
the  limb  was  badly  swollen,  sore  and  tender,  and  that  the  cast 
was  negligently  made  so  tight  that  by  reason  thereof,  together 
with  the  condition  and  negligent  treatment  of  the  limb,  the  in- 
juries complained  of  resulted,    p.  623. 

7.  Appeal.  —  Review,  —  General  Verdict,  —  Answers  t(>  Interrog<t- 
tories. — A  general  verdict  for  plaintiff  is  a  finding  in  plaintiff's 
favor  of  every  material  fact  alleged,  and  in  determining  the  suffi- 
ciency of  the  Jury's  answers  to  overcome  same  the  court  on  appeal 
will  not  consider  the  evidence  actually  before  the  Jury,  but  will 
treat  the  verdict  as  supported  by  any  legitimate  evidence  pos- 
sible under  the  issues,    p.  623. 

S,    Physicians  and   Subgeons.  —  Malpractice. — Verdict, — Anstcers 
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to  Interrogatories. — ^In  an  action  for  malpractice  in  the  treat- 
ment of  plaintifiTs  limb  resulting  in  disease  of  the  bone  and  blood 
poisoning,  the  Jury*s  answers  to  interrogatories  to  the  effect  that 
osteo-myelitis  Is  accompanied  by  severe  pain  from  the  beginning, 
and  that  plaintiff*s  pain  prior  to  the  time  adhesive  strips  were 
applied  by  defendants  was  not  caused  by  that  disease,  but  was 
due  to  a  sprained  ankle,  at  least  warrant  the  inference  that 
plaintiff  did  not  have  osteo-myelitis  before  she  was  treated  by  de- 
fendants, and  hence  are  not  In  conflict  with  a  verdict  for  plain- 
tiff.   p.62a 

9.  Physicians  and  Surgeons. —  Malpractice^ — Ferdfcf. —  Answers 
to  Interrogatories, — ^The  Jury's  finding  in  answer  to  Interroga- 
tories in  a  malpractice  case,  that  septicaemia  or  blood  poisoning 
is  a  pus  infection  of  the  blood  produced  by  a  germ,  does  not  con- 
flict with  the  finding  embraced  in  the  general  verdict  that  blood 
poisoning  complained  of  by  plaintiff  resulted  from  the  negligent 
application  of  adhesives  and  a  plaster  of  Paris  cast  to  her  limb, 
p.  624. 

10.  Physicians  and  Sttbgeons. — Malpractice, — Verdict, — Answers 
to  Interrogatories, — ^The  Jury's  answer  to  an  interrogatory  affirm- 
ing that  It  did  not  find  that  plaintiff's  hip  was  not  dislocated 
was  not  in  conflict  with  a  verdict  for  plaintiff  which  found  that 
it  was  dislocated;  nor  did  the  answer  showing  that  plaintlfiTs 
"present  condition"  Is  due  to  osteo-myelitis  necessarily  show  that 
it  could  not  have  resulted  from  the  causes  alleged  in  the  com- 
plaint, when  considered  in  the  light  of  any  legitimate  evidence 
possible  under  the  issues,    p.  624. 

11.  Physicians  and  Surgeons. — Malpractice. — Negligent  Diag- 
nosis.— A.  physician  may  be  liable  for  his  negligence  In  failing  to 
use  ordinary  skill  and  diligence  in  diagnosing  a  case.    p.  625. 

12.  Physicians  and  Surgeons. —  Malpractice, —  Evidence, —  Suffl- 
ciency, — ^In  an  action  for  malpractice  in  the  treatment  of  plain- 
tifTs  limb,  alleged  to  have  resulted  in  disease  of  the  bone  and 
blood  poisoning,  evidence  supporting  the  general  averments  of  the 
complaint  as  to  the  employment  of  defendants,  the  history  of 
plaintiff's  injury  and  the  rendition  of  the  services,  together  with 
the  testimony  of  lay  witnesses  that  the  attending  physicians  said 
that  plaintiff  had  blood  poisoning  and  that  it  resulted  from  a 
tight  bandage  or  other  treatment  by  defendants,  and  that  of 
medical  experts  in  answer  to  hypothetical  questions  that  blood 
poisoning  might  be  produced  from  treatment  such  as  plaintiff 
received,  that  disease  of  the  bone  might  follow,  and  that  in  their 
opinion  plaintiff  had  blood  poisoning,  etc.,  was  sufficient  to  sup- 
port a  verdict  for  plaintiff,    pp.  625, 631. 

13.  Evidence. — Opinion  Evidence. — Experts, — Nonexperts, — ^Where 
a  question  depends  wholly  on  scientific  or  expert  knowledge,  per- 
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sons  not  possessing  the  requisite  skill  and  knowledge  to  g^ve  their 
answers  probative  value  are  not  competent  to  testify;  but  the 
rule  does  not  limit  or  prescibe  the  testimony  of  nonexperts  as  to 
I)articular  facts  within  their  knowledge,  which  may  bear  upon 
questions  depending  for  their  ultimate  solution  upon  scientific 
knowledge,    p.  629. 

14.  Physicians  ani>  Subgeonb. — Malpractice. — OpMcn  Evidence. 
— Experts, — Whether  a  physician  has  treated  a  particular  Injury 
properly,  or  whether  a  surgical  operation  was  skilfully  performed, 
or  whether  a  particular  disease  resulted  from  alleged  negligent 
treatment,  and  like  questions  of  science,  must  of  necessity  depend 
upon  the  testimony  of  physicians  and  surgeons  learned  in  sucb 
matters,    p.  629. 

15.  Physicians  and  Subgeons. — Malpractice, — Opifiion  Evidence. 
— Nonexperts, — In  an  action  for  malpractice  facts  relating  to  the 
treatment  of  the  patient  may  be  stated  by  nonexperts,  -thougli 
they  may  be  incompetent  to  give  an  opinion  as  to  the  value  or 
effect  of  such  facts  from  a  medical  or  surgical  point  of  view, 
p.  629. 

16.  Evidence. —  Opinion  Evidence, —  Hypothetical  Questions, —  Ex^ 
perts, — ^When  facts  having  some  testimony  to  prove  them  are 
stated  hypothetically  to  an  expert,  and  he  states  his  opinion  based 
thereon,  such  evidence  should  be  considered  along  with  other 
testimony  in  the  case  and  be  given  such  weight  as  the  Jury,  under 
proper  Instructions,  may  deem  it  to  merit,  regardless  of  the  fact 
that  all  or  a  part  of  the  statements  in  such  hypothetical  ques- 
tion may  depend  entirely  for  proof  upon  the  evidence  of  non- 
experts,   p.  629. 

17.  Physicians  and  Sttboeonb. — Malpractice, — Negligence, — Ex- 
pert Testimony, — The  facts  may  be  such  in  a  malpractice  case 
as  to  enable  the  Jury  to  find  negligence  in  the  treatment  of  the 
patient  without  the  aid  of  expert  testimony,    p.  630. 

18.  Physicians  and  Surgeons. — Malpractice, — Issues, — Evidence, 
— AdmissiMUty, — Where  the  issues  in  a  malpractice  case  present 
the  question  of  defendants'  want  of  professional  skill  and  learn- 
ing, and  negligence  in  failing  to  exercise  ordinary  care  in  the 
diagnosis  and  treatment,  all  the  facts  and  circumstances  of  the 
treatment,  the  condition  and  conduct  of  the  patient,  the  acts  and 
conduct  of  the  physicians,  their  omissions,  if  any,  and  any  other 
facts  that  may  throw  light  upon  the  questions  at  issue  are  proper 
matters  of  evidence  to  be  given  by  any  competent  witness,    p.  630. 

19.  Physicians  and  Suboeons.  —  Malpractice,  —  LiahUity.  —  The 
question  of  negligence  or  failure  of  a  physician  to  use  ordinary 
care  and  skill  is  to  be  determined  from  his  acts,  conduct,  omis- 
sions and  treatment  in  the  particular  instance  and  does,  not  de- 
pend upon  his  professional  skill  and  learning,    p.  631. 
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20.  Affeai*. — Review, — Refusal  of  Instructions. — Where  the  in- 
structlonb  fairly  and  accurately  stated  the  law  and  covered  all 
the  essentials  of  those  tendered,  the  refusal  of  the  latter  was  not 
hannf uL    p.  631. 

From  Howard  Circuit  Court ;  William  C.  Purdum,  Judge. 

Action  by  Mary  L.  Vernon,  by  her  next  friend  Addie 
Vernon,  against  Thomas  W,  Longfellow  and  another.  From 
a  judgment  for  plaintiff,  the  defendants  appeal.    Affirmed. 

Blacklidge,  Wolf  &  Barnes^  for  appellants. 
Bailey  &  Young,  for  appellee. 

Felt,  J. — ^This  is  a  suit  for  damages  brought  by  appellee 
against  appellants  for  alleged  malpractice.  The  complaint 
was  in  six  paragraphs,  each  of  which  was  answered  by  gen- 
eral denial.  The  case  was  tried  by  a  jury  and  a  verdict 
of  $2,500  was  returned  against  appellants,  with  answers  to 
certain  interrogatories.  Appellants'  motion  for  judgment 
on  the  answers  of  the  jury  to  the  interrogatories,  notwith- 
standing  the  general  verdict,  and  their  motion  for  a  new 
trial,  were  overruled,  and  judgment  was  rendered  on  the 
verdict.  From  this  judgment  appellants  appeal  and  assign 
as  error  the  overruling  of  their  separate  demurrers  to  each 
paragraph  of  the  complaint,  overruling  the  motion  for 
judgment  on  the  answers  to  the  interrogatories  and  their 
motion  for  a  new  trial. 

The  gist  of  the  first  paragraph  of  the  complaint  is  that 

on  October  16,  1905,  and  prior  thereto,  the  appellants  were 

^igaged  in  the  practice  of  medicine  and  surgery,  as 

1.  partners,  in  the  town  of  Tipton,  and  held  themselves 
out  as  competent  and  skilful  physicians  and  surgeons; 
that  on  that  day  appellee,  Mary  L.  Vernon,  was  five  years 
of  age,  in  good  health  and  free  from  disease  and  injuries  of 
any  kind;  that  on  said  day  she  slipped  and  injured  her 
right  leg  and  ankle  below  the  knee ;  that  in  the  afternoon  of 
October  17,  1905,  appellants  were  called  to  treat  the  injured 
limb  and  undertook  so  to  do;  that  they  carelessly,  negligent- 
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ly,  unskilfully  and  ignorantly  treated  the  limb,  in  this,  that 
they  and  each  of  them  carelessly,  negligently  and  ignorantly 
failed  and  refused  to  make  a  proper  diagnosis  of  the  in- 
jury ;  that  the  bone  of  the  leg  near  the  ankle  joint  was  splits 
which  fact  could  have  been  easily  and  readily  ascertained  by 
the  use  of  ordinary  skill  and  care ;  that  appellants  failed  to 
use  ordinary  care  and  skiU  and  carelessly  and  negligently 
failed  to  learn  the  true  condition  of  the  limb  and  diagnosed 
the  injury  as  a  mere  sprain  and  negligently  failed  to 
properly  bandage  and  treat  the  limb;  that  appellants  saw 
appellee  a  number  of  times  prior  to  October  20,  1905,  and 
she  was  at  such  times  suffering  severe  pain  in  said  limb  and 
the  same  was  very  sore  and  greatly  swollen,  but  notwith- 
standing said  facts  appellants  carelessly,  negligently  and 
ignorantly  failed  to  make  a  careful  examination  of  the  limb 
until  October  20,  1905,  and  failed  to  use  ordinary  care  to 
make  an  ordinary  examination  of  the  limb  to  ascertain 
the  nature  of  the  injury  and  the  cause  of  appellee's  suffer- 
ing, all  of  which  could  have  been  easily  done  by  ordinary 
diligence,  care  and  skill  in  making  an  ordinary  examination 
of  appellee's  limb  and  injuries;  that  by  reason  of  the  negli- 
gence, carelessness  and  ignorance  of  appellants  and  their 
failure  to  exercise  ordinary  care  and  skill  in  diagnosing  the 
injury  and  treating  the  limb,  the  bone  became  diseased, 
blood  poison  set  in  and  mortification  began  and  the  limb 
steadily  grew  worse  and  said  condition  spread  over  ap- 
pellee's entire  body;  that  by  reason  of  the  negligence  and 
carelessness  of  appellants  aforesaid,  appellee  became  so  dis- 
eased and  affected  that  an  operation  was  necessary  to  save 
her  life,  which  operation  took  place  on  February  24,  1906; 
that  a  part  of  the  bone  between  the  knee  and  the  foot  was 
removed,  the  bone  of  her  right  shoulder  had  to  be  scraped 
and  portions  thereof  removed;  that  her  entire  system  was 
inoculated  with  septic  poison  and  she  was  caused  to  suffer 
great  pain  and  anguish  of  body  and  mind  and  is  thereby 
permanently  injured  and  crippled  and  will  continue  to 
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soSer  the  remainder  of  her  life  all  on  account  of  the  afore- 
said negligence  and  want  of  skilly  care  and  proper  treat- 
ment on  the  part  of  the  appellants  to  appellee's  damage  in 
the  sum  of  $25,000. 

The  general  averments  of  the  second  paragraph  of  com- 
plaint are  snbstantially  the  same  as  those  of  the  first,  but  it 
is  especially  averred  that  appellants  carelessly,  negligently 
and  ignorantly  used  ordinary  gasoline  to  remove  from  ap- 
pellee's limb  an  adhesive  bandage  or  plaster;  that  the  limb 
was  swollen  and  badly  inflamed  and  by  the  use  of  the  gaso- 
line and  the  negligent  failure  of  the  appellants  to  prop- 
erly cleanse  the  same,  the  limb  became  sore,  blistered  and 
irritated  to  such  an  extent  as  to  produce  blood  poison  with 
the  results  aforesaid. 

The  third  paragraph  contains  the  same  general  allega- 
tions as  the  first  paragraph  and  specially  charges  that  on 
October  20,  1905,  appellants  carelessly,  ignorantly,  negli- 
gently and  unskilfully  placed  the  limb,  which  was  then  sore, 
swollen,  tender  and  inflamed,  in  a  plaster  of  Paris  cast,  and 
negligently  made  the  same  so  tight  as  to  greatly  impede  and 
stop  circulation;  that  because  of  said  treatment  mortifica- 
tion set  in  and  a  septic  condition  and  blood  poisoning  re- 
sulted, extending  throughout  her  whole  body ;  that  appellee 
was  thereby  thrown  into  spasms ;  her  temperature  reached 
106  degrees,  and  on  October  21,  1905,  the  cast  had  to  be 
removed;  that  thereafter  as  a  result  of  such  treatment,  in 
order  to  save  her  life,  appellee  underwent  a  dangerous  and 
painful  operation  which  is  described  as  in  the  other  para- 
graphs. 

The  fourth  paragraph  charges  negligence  in  failing  to 
diagnose  properly  the  case,  and  combines  the  specific  aver- 
ments of  the  second  and  third  paragraphs  as  to  the  use  of 
gasoline  and  the  tight  bandage. 

The  fifth  paragraph  contains  the  same  general  aver- 
ments as  the  first.  It  charges  a  negligent  failure  to  diag- 
nose properly  the  case  and  also  alleges  a  dislocation  of  the 
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right  hip  which  caused  pain  in  the  lower  limb,  and  alleges 
substantially  the  same  general  conditions  and  results  as 
are  charged  in  the  other  paragraphs. 

The  sixth  paragraph  charges  a  negligent  failure  to  dia^^- 
nose  the  injury  which  is  alleged  to  have  been  a  disloca- 
tion of  the  right  hip.  It  also  makes  substantially  the  same 
averments  as  to  the  tight  bandage  and  the  use  of  gasoline 
as  other  paragraphs  and  chaises  that  appellant  scraped  the 
blistered  limb  with  finger  nails  and  unclean  and  poisonous 
instruments  which  produced  blood  poison. 

Each  of  the  paragraphs  states  a  cause  of  action. 

The  substance  of  the  answers  of  the  jury  to  the  interroga- 
tories as  far  as  material  to  the  questions  presented  is  as 
follows :  That  appellee  a  girl  six  years  of  age  was  injured 
on  the  afternoon  of  Monday,  October  16,  1905,  and  the  fol- 
lowing night  and  day  complained  of  severe  pain  in  her  right 
ankle  and  foot ;  that  appellant^  McKee,  was  called  to  see  her 
about  5  p.m.  the  next  day  and  was  informed  by  the  mother 
of  appellee  that  the  child  had  fallen  or  had  been  struck  on 
the  ankle  the  day  before  and  had  been  suffering  severe  pain 
in  her  limb ;  that  she  wanted  to  know  whether  there  was  a 
sprain  or  some  other  injury  to  the  bone  or  joint;  that  said 
McEee  did  not  make  an  examination  of  the  foot  and  ankle 
at  that  time,  but  advised  the  mother  to  continue  to  make 
hot  applications  to  the  limb  as  she  had  been  doing;  that 
the  mother  called  appellant,  McKee,  again  on  Wednesday 
evening  the  18th,  and  he  found  appellee  still  suffering  severe 
pain ;  that  later,  on  the  same  evening,  both  appellants  called 
to  see  appellee  and  made  some  examination  of  her  foot  and 
ankle  and  put  on  some  adhesive  strips;  that  appellant, 
McEee,  called  the  next  morning  and  learned  that  appellee 
had  continued  to  suffer  greatly  and  was  still  restless  and 
suffering  intensely;  that  her  suffering  continued  through 
Thursday  and  Thursday  night,  and  appellant,  Longfellow, 
was  again  called  in  on  Friday  morning ;  that  about  9  p,m.  of 
the  same  day  both  appellants  saw  appellee;  that  it  was  at 
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that  time  the  usual  practice  among  physiciaDS  and  surgeons 
to  apply  adhesive  strips  in  order  to  place  a  joint  or  limb  at 
rest ;  that  on  Friday  appellants  removed  said  adhesive  strips 
from  appellee's  limb  by  applying  gasoline  and  it  was  then 
the  usual  and  customary  practice  of  physicians  and  sur- 
geons to  use  gasoline  to  loosen  and  remove  such  strips  and 
it  was  considered  proper  practice  among  physicians  and 
surgeoniS  «o  to  do ;  that  €tf  ter  removing  the  strips  water  was 
used  on  the  limb  where  the  strips  had  been  and  appellee  then 
was  chloroformed  and  a  plaster  of  Paris  dressing  was  placed 
on  her  ankle  and  limb  over  a  layer  of  medicated  surgeon's 
cotton,  held  in  place  by  a  strip  of  gauze;  that  it  was  the 
usual  and  customary  practice  among  physicians  and  sur- 
geons to  so  encase  an  injured  litnb  and  in  so  doing  appel- 
hmts  used  the  method  ordinarily  used  by  physicians  and 
surgeons  at  that  time ;  that  though  such  dressing  is  properly 
applied  to  the  ankle  and  foot,  the  toes  and  heel  frequently 
become  discolored ;  that  if  such  dressing  is  placed  t{K>  tight^ 
the  fact  is  indicated  by  the  heel  and  toes  becoming  cold; 
that  appellee  continued  to  suffer  intensely  after  said  plaster 
of  Paris  cast  was  placed  on  her  limb  and  at  11  o'clock  Fri- 
day night  Ae  went  iqto  convulsions;  that  appellant,  McKee, 
saw  appellee  Friday  afternoon  and  at  11  o'clock  that  night 
and  remained  with  her  until  Saturday  morning,  and  gave 
her  some  treatment  to  ease  her  pain;  that  appellant, 
McKee,  and  Dr.  Newcomer  saw  appellee  on  Saturday  about 
twealy-foiir  hours  after  liie  plaster  of  Paris  cast  was  put  on, 
and  Dr.  Newcomer  cut  open  the  cast ;  that  if  a  tig^t  dressing 
is  continued  too  long  around  the  ankle  and  foot  and  en- 
tirely stops  circulation  it  will  produce  gangrene  which  will 
first  appear  in  the  toes;  that  gangrene  did  not  exist  in  ap- 
peQee's  toes  prior  to  the  operation  in  February,  1906 ;  that 
gangrene  may  be  produced  without  blood  poisoning  accom- 
panying the  same;  that  gangrene  is  the  death  of  portions 
of  tiie  body  produced  by  cutting  off  the  nourishment  de- 
rived froni  the  blood ;  that  septicaemia,  or  blood  poison,  is 
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a  pu8  inf  ection  of  the  blood  and  the  pus  is  caused  by  a  germ 
without  which  poisoning  does  not  occur ;  that  a  tight  bandage 
will  not  produce  blood  poison  without  first  producing  gan- 
grene; that  a  tight  bandage  would  ''produce  a  condition 
in  which  there  was  blood  poison  in  twenty-four  hours  with- 
out first  producing  gangrene";  that  appellant,  McKee,  and 
Dr.  Dickey,  visited  appellee  on  Sunday  morning  and  Dr. 
Dickey  saw  her  in  the  afternoon  of  said  day ;  that  Dr.  New- 
comer and  Dr.  Dickey  visited  appellee  about  seven  p jbl  on 
Sunday  and  removed  the  plaster  of  Paris  dressing;  that 
Dr.  Newcomer  then  prescribed  a  flax  seed  ponllice  which 
was  used ;  that  Dr.  McKee  and  Dr.  Dickey  visited  appellee 
on  Monday  of  the  second  week  and  Dr.  McKee  on  Tuesday 
following;  that  Dr.  McKee  visited  appellee  the  last  time  on 
Wednesday  of  the  second  week;  that  appellee  had  in  her 
ankle  the  disease  known  as  osteo-myelitis,  which  is  a  disease 
of  the  bone  substance  itself,  in  which  pus  is  present  in  ''the 
bone  and  under  the  periosteum*',  and  produces  pain  from 
the  beginning;  that  *'the  present  condition"  of  appellee's 
right  ankle  and  foot  was  caused  by  the  disease  known  as 
osteo-myelitis;  that  the  pain  which  existed  in  appellee's 
ankle  and  limb  before  the  adhesive  strips  and  plaster  of 
Paris  dressing  were  placed  thereon  by  appellants  was  not 
caused  by  the  disease  known  as  osteo-myelitis^  which  pain 
at  such  time  was  due  to  a  sprained  ankle ;  that  neither  bone 
of  appellee's  lower  right  limb  was  split  or  fractured  at  the 
time  she  was  treated  by  appellants.  Interrogatory  101  and 
the  answer  is  as  follows:  ''Do  you  find  that  the  plaintiff's 
right  hip  was  not  dislocated  at  any  time  when  she  was 
treated  by  defendants,  or  either  of  them  as  set  out  in  the 
fifth  and  sixth  paragraphs  of  complaint?     Ana    No." 

Appellants  insist  that  the  answers  to  the  interrogatories 
are  in  irreconciliable  conflict  with  the  general  verdict;  tbat 
the  answer  that  there  was  no  split  or  fractured  bone  pre- 
vents a  recovery  on  the  first  paragraph  of  complaint  and 
that  the  answers  in  regard  to  the  use  of  gasoline  prevent  a 
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recovery  on  the  second  paragraph;  that  the  answers  to  the 
effect  that  it  was  customary  and  proper  practice  among 
physicians  to  use  a  plaster  of  Paris  cast  in  such  cases  and 
that  the  methods  used  in  putting  the  same  on  were  those 
then  ordinarily  employed  by  physicians  and  surgeons  in 
such  cases,  together  with  the  answers  in  r^ard  to  gangrene 
and  blood  poison,  bar  a  recovery  on  the  third  paragraph; 
that  the  fourth  combines  the  averments  of  the  second  and 
third  paragraphs  and  the  same  answers  bar  a  recovery  on 
that  paragraph;  that  the  answers  show  conclusively  that 
api>ellee's  injury  was  not  a  dislocated  hip,  and  that  her 
condition  was  not  due  to  causes  not  alleged  in  either  the 
fifth  or  sixth  paragraphs  of  complaint,  or  in  fact  in  any 
paragraph  thereof,  viz.,  ^^osteo-myelitis"  and  that  this  and 
the  other  facts  found  in  regard  to  the  injury  and  treat- 
mjent  make  it  certain  there  can  be  no  recovery  on  either 
the  fifth  or  sixth  paragraphs  of  the  complaint. 

The  rules  of  law  applicable  to  a  motion  for  judgment 
on  answers  to  interrogatories,  notwithstanding  the  general 
verdict,  are  not  in  dispute  here  and  need  not  be  repeated. 

A  physician  or  surgeon  acting  under*  a  general  employment 
does  not  undertake  absolutely  to  cure  his  patient,  but  he  is 
bound  to  possess  and  exercise  the  average  degree  of 
2.     professional  learning  and  skiU  possessed  and  exer- 
cised by  members  of  the  medical  profession  in  good 
standing  practising  in  similar  localities,  at  the  time  of  any 
partictdar  treatment  or  service.    It  is  the  duty  of  a  physi- 
cian or  surgeon  to  use  that  reasonable  care  and  diligence, 
ordinarily  exercised  by  members  of  the  profession  in  similar 
cases,  under  like  conditions,  and  failure  so  to  do  constitutes 
negligence  on  his  part.    Thomas  v.  Dahblemont  (1903),  31 
Ind.  App.  146, 150,  67  N.  B.  463;  Baker  v.  Hancock  (1902), 
29  Ind.  App.  456,.  460,  63  N.  E.  323,  64  N.  E.  38 ;  30  Cyc. 
1570.  et  seq.    If  the  want  of  such  reasonable  degree  of 
3.    skill  and  learning  ordinarily  possessed  by  physicians 
and  sui^eons  practising  in  similar  localities  at  the 
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same  time,  or  the  negligence  of  the  physieian  or  surgeon^ 
in  diagnosing  the  ease  or  treating  his  patient,  is  the  proxi- 
mai;e  canse  of  injury  to  the  patient,  he  is  liable  to  answer 
in  damages  therefor.  In  other  words  the  implied  obligation 
of  the  physician  or  surgeon  to  his  patient  is  that  no  injurious 
consequences  shall  result  to  him  from  his  want  of  proper 
learning,  skill,  care  and  diligence.  5  Thompson,  Negligence 
§6711;  30  Cyc.  1575.  Failure  to  exercise  the  reasonable 
care  and  diligence  required  by  the  law  may  be  predi- 

4.  cated  on  things  done  that  should  not  have  be^i  done, 
or  on  the  negligent  failure  to  do  or  cause  to  be  done 

something  that  should  have  been  done,  in  the  particular 
instance. 

C<»iceding,  without  deciding,  that  the  answers  are  suffi- 
cient to  prevent  a  recovery  on  the  theory  of  the  split  or  in- 
jured  bone,   or  the  negligent  use  of  gasoline,   as 

5.  charged  in  the  first  and  second  paragraphs  of  the 
complaint,  we  come  to  the  consideration  of  the  an- 
swers relating  to  the  allegati(»is  of  the  third  paragraph, 
which  in  substance  charge  negligent  treatment  in  placing 
on  a  badly  swollen  limb,  a  bandage,  or  plaster  of  Paris  cast, 
so  tight  as  to  greatly  impede  and  stop  the  circulation  of  the 
blood  in  the  injured  part  of  the  limb,  from  which  treatment 
blood  poison  resulted  which  extended  to  all  parts  of  her 
body.  The  interrogatories  and  answers  relied  on  to  defeat 
a  recovery  on  the  third  paragraph  are  those  which  show 
that  the  use  of  a  plaster  of  Paris  cast,  in  such  a  case,  was 
customary  among  physicians  and  surgeons  at  that  time ;  that 
a  tight  bandage  will  produce  gangrene;  also  those  showing 
the  cause  and  nature  of  gangrene  and  blood  poison.  By  the 
answer  to  interrogatory  No.  76  the  jury  found  that  a  tight 
bandage  will  not  produce  blood  poison  without  first  pro- 
ducing gangrene,  and  by  the  answer  to  interrogatory  No.  77 
it  found  that  a  tight  bandage  would  produce  a  condition  in 
which  there  was  blood  poison  in  twenty-four  hours,  without 
first  producing  a  breaking  down  of  the  tissues  known  as 
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gangrene.  Appellants  contend  that  these  interrogatoriea 
are  not  contradictory,  but  we  are  not  able  to  agree  with 
sUch  view  and  hold  that  they  are  antagonistic  and  nullify 
each  other. 

The  complaint  charges  that  the  limb  was  badly  swollen, 

sore  and  tender,  and  that  the  cast  was  negligently  placed 

thereon  so  tight  that  by  reason  thereof,  together  with 

6.  the  condition,  and  negligent  treatment  of  the  limb, 
blood  poison  was  produced,  which  extended  through- 
out appellee's  body  and  produced  a  condition  that  made  an 
operation  necessary,  which  operation  revealed  a  diseased 
and  injured  condition  of  the  bones  of  the  leg  and  shoulder 
which  it  is  alleged  resulted  from  the  tight  cast  and  negli- 
gent treatment  aforesaid.  The  finding  that  the  use  of  the 
plaster  of  Paris  cast  and  the  method  of  applying  it,  were 
proper,  in  this  case,  does  not  necessarily  contradict  the  find- 
ing by  the  general  verdict  that  appellants  negligently  ap- 
plied to  appellee's  limb,  when  the  same  was  tender  and  badly 
swollen,  a  bandage  or  cast  so  tight  that  blood  poison  and  a 
diseased  condition  of  the  bones  of  her  leg  and  shoulder  re- 
sulted therefrom.     The  general  verdict  includes  a  finding 

in  appellee's  favor  of  every  material  fact  alleged,  and 

7.  in  passing  on  the  motion  for  judgment  on  the  answers 
to  the  interrogatories  we  do  not  consider  the  evidence 

actually  before  the  jury,  but  consider  the  verdict  as  sup- 
ported by  any  legitimate  and  competent  evidence  possible 
under  the  issues.  When  so  considered  we  do  not  think  the 
answers  aforesaid  overcome  the  general  verdict  as  to  the 
third  paragraph  of  complaint. 

But   the   jury   also   found   that   the   disease   of   osteo- 
myelitis is  accompanied  by  severe  pain  frolh  the  beginning 
and  that  appellee's  pain  prior  to  the  time  the  ad- 

8.  hesive  strips  were  placed  on  her  limb  by  appellants^ 
was  not  caused  by  that  disease,  but  was  due  to  a 

sprained  ankle.  These  facts,  therefore,  do  not  conclusively 
show  that  appellee  had  osteo-myelitis  before  she  was  treated 
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by  appellautSy  but  at  least  leave  room  for  the  inference  that 
she  did  not.  The  jury  by  its  general  verdict  found  that 
appellee's  condition  was  due  to  the  causes  alleged  in  the  com- 
plaint, and  the  most  favorable  construction  that  can  be  given 
to  the  answers  aforesaid  is  that  appellee  had  osteo-myeUtis 
after  she  was  treated  by  appellants  and  that  her  pain  prior 
to  that  time  was  due  to  other  causes. 

It  is  also  argued  that  the  finding  of  the  jury  that  sep- 
ticaemia, or  blood  poison,  is  a  pus  infection  of  the  blood  pro- 
duced by  a  germ,  contradicts  the  finding  by  the  gen- 

9.  eral  verdict  that  blood  poison  was  produced  by  the 
negligent  treatment  of  appellee's  limb  as  alleged  in 

the  third  and  other  paragraphs  of  the  complaint.  The  alle- 
gations of  the  third  paragraph  not  only  charge  the  negligent 
use  of  the  tight  cast,  but  a  badly  swollen  and  tender  condi- 
tion of  the  limb  when  the  cast  was  applied,  and  that  blood 
poison  resulted  from  the  treatment.  The  general  finding  was 
a  legitimate  inference  from  the  evidence,  within  the  issues, 
and  the  facts  found  by  the  answers  to  the  interrogatories  in 
regard  to  blood  poison  are  not  in  irreconcilable  conflict 
therewith,  for  they  may  be  given  full  credit  and  yet  blood 
poison  may  have  resulted  as  alleged.  Furthermore,  in  our 
opinion  as  above  stated,  the  answers  to  the  interroga- 

10.  tories  are  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  if  based  on  either  the  fifth  or  sixth 

paragraph,  which  avers  an  injury  to  the  hip  and  a 
negligent  failure  to  diagnose  or  treat  such  injury.  The 
answer  to  interrogatory  101,  simply  affirms  that  the  jury 
does  not  find  that  the  right  hip  was  not  dislocated,  which  is 
not  contradictory  of  or  inconsisteht  with  the  general  ver- 
dict which  finds  that  it  was  dislocated. 

Appellants'  contention  is  that  the  finding  that  appellee's 
'^ present  condition"  is  due  to  the  disease  of  osteo-myelitis 
necessarily  shows  it  could  not  be  due  to  the  causes  alleged 
in  these  paragraphs,  but  such  conclusion  can  not  be  sus- 
tained when  we  view  the  general  verdict  as  supported  by  any 
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l^itimate  evidence  possible  under  the  issues.    Furthermore, 
the  complaint  in  several  paragraphs,  alleges  negli- 

11.  gence  in  failing  to  use  ordinary  skill  and  diligence  in 
diagnosing  appellee's  case.    A  recovery  may  be  had 

for  negligence  in  this  respect  as  well  as  for  any  other  failure 
to  measure  up  to  the  standard  of  the  law  in  professional 
skill  and  diligence.  The  answers  of  the  jury  to  the  inter- 
rogatories are  not  in  irreconcilable  conflict  with  the  general 
verdict  on  the  issues  of  negligent  diagnosis. 

The  conclusions  already  announced  make  it  unnecessary 
to  consider  in  detail  the  other  questions  argued  by  counsel  on 
the  motion  for  judgment  on  the  answers  to  the  interroga- 
tories. 

Under  the  motion  for  a  new  trial,  appellants'  learned 

counsel  ably  contend  that  the  verdict  of  the  jury  is  not 

sustained  by  sufficient  evidence ;  that  there  is  a  total 

12.  lack  of  competent  evidence  to  prove  the  material 
averments  of  the  complaint  with  reference  to  the 

alleged  malpractice ;  that  the  verdict  of  the  jury  is  therefore 
nothing  more  than  a  guess,  or  the  result  of  inferences  drawn 
from  other  inferences.  This  contention  of  appellants  is 
based  upon  the  proposition  that  there  is  no  evidence  of  a 
physician  or  surgeon,  or  person  competent  to  give  testimony, 
to  prove  that  anything  was  done  that  should  not  have  been 
done,  or  that  anything  was  left  undone  that  should  have 
been  done,  or  that  anything  was  negligently  done  by  appel- 
lants in  this  case  to  the  injury  of  appellee,  when  measured 
by  the  standard  of  law,  applicable  to  the  case. 

It  is  not  disputed  that  there  is  evidence  to  support  the 
general  averments  of  the  complaint  as  to  the  employment 
of  appellants,  the  history  of  the  trouble  and  the  rendition 
of  the  services  substantially  as  alleged,  but  dispute  arises 
as  to  the  want  of  skill  and  diligence  in  diagnosing  and  treat- 
ing the  case.  There  was  testimony  to  prove  that  appellee 
suffered  great  pain  both  before  and  after  appellants  began 
Vol.  57—40 
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to  treat  her ;  that  her  suffering  increased  after  the  bandages 
and  cast  were  placed  on  her  limb ;  that  the  bandages  made 
deep  creases  in  the  flesh  which  was  blistered  and  became 
infected  and  discharged  pus;  that  appellants  ordered  all 
wrapping  or  cloth  used  on  the  limb  burned ;  that  after  the 
cast  was  placed  on  the  limb,  the  toes  and  heel  became 
greatly  swollen  and  discolored ;  that  appellee  screamed  when 
her  hip  was  touched  and  her  foot  and  hip  turned  outward 
and  lay  flat  on  the  bed  when  she  was  lying  on  her  back; 
that  appellants  used  gasoline  to  remove  the  adhesive  strips 
from  around  the  limb  and  let  the  gasoline  run  down  into  a 
basin  of  water  in  which  the  patient's  foot  was  placed;  that 
they  used  the  same  water  from  this  basin  to  wash  the  limb 
after  removing  the  tight  strips,  and  scraped  the  limb  with 
the  flnger  nails  and  with  a  match ;  that  they  then  said  they 
had  concluded  the  bone  was  split  and  they  would  nave  to 
put  the  limb  ia  a  cast ;  that  they  chloroformed  appellee  and 
put  a  plaster  of  Paris  cast  on  the  limb  on  Friday,  October 
20,  and  made  the  bandage  very  tight;  that  appellee  there- 
after grew  rapidly  worse,  her  fever  rose,  she  complained 
that  the  bandage  hurt  her  and  Dr.  McKee  was  called  back 
later  in  the  day;  that  his  attention  was  called  to  the  tight 
cast  and  he  was  asked  if  that  was  not  the  cause  of  the  patient 
growing  worse,  but  he  did  not  examine  it  to  ascertain  the 
condition  of  the  foot  and  limb ;  that  the  toes  and  heel  con- 
tinued to  swell  and  became  dark  purple  in  color ;  that  at  nine 
o'clock  that  night  appellee  became  delirious  and  went  into 
convulsions  and  at  11  o'clock  p.m.  Dr.  McKee  said  her  tem- 
perature was  106^  degrees  and  she  could  not  last  long;  that 
he  gave  her  a  hypodermic  injection  to  ease  her  pain;  that 
on  Saturday  morning  Dr.  Newcomer  was  called  at  the  sug- 
gestion of  appellee's  parents;  that  he  uncovered  the  limb, 
tapped  on  the  toes  with  his  fingers  and  told  Dr.  McKee  the 
cast  was  too  tight  and  immediately  opened  it  with  a  lance; 
that  Dr.  Dickey  and  Dr,  McKee  saw  her  on  Sunday  morning 
and  Dr.  Dickey  said  she  had  blood  poison;  that  Dr.  New- 
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comer  removed  the  cast  on  Sunday  evening  and  there  were 
blisters  around  the  ankle  as  large  as  a  quarter  and  he  di- 
rected appellee  'a  mother  to  bum  everything  for  it  was  septic ; 
that  on  Monday  morning  there  was  blood  on  the  poultioe 
and  Dr.  McEee  said  bum  it  for  it  was  septic;  that  Dr. 
Dickey  asked  Dr.  McEee  in  the  hearing  of  lay  witnesses, 
what  he  thought  brought  on  the  blood  poison  and  he  said 
he  did  not  know ;  that  Dr.  Dickey  then  asked  him  what  he 
used  to  take  off  the  adhesive  strips  and  Dr.  McKee  said 
gasoline,  whereupon  Dr.  Dickey  asked  him  if  he  washed  it 
thoroughly  and  he  said  he  thought  he  did ;  that  Dr.  Dickey 
then  said  to  him  that  blood  poison  might  have  come  from 
that  but  ''I  believe  you  got  your  cast  too  tight  and  that 
caused  it";  that  thereafter  pus  ran  from  the  sores  on  the 
limb  and  foot,  and  a  sore  came  near  the  collar  bone  and  one 
on  the  head,  and  some  at  the  ankle  had  to  be  lanced ;  that 
her  shoulders,  head  and  face  swelled  greatly,  her  right  arm 
became  stiff,  drainage  tubes  had  to  be  used  in  parts  of  her 
limb  and  pus  continued  to  run  for  ten  or  twelve  weeks. 

Mrs.  Nichols,  a  trained  nurse  who  saw  appellee  several 
times  and  assisted  the  doctors  in  dressing  the  limb,  testi- 
fied that  appellee  complained  of  her  hip  at  the  joint,  and 
would  cry  whenever  it  was  touched ;  that  she  had  experience 
nursing  patients  afflicted  with  blood  poison  and  it  looked  to 
her  as  if  appellee  had  blood  poison. 

Dr.  Reagan  testified  that  if  the  circulation  is  stopped  or 
greatly  impeded,  an  inflammatory  condition  results  which 
is  termed  septicaemia  or  blood  poison ;  that  a  bandage  around 
the  limb  below  the  knee  tight  enough  to  stop  the  flow  of 
blood  through  the  veins  would  develop  septicaemia^  which 
might  appear  in  from  twenty-four  to  forty-eight  hours; 
that  the  carbonic  acid  gas  in  the  tissues,  if  confined  by  a 
tight  bandage,  will  produce  blood  poison,  and  that  such 
poison  thus  produced  in  the  soft  tissues  of  the  body  might 
affect  the  bone,  first  attacking  the  periosteum  and  afterwards 
the  bone  itself ;  that  the  disease  osteo-myelitis  is  not  difficult 
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to  diagnose  and  he  did  not  consider  it  proper  treatment  for 
that  disease  to  encase  the  limb  in  a  plaster  of  Paris  cast.  In 
answer  to  a  hypothetical  question  covering  the  facts  of  the 
case  as  appellee  claimed  to  have  proven  them,  the  witness 
answered  that  in  his  opinion  a  tight  bandage  and  such 
treatment  would  produce  a  condition  that  would  result  in 
blood  poison. 

Dr.  Bicketts  testified  to  substantially  the  same  effect.  He 
also  testified  that  a  plaster  cast  should  be  watched  closely 
to  see  that  it  is  not  too  tight,  and  that  in  a  case  like  this  he 
would  give  close  attention  to  the  extremities. 

Dr.  Wright  testified  that  a  bandage  around  the  limb 
tight  enough  to  stop  the  return  of  the  blood  will  produce 
either  gangrene  or  blood  poison  in  a  few  hours  or  in  a  few 
days,  depending  on  the  pressure  and  the  condition  of  the 
limb.  His  answer  to  the  hypothetical  question  showed  that 
in  his  opinion  it  was  a  case  of  blood  poison ;  that  blisters  and 
discharge  are  indicative  of  septic  poison  and  it  may  affect  the 
periosteum  and  the  bone.  He  also  testified  that  he  had  made 
an  X-ray  examination  of  appellee's  hip  some  time  after  the 
treatment  complained  of  in  this  case  and  found  a  disloca* 
tion  of  the  hip.  Dr.  McKee  also  testified  that  under  some 
circumstances  a  tight  bandage  or  cast  might  produce  blood 
poison. 

From  this  testimony  it  appears  that  lay  witnesses  testified 
that  while  waiting  on  appellee  the  attending  physicians  said 
she  had  blood  poison  and  that  it  was  produced  by  a  tight 
cast  or  other  treatment  of  appellants;  that  medical  wit- 
nesses in  answer  to  hypothetical  questions  based  upon  the 
facts  appellee  claimed  to  have  proven,  testified  that  blood 
poison  might  be  produced  by  the  treatment  appellants  gave 
appellee  and  that  from  such  blood  poison  the  periosteum  and 
bone  itself  might  thereafter  be  affected ;  that  in  their  opin- 
ion, based  on  such  facts,  appellee  had  blood  poison.  There 
was  also  medical  testimony  to  show  that  a  plaster  of  Paris 
cast  should  be  carefully  watched  to  see  that  it  was  not  or 


NOVEMBER  TERM,  1914.  629 

Longfellow  r.  Vemon — 57  Ind.  App.  61L 

did  not  become,  too  tight;  that  sach  cast  was  not  proper 
treatment  for  osteo-myelitis. 

There  are  questions  requiring  scientific  or  expert  knowl- 
edge which  can  only  be  answered  by  those  possessing  the 
requisite  skill  and  knowledge  to  give  their  answers 

13.  probative  value,  and  persons  not  so  qualified  are  not 
therefore  competent  witnesses  as  to  questions  depend- 
ing wholly  on  such  scientific  or  expert  knowledge. 

14.  5  Ency.  Evidence  517,  et  seq.;  Isenhaur  v.  State 
(1901),  157  Ind.  517,  528,  62  N.  B.  40,  87  Anu  St 

228.  Whether  the  treatment  of  any  particular  injury  or 
case  was  proper,  or  whether  a  surgical  operation  was  skil- 
fully performed,  or  whether  a  particular  disease  resulted 
from  alleged  negligent  treatment,  and  like  questions  of  sci- 
ence, must  of  necessity  depend  upon  the  testimony  of  phy- 
sicians and  surgeons  learned  in  such  matters,  but  such 
questions  are  not  identical  with  the  ultimate  issue  to  be 
decided  by  the  jury.  Wharton  v.  Warner  (1913),  75  Wash. 
470,  135  Pac.  235,  237 ;  9  Ency.  Evidence  840-846 ;  Hoener 
V.  Koch  (1877),  84  111.  408.  The  foregoing  rule  does  not 
have  the  effect  of  limiting  or  prescribing  the  testimony  of 
nonexpert  witnesses  as  to  particular  facts  within  their 
knowledge,  which  may  bear  upon  questions  depending  for 
their  ultimate  solution  upon  scientific  knowledge.    In 

15.  a  malpractice  suit,  facts  relating  to  the  treatment 
and  the  condition  of  the  patient  may  be  stated  by 

such  witnesses,  though  they  may  be  incompetent  to  give  an 
opinion  as  to  the  value  or  effect  of  such  facts  from  a  medical 
or  surgical  point  of  view.  Hitchcock  v.  Burgett  (1878),  38 
Mich.  501,  505;  Piles  v.  Hughes  (1860),  10  Iowa  579,  580. 

When  facts  having  some  testimony  to  prove  them  are 
stated  hypothetically  to  a  witness  having  the  requisite  scien- 
tific knowledge  to  form  and  express  an  opinion  there- 

16.  on,  and  he  gives  his  expert  opinion  based  thereon, 
such  evidence  is  to  be  considered  by  the  jury  along 

with  other  testimony  in  the  case,  and  should  be  given  such 
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weight  as  the  jury,  under  proper  mstruetions  from  the  courts 
may  deem  it  to  merit.  The  fact  that  all  or  a  part  of  the 
statements  in  such  hypothetical  question  may  depend  en- 
tirely for  proof  upon  the  evidence  of  the  nonexpert  ?Fit- 
nesses  who  have  testified  to  them,  will  not  deprive  such  tes- 
timony of  probative  value,  but  the  expert  testimony  based 
thereon  wiU  be  weighed  and  considered  by  the  rules  govern- 
ing the  weight  of  such  testimony  generally,  and  if  a  fact 
supported  by  such  proof  be  found  by  the  jury,  it  can  not 
be  said  to  be  the  result  of  a  mere  guess,  or  to  be 
wholly  unsupported  by  evidence.  Bower  v.  Self  (1904),  68 
Kan.  825,  75  Pac.  1021;  Harris  v.  FaU  (1910),  177  Fed.  79, 
100  C.  C.  A.  497,  27  L.  R.  A,  (N.  S.)  1174,  1179;  WiUiams 
V.  NaUy  (1898),  20  Ky.  L.  R.  244,  246,  45  S.  W.  874;  Wood 
V.  Wyeth  (1905),  106  App.  Div.  21,  94  N.  T.  Supp.  360,  363 ; 
Rowe  V.  Lent  (1891),  42  N.  T.  St.  483,  485;  Wharton  v. 
Warner,  supra;  Olmsted  &  Bailey  v.  Oere  (1882),  100  Pa.  St. 
127;  9  Ency.  Evidence  846.  In  WUliams  v.  Nally,  supra, 
the  supreme  court  of  Kentucky  said:  **The  testimony  of 
those  not  professing  to  be  experts  with  respect  to  the  actual 
condition  of  appellee's  leg  was  competent  because  they  only 
spoke  of  what  they  saw  and  knew.  They  expressed  no 
opinions.'* 

The  facts  in  some  cases  may  be  of  such  a  character  as  to 
enable  the  jury  to  find  negligence  in  the  treatment  of  a  pa- 
tient without  the  aid  of  expert  testimony.    Wharton 

17.  V.  Warner,  supra,  237 ;  Harris  v.  FaU,  supra.  In  the 
case  at  bar  the  issues  present  the  question  of  appel- 
lants' want  of  professional  skill  and  learning,  and 

18.  likewise  that  of  negligence  in  failing  to  exercise  ordi- 
nary, or  reasonable  care  and  diligence  in  diagnosing 

and  treating  appellee's  injury  or  disease.  In  such  case  all 
the  facts  and  circumstances  of  the  treatment,  the  condition 
and  conduct  of  the  patient,  the  acts  and  conduct  of  the  phy- 
sicians,  their  omissions,  if  any,  and  any  other  facts  that  may 
throw  light  upon  the  questions  at  issue  are  proper  matters 


^' 
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of  evidence  to  be  given  by  any  competent  witness,  either  to 
support  or  negative  the  charge  of  malpractice.  9  Ency.  Evi- 
dence 841,  et  seq.;  Link  v.  Sheldon  (1892),  136  N.  Y.  1,  32 
N.  E.  696;  Mertz  v.  DeiweUer  (1845),  8  W.  &  S.  (Pa.)  376. 
The  question  of  negligence,  or  failure  to  exercise  ordinary 
skill  and  care  in  the  treatment  of  any  particular  case,  does 
not  depend  upon  the  professional  skill  and  learning 

19.  of  the  physician,  but  is  to  be  determined  from  a 
consideration  of  his  acts,   conduct,   omissions,   and 

treatment  in  the  particular  instance.  If  he  possessed  the 
highest  degree  of  skill  and  learning  in  his  profession  and 
failed  to  exercise  the  care  and  diligence  required  by  the  law 
in  treating  his  patient,  his  skiU  and  learning  could  not 
shield  him  from  the  consequences  of  such  negligent  treat- 
ment. On  the  other  hand,  if  he  did  not  possess  the  skill 
and  learning  required  by  the  legal  standard,  but  his  treat- 
ment in  the  particular  instance  was  proper,  he  could  not  be 
held  liable  for  the  want  of  such  skill  which  resulted  in  no 
injury  to  the  patient.  Butte  v.  Potts  (1888),  76  Gal.  304, 18 
Pac.  329 ;  HoLizman  v.  Hoy  (1886),  118  IlL  534,  8  N.  E.  832, 
59  Am.  Rep.  390. 

We  have  examined  the  questions  presented  in  relation  to 
the  evidence  and  instructions  given  and  refused  and  find  no 
reversible  error.     While  there  may  be  ground  for 
12.   some  criticism  of  the  instructions,  we  are  sure  the  in- 
accuracies or  repetitions  complained  of,  did  not  harm 
appellanta     The  instructions  given  fairly  and  ac- 

20.  curately  state  the  law  applicable  to  the  case  and 
cover  all  the  essentials  of  those  tendered  so  as  to  make 

it  reasonably  certain  appellants  were  not  harmed  by  the 
refusal  of  the  court  to  give  any  of  those  tendered  by  ap- 
pellants. The  evidence  was  sufficient  to  warrant  the  jury 
in  returning  the  verdict  against  appellants  and  we  can  not 
say  it  is  the  result  of  a  guess  or  that  it  is  wholly  unsupported 
by  the  evidence.  There  is  evidence  warranting  the  finding, 
or  inference,  of  every  fact,  essential  to  the  support  of  the 
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verdict,  without  resorting  to  the  drawing  of  inferences  from 
other  inferences  as  appellants  contend  must  have  been  done 
to  render  a  verdict  against  them.  We  find  no  reversible 
error  in  the  record.    Judgment  affirmed. 

'  Note.— -Reported  in  105  N.  E.  178.  As  to  Uability  of  physicians 
and  surgeons  for  negligence  and  malpractice,  see  48  Am.  Dea  481 ; 
93  Am.  St.  (557.  As  to  tbe  liability  of  a  physician  or  surgeon  for 
failure  to  diagnose  fracture  or  dislocation,  see  28  L.  R.  A.  (N. 
S.)  136.  As  to  care  and  skill  required  of  physicians  and  surgeons, 
see  37  L.  R.  A.  830;  1  Ann.  Gas.  21,306;  14  Ann.  Cas.  005. 


Dillman  et  al.  v.  Fulwider  et  al« 

[No.  8,323.    FUed  April  dO,  1914.    Rehearing  denied  Dec^nber  11, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Wnxs. — Devise  of  Property  Deacendinff  Under  Statute, — Title 
of  Devisee, — Widow, — ^If  without  a  devise  or  bequest,  an  heir 
would  take  exactly  the  same  estate  or  interest  which,  a  will  pur- 
ports to  give  him,  he  is  considered  as  taking  by  descent,  and  not 
by  purchase  or  under  the  will ;  and  such  rule  is  applicable  to 
the  widow  of  a  testator,    p.  635. 

2.  Descent  and  Distribution. — Surviving  Childless  Wife. — Estate 
Acquired  in  Realty.— Under  the  proviso  to  §2487  R.  S.  1881,  that 
*'if  a  man  marry  a  second  or  other  subsequent  wife,  and  has  by 
her  no  children,  but  has  children  alive  by  a  previous  wife,  the 
land  which,  at  his  death,  descends  to  such  wife,  shall  at  her 
death  descend  to  his  children*',  such  second  or  other  subsequent 
childless  wife  acquired  a  fee  simple  estate,  and  the  child  or  chU- 
dren  of  the  previous  marriage,  or  their  descendants,  had  no  in- 
terest therein,  but  merely  an  expectancy  to  take  the  same  as  her 
forced  heirs  at  her  death,    p.  636. 

3.  Wills. — Estates,-— Devise. — Election  6y  Widows — ^Under  the  pro- 
viso to  82487  R.  S.  1881,  as  construed  by  the  Supreme  Ck>urt 
prior  to  the  decision  of  Utterhack  v.  Terhune  (1881),  75  Ind.  363, 
the  estate  taken  by  a  surviving  second  or  other  subsequent  child- 
less wife  in  the  lands  of  her  deceased  husband  was,  as  against 
his  children  of  a  former  marriage,  reduced  to  a  life  estate ;  hence, 
while  such  construction  was  the  rule,  the  election  by  such  sur- 
viving wife  to  take  under  a  will  devising  to  her  in  lieu  of  her 
interest,  one-third  of  her  husband's  estate  in  fee,  would  have 
acquired  a  greater  estate  than  she  could  have  taken  under  the 
law.    p.  637. 
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4.  Wills. — Estates. — Devise. — Election  ty  Widow. — A  devise  to 
testator's  second  childless  wife,  in  lieu  of  her  interest,  of  one- 
third  of  all  his  estate,  thongh  materially  modified  by  a  provision 
of  the  will  authorizing  the  executors  to  sell  any  of  the  property, 
gave  to  her,  on  her  election  to  take  under  the  will  prior  to  the 
exercise  of  such  authority,  an  estate  in  fee  simple  in  the  real 
estate  as  such,  and,  since  the  estate,  even  if  of  equal  quantity, 
differed  in  quality  from  that  she  would  otherwise  have  taken 
under  the  proviso  of  §2487  B.  S.  1881,  the  provision  of  the  will 
and  her  election  to  take  thereunder  were  valid,    pp.  638, 642. 

5.  Conversion.— 2)irec«on«  of  Will. — ^The  provision,  in  a  will  de- 
vising to  testator's  wife  one-third  of  all  his  estate  in  lieu  of  her 
interest  under  the  law,  authorizing  the  executors  to  sell  any  of 
the  property,  did  not  of  itself  equitably  convert  the  estate  In  lands 
into  an  estate  or  property  in  personalty,  though  the  exercise  of 
such  power  at  the  time  worked  such  conversion,    p.  641. 

6.  Wills. — Right  of  Surviving  Wife. — Statutory  Provisions. — A 
widow  electing  to  take  under  her  husband's  will  devising  to  her 
one-third  of  all  his  estate  in  lieu  of  her  interest  under  the  law, 
is  not  entitled  to  the  allowance  of  $500  provided  for  by  §2786 
Bums  1914,  §2269  R.  S.  1881.    p.  642. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  James  L.  Dillman  and  others  against  Oscar  Ful- 
wider and  another.  From  a  judgment  for  defendants,  the 
plaintiffs  appeal.    Affirmed. 

Brooks  &  Brooks,  for  appellants. 

Miers  cfe  Corr,  W.  E.  Hottel  and  Batman,  Miller  &  Blair, 
for  appellees. 

Caldwell,  J. — ^The  following  is  the  substance  of  appel- 
lants* complaint:  That  on  March  29,  1881,  David  C.  Dill- 
man  died  testate  in  Monroe  County,  Indiana,  the  owner  in 
fee  of  thirty-one  acres  of  land  in  said  county,  specifically 
described  in  the  complaint;  that  he  left  surviving  him,  as 
his  only  heirs  at  law,  his  widow,  Nancy  A.  Dillman,  a  sec- 
ond, childless  wife,  and  the  appellants,  who  are  his  children 
by  a  former  marriage,  except  appellant,  Lora  Bell  Turner, 
who  is  a  child  of  a  deceased  child  of  such  former  marriage ; 
that  **said  decedent,  by  his  will,  executed  on  the  15th  day 
of  November,  1880,  devised  to  the  said  Nancy  A.  Dillman, 
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in  lieu  of  her  interest  in  his  lands  and  personal  property, 
one-third  of  all  his  estate  real  and  personal  of  which  he 
might  be  seized  or  possessed,  which  included  the  real  estate 
hereinbefore  described";  that  by  this  will,  he  bequeathed  to 
certain  of  said  children  $20  each,  and  the  residue  of  his 
estate  he  bequeathed  and  devised  to  the  appellants  James 
L.  Dillman  and  Lora  Bell  Turner;  that  the  will  was  duly 
probated  on  April  2,  1881,  and  letters  were  regularly  issued 
to  Jonathan  M.  May,  named  in  the  will  as  one  of  the  execu- 
tors thereof ;  that  on  January  22, 1883,  said  widow,  by  prop- 
er steps,  elected  to  take  under  the  will;  that  **the  aforesaid 
will  empowered  and  authorized  the  executors  named  therein, 
to  wit,  James  L.  Dillman  and  Jonathan  M.  May,  to  sell  by 
private  sale  in  such  manner  and  upon  such  terms  or  credit 
or  otherwise  as  they  might  deem  or  think  proper,  the  itvop- 
erty  real  and  personal  of  said  decedent."  Facts  are  averred 
to  the  effect  that  Jonathan  M.  May,  as  such  executor,  regu- 
larly sold  to  Henry  F.  Dillman  all  the  lands  of  which  the 
testator  died  the  owner,  consisting  of  167  acres^  and  that 
the  executor  reported  the  sale  to  the  court  at  the  February 
term,  1883,  which  report  was  approved  and  confirmed,  and 
a  deed  ordered;  that  on  February  24,  1883,  the  executor, 
pursuant  to  the  order,  executed  and  delivered  to  the  pur- 
chaser a  deed  of  conveyance  for  all  said  lands,  including  the 
31-acre  tract;  that  **on  the  same  date,  the  aforesaid  Nancy 
A.  Dillman,  widow  of  David  C.  Dillman,  by  warranty  deed, 
conveyed  to  the  said  Henry  F.  Dillman  the  undivided  one- 
third"  of  all  the  said  real  estate;  that  afterwards,  the  pur- 
chaser having  paid  the  executor  the  purchase  price  of  the 
land,  the  executor  paid  the  widow  the  one-third  thereof, 
and  applied  the  balance  in  payment  of  the  costs  and  ex- 
penses of  administration  and  the  debts  of  the  decedent; 
that  no  notice  of  any  kind  was  given  appellants  of  the  pro- 
ceedings to  sell  lands,  and  they  received  no  part  of  the  pur- 
chase price ;  that  said  31-acre  tract  has  been  conveyed  from 
Henry  F.  Dillman  to  appellee  Fulwider,  and  that  Pulwider 


NOVEMBER  TERM,  1914.  635 

Dillman  v.  Fulwlder— 67  Ind.  App.  632. 

has  possession  of  thB  land,  and  is  the  owner  of  the  same, 
except  the  undivided  one-third  thereof,  which  is  OYnied  by 
appellants;  that  Nancy  A.  Dillman  died  intestate  on  April 
3, 1911 ;  that  appellants  at  no  time  conveyed  the  lands  or  any 
part  thereof ;  that  at  the  death  of  Nancy  A.  Dillman,  appel- 
lants became  seized  in  fee  simple  of  the  undivided  one-third 
of  the  31-acre  tract,  and  that  they  are  tenants  in  common 
therein  with  said  Fulwider,  who  owns  the  two-thirds.  Ap- 
pellee, Monroe  County  Bank,  is  made  a  defendant  by  rea- 
son of  certain  mortgages  on  the  tract  held  by  it,  and  alleged 
to  have  been  executed  by  Fulwider.  Prayer  for  partition,  the 
sale  of  the  tract  as  undivisible,  and  distribution  of  proceeda 

Appellees'  demurrer  to  the  complaint  was  sustained,  and 
judgment  entered  against  appellants  for  failure  and  re- 
fusal to  plead  further.  The  sole  question  presented  is  re- 
specting the  ruling  of  the  court  on  the  demurrer. 

It  is  at  least  impliedly  conceded  by  appellants  that  the 
ruling  of  the  trial  court  was  correct,  and  that  they  have  no 
interest  in  said  31-acre  tract  of  land,  if  Nancy  A.  Dillman 's 
estate  therein  vested  in  her  as  devisee  under  the  will,  rather 
than  as  widow  under  the  statutes  of  descent.  Appellants 
argue,  however,  that  by  the  terms  of  the  will,  the  widow  is 
given  the  same  interest  and  estate  in  the  personal  and  real 
property  of  her  deceased  husband  as  she  would  have  taken 
under"  the  statutes  of  descent  if  no  provision  had  been  made 
for  her  by  the  will,  and  hence,  it  is  contended  that  the  will 
was  ineffective  as  to  her.    If  appellants'  premise  is 

1.  sound,  their  conclusion  is  warranted.  **The  rule  is 
that  if  without  the  devise  or  bequest  the  heir  would 
taRe  exactly  the  same  estate  or  interest  which  the  will  pur- 
ports to  give  him,  he  is  to  be  considered  as  having  taken  by 
descent,  and  not  by  purchase  or  under  the  will."  Robertson 
v.  Bohertson  (1889),  120  Ind.  333,  22  N.  E.  310.  See,  also, 
McClanahan  v.  Williams  (1893),  136  Ind.  30,  35  N.  B.  897; 
SUhffell  V.  Knapper  (1880),  69  Ind.  558,  35  Am.  Rep.  240. 
Such  rule  is  applicable  to  the  widow.    Thompson  v.  Tvmer 
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(1910),  173  Ind.  593,  597,  89  N.  E.  314,  Ann.  Gas.  1912  A 
740;  Denny  v.  Denny  (1890),  123  Ind.  240,  23  N.  E.  519. 

We  proceed  to  determine  whether  the  will  purports  to 

• 

give  Nancy  A.  Dillman  the  same  quantity  and  quality  of 
estate  as  she  was  entitled  to  take  under  the  law,  as  such 
widow,  in  the  absence  of  any  provision  for  her  in  such  will, 
and  first  as  to  the  real  estate  The  complaint  alleges  that 
by  the  will  there  was  devised  to  her  *'in  lieu  of  her  interest 
in  his  lands  and  personal  property,  one-third  of  all  his  es- 
tate real  and  personal '  \  etc.  It  is  conceded  by  both  appel- 
lants and  appellees  that  the  will,  under  the  averment^  cre- 
ated in  the  widow  an  estate  in  fee  simple  absolute  in  one- 
third  of  all  the  lands  of  which  testator  died  seized,  if  it  be 
determined  that  the  widow  took  under  and  by  virtue  of  the 

wilL  We,  therefore,  proceed  to  ascertain  the  nature, 
2.    quantity  and  quality  of  the  estate  in  the  lands  that 

would  have  descended  to  the  widow  as  such  in  the  a1>- 
sence  of  any  provision  for  her  by  will.  The  statutes  that 
bear  on  this  question  are  §2483  B.  S.  1881,  §3014  Burns 
1914,  and  the  proviso  to  §2487  R.  S.  1881.  The  former  pro- 
vides that ' '  If  a  husband  die  testate  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her  in 
fee-simple  free  from  all  demands  of  creditors",  etc.,  and 
the  latter  that  "if  a  man  marry  a  second  or  other  subse- 
quent wife,  and  has  by  her  no  children,  but  has  children 
alive  by  a  previous  wife,  the  land  which,  at  his  death, 
descends  to  such  wife,  shall  at  her  death  descend  to  his  chil- 
dren." Commencing  with  Martindale  v.  Martindale  (1858), 
10  Ind.  566,  decided  in  1858  and  continuing  down  to  Utter- 
back  V.  Terhune  (1881),  75  Ind.  363,  decided  at  the  May 
term,  1881,  it  was  uniformly  held  by  the  Supreme  Court 
that  the  estate  in  fee  in  the  land  of  the  deceased  husband 
which  such  a  surviving  second  or  subsequent  childless  wife 
would  otherwise  have  taken  in  said  lands  was,  as  against 
such  children,  by  the  terms  of  said  proviso,  under  the  cir- 
cumstances therein  set  out,  reduced  to  a  life  estata    By  the 
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latter  decision^  it  was  held  that  sach  a  widow  took  her  share 
in  fee  simple,  and  that  the  child  or  children  of  the  former 
marriage  or  their  descendants  had  no  interest  whatever  in 
such  share  during  her  lifetime,  hnt  only  an  expectant  to 
take  the  same  as  her  forced  heirs  at  her  death.  This  is  now 
the  settled  construction  of  said  proviso.  Johnson  v.  Johnson 
(1899),  153  Ind.  60,  54  N.  E.  124;  Bateman  v.  Bennett 
(1903),  31  Ind.  App.  277,  67  N.  E.  713.  The  law  in  this 
respect,  however,  has  since  been  changed  by  statuta  See 
§3019  Bums  1914,  Acts  1901  p.  554. 

It  is  argued  by  appellees  that  the  construction  placed  on 
said  proviso  by  Martindale  v.  Mariindale,  supra,  and  cases 

following  it  had  become  a  law  of  property  in  this 
3.    State,  and  that  from  the  fact  that  the  testator  made 

the  will  and  that  he  died  before  the  decision  of  Utter- 
hack  V.  Terhune,  supra,  he  must  be  presumed  to  have  made 
the  will  in  the  light  of  said  former  decisions^  and  that  the 
rights  of  the  parties  should  be  determined  by  the  application 
of  the  principles  of  such  decisions;  that  while  the  widow 
made  her  election  after  the  decision  of  Utterbach  v.  Terhune, 
supra,  such  election  related  back  to  the  death  of  her  hus- 
band, and  that,  therefore,  the  rights  of  the  widow  and  those 
claiming  under  her,  should  be  measured  by  said  former  de- 
cisions. Appellees  rely  on  such  cases  as  Haskett  v.  Maxey 
(1893),  134  Ind.  182,  33  N.  E.  358, 19  L.  R.  A.  379  iBurget 
V.  Merrett  (1900),  155  Ind.  143,  57  N.  E.  714;  and  Thomp- 
son V.  Henry  (1899),  153  Ind.  56,  54  N.  E.  109.  Appellants, 
while  conceding  the  soundness  of  such  decisions,  deny  their 
application,  and  argue  that  from  the  fact  that  the  widow 
made  her  election  after  the  decision  of  Utterhack  v.  Terhune, 
supra,  she  is  chargeable  with  knowledge  of  such  decision,  and 
that,  therefore,  the  later  decisions  govern  her.  We  do  not 
find  it  necessary  to  determine  the  merits  of  such  contro- 
versy.  If  appellees  are  right,  and  the  former  line  of  de- 
cisions is  applicable  here,  then  it  is  a  plain  proposition  that 
since  under  said  decisions  the  widow's  estate  in  the  lands 
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under  the  laws  of  descent  would  have  been  only  for  the 
period  of  her  own  lif  e,  said  will  did  not  create  in  her  the 
same  estate  in  lands  as  the  statutes  of  descent  in  the  ab- 
sence of  provision  by  wiU,  and  as  a  consequence  it  must  be 
said,  on  this  assumption,  that  the  estate  devised  to  her 
was  a  different  estate  or  interest  from  what  die  would  have 
taken  by  law.  It  would  follow  that  said  widow's  rights 
must  be  measured  by  the  will,  and  that  appellants  must  faiL 
We  therefore  proceed  to  determine  the  question  on  the  as- 
sumption that  said  later  decisions  govern. 

It  will  be  observed  that  said  proviso  does  not  fix  the  share 
which  such  a  second  or  subsequent  childless  wife  takes  in 

the  lands  of  her  deceased  husband.     Such  share  is 
4.    fixed  by  §2483  B.  S.  1881,  supra,  and  under  some 

circumstances^  not  applicable  here,  by  §§2486,  2489, 
2490  R.  S.  1881,  §§3017,  3027,  3028  Bums  1914.  Under 
these  sections,  the  estate  in  lands  that  descends  to  such  a 
widow  is  a  fee  simple  estate.  By  such  sections,  such  widow 
takes  the  same  estate  in  lands  as  a  widow  who  was  a  first  wife. 
Under  such  later  decisions,  it  is  held  that  said  proviso  does 
not  reduce  such  estate  of  such  a  second  or  subsequent  child- 
less wife  below  the  level  of  a  fee;  it  does,  however,  place 
some  limitations  or  restrictions  on  such  fee;  that  is,  such 
proviso,  as  has  been  said,  makes  such  children  by  such  for- 
mer marriage  the  forced  heirs  of  such  widow,  so  that  the 
estate  in  lands  which  descends  to  her  from  her  husband  de» 
scends  from  her  to  such  children  at  her  decease.  No  con- 
veyance that  such  a  widow  might  make  would  be  effective 
to  deprive  such  children  or  their  descendants  of  the  right  of 
inheriting  such  lands  from  her  at  her  death,  if  they  or  any 
of  them  survived  her.  If  all  such  children  and  their  de- 
scendants should  die  before  the  decease  of  such  widow,  then 
on  such  death  of -such  children  and  their  descendants^  said 
estate  in  fee  in  said  widow  would  thereby  become  absolute, 
and  at  her  decease  would  descend  to  her  heirs  or  go  to 
devisees  under  her  last  will.    Byrum  v.  Henderson  (1898), 
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]51  Ind.  102,  51  N.  E.  94;  Thompson  v.  Henry,  supra.  Such 
a  widow,  as  owner  in  fee  may  sell  and  remove  from  the 
premises  timber,  stone,  buildings  or  other  constituent  ele- 
ments of  the  realty  and  appropriate  the  proceeds,  but  all  the 
improvements  that  she  places  on  such  lands  and  which  re- 
main at  her  decease  go  to  such  children  or  their  descendants 
as  such  forced  heirs,  and  without  compensation  to  the  es- 
tate of  such  widow.  Griffis  v.  First  Nat.  Bank  (1907),  168 
Ind.  546,  81  N.  E.  490;  Johnson  v.  Johnson,  supra.  It  is 
thus  apparent  that  while  such  estate  in  such  a  widow  is  a  fee, 
it  is  a  fee  with  peculiarities,  and  lacking  in  some  of  the  in- 
cidents of  the  ordinary  estate  in  fee.  Owaltney  v.  Owaltney 
(1889),  119  Ind,  144,  147,  21  N.  E.  552.  While  it  differs 
&om  the  estate  taken  by  a  first  wife  only  in  the  fact  of  such 
forced  heirship  as  an  incident  to  the  former,  yet  such  forced 
heirship  amounts  to  a  limitation  to  the  effect  that  such  es- 
tate in  fee  at  the  decease  of  such  widow  descends  to  such 
children  of  her  deceased  husband,  and  notwithstanding  any 
conveyances  she  may  have  made.  Bryan  v.  Viand  (1885), 
101  Ind.  477,  480.  It  is  said  that  while  such  a  widow  takes 
what  may  be  termed  a  fee,  yet  she  takes  it  in  trust  for 
such  children.  Flenner  v.  Benson  (1883),  89  Ind.  108.  It 
would  seem,  however,  that  such  tnist  exists  in  a  very  lim- 
ited sense,  and  only  to  the  effect  that  she  can  not  convey  the 
estate  so  as  to  defeat  the  inheritance.  While  her  estate  is  a 
fee,  yet  *Hhe  limited  and  qualified  tenure  prescribed  in  the 
proviso'*  aforesaid  is  of  such  a  nature  as  to  restrict  her 
control  of  such  estate  to  the  period  of  her  natural  life. 
Armstrong  v.  Cavitt  (1881),  78  Ind.  476,  481. 

Some  light  may  be  thrown  on  the  question  under  discus- 
sion from  a  consideration  of  a  statute  somewhat  similai  in 
its  purposes.  By  §2484  R.  S.  1881,  §3015  Burns  1914,  it  is 
provided  in  substance  that  if  a  widow  holding  real  estate  by 
virtue  of  a  previous  marriage  shall  remarry,  and  if  there 
be  children  or  their  descendants  by  such  previous  marriage, 
such  widow  may  not  during  such  subsequent  marriage  alien- 
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ate  such  real  estate,  and  if  during  such  marriage  such  widow 
shall  die,  such  real  estate  shall  go  to  such  children  if  any 
there  be.  This  statute  does  not  reduce  such  a  widow's  in- 
terest below  an  estate  in  fee.  Forgy  v.  Davenport  (1896), 
146  Ind.  399,  403,  45  N.  E.  592;  SebrOl  v.  Hughes  (1880), 
72  Ind.  186.  During  such  subsequent  marriage,  such  chil- 
dren have  no  interest  or  estate  in  lands  so  acquired  and  held 
by  their  mother,  beyond  an  expectancy  to  take  at  her  death 
as  her  forced  heirs.  Erwin  v.  Garner  (1886),  108  Ind.  488, 
491,  9  N.  E.  417.  Such  widow,  under  such  circumstances, 
takes  as  against  such  children  an  estate  determinable  at  her 
death.  MUUr  v.  NobU  (1882),  86  Ind.  527,  529.  While  the 
fee  is  in  the  mother,  it  is  in  the  nature  of  a  base  or  de- 
terminable fee.  McAdams  v.  Bailey  (1907),  169  Ind.  518, 
527,  82  N.  B.  1057,  124  Am.  St.  240,  13  L.  R.  A.  (N.  S.) 
1003. 

From  a  consideration  of  all  the  foregoing  statutes,  it 
seems  apparent  that  the  estate  in  fee  to  which  said  Nancy 
A.  Dillman  would  have  been  entitled  as  widow,  in  the  ab- 
sence of  provision  made  for  her  by  will,  is  not  the  same  in 
quality  as  the  estate  m  fee  created  for  her  by  the  will.  Such 
conclusion  is  rendered  clear  from  a  consideration  of  the 
probable  market  value  of  the  two  estatea  A  purchaser  of 
the  former  would  acquire  an  estate  in  fee,  determinable  at 
the  decease  of  the  widow,  on  condition  that  any  of  the  chil- 
dren or  their  descendants  survived  the  widow;  while  the 
purchaser  of  the  latter  would  get  an  absolute  title  in  fee. 
It  is  evident  that  the.  latter  estate  would  have  a  materially 
higher  market  value  than  the  former,  while  if  the  estates 
are  identical  their  market  value  would  be  the  same. 

As  the  sufficiency  of  the  complaint  depends  on  the  iden- 
tity of  the  provision  made  for  the  widow  by  the  will  with  her 
interest  in  said  estate  under  the  statutes  of  descent,  and  as 
such  identity  is  shown  not  to  exist,  from  a  consideration  of 
s^d  respective  estates  in  land,  and  regardless  of  any  ques- 
tion of  the  personal  property,  we  are  driven  to  the  conda- 
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sion  that  the  complaint  is  not  sufficient  and  that  the  trial 
court  did  not  err  in  sustaining  the  demurrer  thereto. 

We  have  no  knowledge  respecting  the  provisions  of  the 
will  aside  from  the  averments  of  the  complaint  Our  dis- 
cussion  has  been  based  on  the  averment  urged  upon  our 
attention  to  the  effect  that  the  testator  by  the  will  **  devised 
to  said  Nancy  A.  Dillman  in  lieu  of  her  interest  in  his  lands 
and  personal  property  one-third  of  all  his  estate  real  and 
personal' ',  etc.  There  are,  however,  the  further  allegations 
to  the  effect  that  ''the  aforesaid  will  empowered  and  au- 
thorized the  executors  named  therein  *  *  *  to  sell  the 
property,  real  and  personal,  of  said  decedent*'  and  that  pur- 
suant to  such  power,  the  executor  did  thereafter  sell  all  real 
estate  of  which  the  testator  died  seized,  including  said  31- 
acre  tract.  The  complaint  only  partially,  or  at  most  but 
impliedly,  enlightens  us  respecting  the  testamentary  dis- 
position of  the  proceeds  of  the  sale  on  the  exercise  of  such 
power.  From  the  allegations  of  the  complaint,  it  is  evident 
that  the  provision  of  the  will,  by  which  an  estate  in  lands 
was  devised  to  the  widow,  is  materially  modified  by  the  pro- 
vision authorizing  a  sale.  Construing  said  provisions  to- 
gether, and  we  do  not  doubt  that  regardless  of  the  second 
provision,  the  widow,  on  her  election  to  take  under  the  will, 
took  by  such  first  provision  an  estate  in  real  estate  as  real 

estate.    The  provision  authorizing  a  sale  is  not  suffi- 
5.    cient  of  itself  equitably  to  convert  said  estate  in  lands 

into  an  estate  or  property  in  personalty.  To  work 
such  an  equitable  conversion,  such  a  provision  must  by  its 
terms  expressly  or  impliedly  require  rather  than  merely  au- 
thorize such  a  sale.  We  can  not  say  from  the  allegations 
of  the  complaint  that  the  will  either  expressly  or  impliedly 
required  such  a  sale.  Walling  v.  Scoii  (1912),  50  Ind.  App. 
23,  96  N.  E.  481,  97  N.  E.  388;  Comer  v.  Light  (1911),  175 
Ind.  367,  93  N.  E.  660,  94  N.  E.  325.  Here,  however,  such 
power  of  sale  was  exercised.  Under  such  circumstances  it 
Vol.  57—41 
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is  held  that  the  real  estate  is  deemed  converted  into  per- 
sonal estate  at  the  time  of  the  exercise  of  the  power  by  a 
sale,  and  that  it  is  transmissible  and  descendable  as  such 
personal  estate.  IngersolVs  Estate  (1895),  167  Pa.  St  536, 
550,  31  AtL  858;  Kouvalinka  v.  Oeibel  (1885),  40  N.  J.  Eq. 
443,  3  Atl.  260;  White  v.  Howard  (1871),  46  N.  Y.  144, 162; 
Nelson  v.  Nelson  (1905),  36  Ind.  App.  331,  339,  75  N.  E. 
679 ;  7  Am.  and  Eng.  Ency.  Law  (2d  ed.)  467 ;  9  Cyc  839 ; 
1  Jarman,  Wills  (6th  ed.)  590. 

It,  therefore,  follows  that  while  the  widow  under  the  will 
took  an  estate  in  fee  in  real  estate,  she  took  it  subject  to  a 
power  lodged  in  the  executors  to  completely  change 
4.  its  nature.  Such  conditional  limitation  on  the  es- 
tate can  not  be  ignored  in  determining  the  quality  of 
the  estate  vested  in  her  by  the  will.  Under  the  statutes  of 
descent  she  was  entitled  to  an  estate  in  lands,  which  she 
would  hold  under  the  proviso  as  lands,  while  under  the  will 
she  took  an  estate  in  lands,  of  which  she  not  only  might  be, 
but  also  actually  was  divested  by  the  exercise  of  a  jwwer 
lodged  in  another  and  beyond  her  controL  In  the  one  caae 
she  had  a  right  to  take  and  hold  real  estate^  as  real  estate, 
while  in  the  other  case,  the  power  being  teercised,  she  v/as 
required  to  take  personal  property  in  the  form  of  money. 
Viewing  as  a  whole  the  allegations  of  the  complaint  on  Uie 
subject  of  the  contents  of  the  will,  it  seems  apparent  that 
the  provision  made  for  the  widow  by  the  will  is  not  the 
same  as  the  interest  that  she  would  otherwise  have  taken 
under  the  statutes  of  descent,  and  that  the  court  did  not 
err  in  sustaining  said  demurrer. 

A  consideration  of  the  personal  property  side  of  the  ease 

confirms  our  conclusion.    By  the  statutes  in  force  at  the 

time  of  the  death  of  said  testator,  if  he  had  died  in- 

6.    testate  one-third  of  his  personal  property  would  have 

descended  to  the  widow  subject  to  the  debts  of  the 

estate.    §2487  R.  S.  1881.    By  the  terms  of  §2269  R.  S.  1881, 

§2786  Bums  1914,  she  was  entitled  to  receive  an  additional 
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$500  in  property  or  moiuey.  Here  it  is  alleged  that  said 
testator  by  said  will  '*  devised  to  said  Nancy  A.  Dillman  in 
lien  of  her  interest  in  his  lands  and  personal  property,  one- 
third  of  all  of  his  estate  real  and  personal",  and  it  is  alleged 
also  that  by  the  terms  of  the  will,  the  testator  disposed  of  the 
full  residue  of  his  estate,  and  that  the  widow  elected  to  take 
under  the  will. 

Planting  their  argument  on  the  language  of  the  statute 
last  cited,  appellants  contend  that  the  widow  was  entitled  to 
the  allowance  of  $500,  regardless  of  whether  her  husband 
died  testate  or  intestate,  and  even  though  she  elected  to 
take  under  the  will,  and  they  cite  Nelson  v.  WUson  (1878), 
61  Ind.  255,  and  like  cases.  Some  of  these  cases  are  over- 
ruled and  others  are  criticized  in  Langley  v.  Mayhew  (1886), 
107  Ind.  198,  6  N.  E.  317,  8  N.  E.  157,  where  the  essential 
facts  are  very  similar  to  those  presented  here.  The  will 
here  expressly  provides  that  the  provision  made  for  the 
widow  is  in  lieu  of  her  interest  in  the  lands  and  personal 
property  of  the  testator.  The  residue  of  the  estate  is  by  the 
will  given  to  others.  The  widow,  by  her  election,  indicated 
that  the  testamentary  provision  made  for  her  was  more  ac- 
ceptable to  her  than  that  which  the  law  would  otherwise 
have  given  her,  and  having  accepted  the  provisions  of  the 
will,  she  was  not  entitled  to  receive  the  statutory  allowance, 
while,  had  there  been  no  will,  or  had  she  not  elected  to  ac- 
cept such  testamentary  provision,  the  law  would  have  given 
her  such  allowance.  Nelson  v.  Wilson,  supra;  Manning  v. 
Wilson  (1912),  52  Ind.  App.  1,  100  N.  E.  106.  For  this 
additional  reason,  such  testamentary  provision  is  not  iden- 
tical with  the  widow's  interest  under  the  statute.  Prom 
a  full  consideration  of  the  case,  it  seems  evident  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed. 

Note. — Reported  In  105  N.  E.  124.  As  to  election  by  widows  as 
between  benefits  and  right  to  dower  and  community  property, 
see  92  Am.  St  685. 


644  APPELLATE  COURT  OF  INDIANA, 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.— 57  Ind.  App.  644. 


Tippecanoe  Loan  and  Trust  Company,  Adminis- 
trator t;.  The  Cleveland,  Cincinnati,  Chi- 
cago AND  St.  Louis  Railway  Company. 

[No.  8,075.    Filed  April  8,  1914.    Rehearing  denied  November  18, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Masteb  and  Sesvant. — Railroads, — Injuries  to  Servant.— LiabH- 
ity, — Negligence  of  Surgeon  Employed  hy  Master, — ^A  railroad 
company  is  not  liable  for  damages  resulting  to  one  of  Its  in- 
jured employes  through  the  negligence  of  a  surgeon  called  by 
the  company,    p.  048. 

2.  Master  and  Sebvant. — Railroads, — Injuries  to  Servant, — Ag- 
gravation  of  Injury. — Masterial  Duty. — ^Where  a  railroad  employe 
is  injured  in  his  employment  so  as  to  be  incapable  of  caring 
for  himself,  the  company  Is  bound  to  take  such  steps  as  are 
reasonably  necessary  and  proper  under  the  circumstances  to 
prevent  aggravation  of  the  injury  through  exposure,  or  the  lack 
of  medical  or  surgical  assistance,  and  the  failure  of  the  com- 
pany's servants  in  this  respect  imposes  upon  it  a  legal  responsi- 
bility for  the  consequences    p.  649. 

3.  Master  and  Servant. — Railroads. — Injuries  io  Servant. — Care 
of  Injured. — Where  the  servants  of  a  railroad  comiMuiy  take 
into  their  custody  another  of  the  company's  employes  who  has 
been  injured  in  his  employment  so  as  to  be  incapable  of  caring 
for  himself,  they  must  exercise  reasonable  care  in  the  treatment 
accorded  him,  and  such  care,  under  circumstances  roidering 
medical  or  surgical  aid  imperative,  would  require  the  removal 
of  the  injured  person  to  a  place  of  safety  and  the  providing  of 
medical  or  surgical  aid.    p.  649. 

4.  Master  and  Servant. — Railroads, — Injuries  to  Servant. — yeg- 
ligenoe  in  Caring  for  Servant. — Complaint. — In  an  action  against 
a  railroad  company  for  the  death  of  an  employe,  a  complaint 
charging  that  decedent  was  struck  by  defendant's  train  and 
rendered  unconscious  but  that  the  injuries,  though  such  as  to 
require  the  immediate  aid  of  a  surgeon,  were  not  necessarily 
fatal,  and  that  the  accident  occurred  on  a  cold  day  at  a  point 
two  miles  distant  from  a  city  where  pr(^)er  aid  could  have 
been  had,  sufficiently  disclosed  a  duty  to  remove  the  injured 
employe  to  a  place  where  proper  care  could  be  giv^i,  and  to 
procure  surgical  aid.    p.  651. 

5.  Master  and  Servant. — Railroads, — Injuries  to  Servant, — Neg- 
ligence in  Caring  for  Servant. — Complai9U. — ^The  averments  in 
a  complaint  for  the  death  of  a  railroad  employe  from  negli- 
gence in  not  pr(^)erly  caring  for  him  immediately  following  an  in- 
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Jury,  charging  that  he  was  negligently  placed  In  a  car  that  was 
cold  and  that  no  cover  was  provided,  by  reason  of  which  he 
became  chilled  and  his  vitality  was  reduced,  and  that  defend- 
ant's agents  negligently  failed  to  bandage  the  wound  or  to  adopt 
any  means  to  stop  the  flow  of  blood,  whereby  his  physical 
strength  was  reduced  and. his  power  to  resist  blood  poisoning 
greatly  Impaired,  were  allegations  of  the  ultimate  fact  of  de- 
fendant's negligence,  and  were  sufficient  to  admit  proof  of  every 
evidentiary  fact  necessary  to  show  that  defendant's  servants 
did  not  use  due  care  in  view  of  all  the  circumstances,    p.  651. 

6.  Master  and  Servant. — Railroads, — Injuries  to  Servant, — Com- 
plaint,— Negligence  in  Caring  for  Servant, — Jury  Question, — In 
an  action  for  the  death  of  a  railroad  employe  from  negligence 
In  failing  to  render  proper  care  following  an  injury,  an  allega- 
tion of  the  complaint  that  defendant's  agents  after  placing  the 
injured  man  in  a  car  were  negligent  in  not  backing  the  train 
to  a  city  two  miles  away  and  placing  him  In  a  hospital  there 
instead  of  carrying  him  on  to  a  small  station,  was  sufficient 
to  authorize  proof  of  facts  showing  the  practicability  of  back- 
ing the  train  so  as  to  have  obtained  earlier  care  and  medical 
aid,  and  on  the  making  of  such  proof  the  question  of  whether 
ordinary  care  required  such  course  was  pr(q;>erly  for  the  Jury, 
p.  652. 

7,  ApfeaLw — Review,— Verdict, — Answers  to  Interrogatories,  —  In 
an  action  for  the  death  of  a  railroad  employe,  grounded  on 
several  alleged  acts  of  negligence  in  failing  to  properly  care  for 
such  employe  following  an  injury,  a  general  verdict  for  plaintiff 
found  that  defendant  was  guilty  of  the  negligence  charged  and 
that  it  was  the  proximate  cause  of  the  injury  sued  for,  so  that 
the  Jury's  answers  to  interrogatories  could  not  control  the  ver- 
dict unless  they  met  and  negatived  every  act  of  negligence 
charged  beyond  the  possibility  of  reconciliation  with  such  verdict, 
and  the  finding  thereby  that  the  treatment  of  decedent  was  con- 
sistent with  due  care  was  not  sufficient    p.  653. 

&  Trial. — Verdict, — Answers  to  Interrogatories, — Dutj/  of  Court. 
— It  is  the  duty  of  a  trial  court  to  reconcile  the  answers  to 
interrogatories  with  the  general  verdict  if  it  can  be  done  by 
the  consideration  of  any  evidence  admissible  within  the  issues, 
regardless  of  the  fact  that  no  such  evidence  may  have  been  in 
fact  introduced,    p.  654.  , 

9.  Trial. — Verdict, — Answers  to  Interrogatories, — In  passing  on 
a  motion  for  Judgment  on  the  answers  to  interrogatories  the 
trial  court  can  look  only  to  the  general  verdict,  the  answers  to 
interrogatories  and  the  issues  formed  by  the  pleadings,    p.  654. 

10.  Trial. — Insufficient  Evidence, — Ifew  Trial, — ^Where  the  evi- 
dence is  insufficient  to  sustain  the  verdict,  the  defect  can  be 
reached  only  by  a  motion  for  new  trial,    p.  654. 
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11.  Neoligeitce. — Actionable  Negligence, — Elements, — To  constitate 
actionable  negligence,  there  must  have  been  a  duty  owing  by 
defendant  to  exercise  care  in  favor  of  plaintiff,  and  a  failure  to 
discharge  such  duty  proximately  causing  some  injury  or  damage 
to  plaintiff,    p.  656. 

12.  Nkoligencb. — Action,  —  Complaint.  —  Failure  to  Show  Duty 
Owing  Plaintiff.— ^The  failure  of  a  complaint  to  state  facts  show- 
ing that  defendant  owed  a  duty  to  exercise  care  in  favor  of 
plaintiff  is  not  cured  ^by  an  allegation  that  defeiidant  negligently 
did,  or  failed  to  do,  some  act  which  caused  injury  to  plaintiff, 
p.  656. 

13.  Negligencil — Duty  to  Use  Care. — Averments  of  Complaint. — 
Sufficiency. — The  duty  to  use  care,  which  Is  an  essential  ele- 
ment of  actionable  negligence,  arises  as  a  matter  of  law  out  of 
some  relation  existing  between  the  parties;  hence  If  a  given 
relation  is  shown  by  the  facts  pleaded  the  court  can  say  as  a 
matter  of  law  whether  defendant  owed  such  duty  to  plaintiff, 
and  If  such  facts  show  a  relation  from  which  the  duty  arises, 
the  complaint  is  sufficient  as  to  the  requiremeit  to  state  a  duty, 
p.  656. 

14.  Neoligence. — Want  of  Ordinary  Care. — Averments,  —  Suffl- 
oiency. — ^The  general  averm^t  that  an  act  was  negligently  d<»ie 
or  negligently  omitted  implies  that  defendant  failed  to  exerdse 
ordinary  care  and  is  a  sufficient  charge  of  such  failure,    p.  656. 

15b  Negugencej — Duty  to  Use  Care. — Requirements  of  Ordinary 
Care. — A  distinction  exists  between  the  duty  to  exercise  care 
and  the  requirements  of  ordinary  care  in  the  performance  of 
such  duty,  in  that  the  duty  arises  as  a  matter  of  law  fr<Mn  the 
relation  of  the  parties,  while  the  determination  of  whether  or- 
dinary care  was  used  is  a  question  of  fact  arising  from  the  con- 
ditions and  circumstances  of  the  event,    p.  657. 

16.  Negligence. — Pleading, — Complaint. —  Necessity  of  Averrvug 
Facts  Showing  Want  of  Ordinary  Care. — ^While  the  facts  stated 
in  a  complaint  for  negligence  must  show  a  duty  owing  by  de- 
fendant, the  existence  of  such  a  duty  requires  in  its  proper  dis- 
charge the  performance  of  every  act  and  the  observance  of  every 
precaution  that  ordinary  prudence  would  dictate;  hence  the  plain- 
tiff is  not  required  to  state  facts  from  which  the  court  can  say 
as  a  matter  of  law  that  defendant  owed  the  duty  to  do  the  pa]> 
ticular  act  omitted,  or  to  omit  the  particular  act  done;  that  is, 
he  need  not  aver  specific  facts  relied  i4K>n  as  constituting  a  lad£ 
of  ordinary  care.    p.  658. 

17.  Appeal. — Review.  —  Disposition  of  Co/use.  —  "Where  judgment 
was  rendered  for  d^endant  on  the  jury's  answers  to  Interrog- 
atories notwithstanding  the  general  verdict  for  plaintiff,  the 
court  on  appeal  in  reversing  the  Judgment  will  not  order  judg- 
ment entered  on  the  general  verdict,  but  will  direct  a  new  trial, 
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since  It  can  not  know  that  the  general  verdict  is  just,  or  that 
the  trial  court  would  not  have  set  it  aside  if  a  motion  for  new 
trial  could  have  been  presented,    p.  660. 

From  Tippecanoe  Circuit  Court;  Henry  H,  Vinton, 
Judge. 

Action  by  the  Tippecanoe  Loan  and  Trust  Company,  ad- 
ministrator of  the  estate  of  George  *  Arbegust,  deceased, 
against  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Reversed. 

Wilson  i&  Qvinn  and  Thompson  &  Adams,  for  appellant. 
L.  J.  Hackney,  F.  L.  Littleton  and  Stuart,  Hammond  & 
Simm^,  for  appellee. 

Laiby^  C.  J. — This  action  was  brought  to  recover  damages 
resulting  from  the  death  of  George  Arbegust.  The  facts 
disclosed  by  the  record  show  that  he  received  an  injury 
while  in  the  employ  of  appellee  railway  company  as  a  sec- 
tion hand.  On  the  morning  of  January  18,  1909,  a  passen- 
ger train  operated  by  appellee  was  running  in  a  southeaster- 
ly direction  on  its  lines  between  the  city  of  Lafayette  and  the 
city  of  Indianapolis.  At  a  place  a  few  miles  southeast  of 
Lafayette  this  train  collided  with  a  handcar  which  George 
Arbegust  and  another  workman  were  at  the  time  attempting 
to  remove  from  the  track,  and  as  a  result  Geoi^e  Arbegust 
was  injured.  His  leg  was  broken  and  severely  cut,  and  he 
was  rendered  unconscious  and  incapable  of  taking  care  of 
liimself.  After  the  injury  the  trainmen  took  charge  of 
Arbegust  and  placed  him  in  the  baggage  car  of  the  train 
and  carried  him  to  Colfax  where  a  physician  vras  called  to 
dress  his  wounds,  after  which  he  was  returned,  on  the  after- 
noon of  the  same  day,  to  Lafayette  and  placed  in  St.  Eliza- 
beth's Hospital,  and  the  physician  employed  'by  appellee 
called  to  attend  him.  After  he  was  placed  in  the  hospital 
blood  x)oisoning  developed  and  it  became  necessary  to  ampu- 
tate his  leg.    The  leg  was  amputated  but  he  continued  to 
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suffer  from  the  effects  of  blood  poisoning  until  he  died  from 
that  cause  on  August  9,  1909. 

The  case  went  to  trial  on  a  single  paragraph  of  complaint 
to  which  a  general  denial  was  filed.  A  general  verdict  was 
returned  in  favor  of  appellant  and  with  this  verdict  the 
jury  returned  answers  to  a  large  number  of  interroga- 
toidea  The  court  on  motion  of  appellee  rendered  judgment 
in  its  favor  on  the  answers  to  interrogatories  notwithstand- 
ing the  general  verdict,  and  overruled  the  motion  of  appel- 
lant for  a  judgment  in  its  favor  on  the  general  verdict. 
These  rulings  are  assigned  as  error  by  appellant  while  ap- 
pellee assigns  as  cross  error  that  the  court  erred  in*  overrol- 
ing  its  demurrer  to  the  complaint 

The  complaint  does  not  proceed  upon  the  theory  that 
appellee  was  guilty  of  any  negligence  in  causing  the  original 
injury  to  Arbegust,  but  the  gravamen  of  the  action  is  the 
negligence  of  appellee,  after  the  decedent's  injury,  and  after 
appellee's  servants  had  taken  the  injured  and  unconscious 
man  in  charge,  in  failing  to  procure  medical  and  surgical 
aid  for  him  with  reasonable  dispatch  or  to  place  him  in  a 
hospital  where  such  aid  could  be  furnished.  There  are  some 
averments  in  the  complaint  to  the  effect  that  the  company's 
physician  at  Colfax,  who  was  the  first  to  treat  the  injured 
man,  was  negligent  in  failing  to  disinfect  the  wound,  and 
to  remove  the  gravel,  sand,  cinders  and  other  foreign  sub- 
stances from  the  wound,  and  that  as  a  result  blood  poison- 
ing ensued  which  resulted  finally  in  death.    It  is  well 

1.  settled  in  this  State  that  a  railway  company  can  not 
be  held  liable  for  damages  resulting  to  one  of  its  in- 
jured employes  as  the  result  of  the  negligence  of  a  sui^eon 
called  by  the  company  to  render  surgical  aid  to  such  em- 
ploye. Pittsburgh,  etc.,  R.  Co.  v.  Sullivan  (1895),  141  Ind. 
83,  40  N.  E.  138,  50  Am.  St  313,  27  L.  R.  A.  840,  and  cases 
there  cited.  This  complaint  does  not  aver  that  the  appellee 
or  its  agents  were  negligent  in  selecting  and  emplo>ing  an 
unskilled  or  incompetent  surgeon,  as  the  appellee  can  not 
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be  held  liable  for  the  negligence  or  unakilfulness  of  the 
surgeon  which  it  called,  no  recovery  can  be  based  upon  the 
alleged  negligence  of  the  surgeon.  As  before  stated  the 
question  of  the  sufficiency  of  the  complaint  depends  entirely 
upon  the  facts  alleged  to  show  negligence  on  the  part  of 
the  trainmen  of  appellee  after  the^  had  taken  the  injured 
man  into  their  custody. 

If  an  employe  of  a  railroad  company  is  injured  as  a  re- 
sult of  hazards  to  which  his  employment  exposes  him,  and, 
if  his  injuries  are  of  such  a  nature  as  to  render  him 

2.  incapable  of  caring  for  himself,  it  becomes  the  duty 
of  the  company  to  take  such  steps  as  are  reasonably 
necessary  and  proper  under  the  circumstances  to  pre- 

3.  vent  an  aggravation  of  the  injury  through  exposure, 
or  for  want  of  medical  or  surgical  assistance.    Under 

such  circumstances,  if  the  servants  of  the  company  know- 
ingly leave  such  injured  person  to  die  of  exposure  or  to 
bleed  to  death  from  his  wounds,  a  legal  responsibility  for 
such  consequences  will  be  imposed  upon  the  company;  and, 
if  they  take  him  into  their  custody,  they  must  exercise  rea- 
sonable care  in  the  treatment  accorded  him.  Under  such 
circimistances  the  common  instincts  of  humanity  require 
that  the  helpless  injured  person  should  be  taken  in  charge 
and  removed  to  a  place  of  safety  and  that,  if  necessary, 
medical  or  surgical  aid  should  be  provided.  This  duty  has 
been  recognized  by  the  Supreme  Court  of  this  State  as  one 
which  arises  in  extraordinary  cases  where  medical  or  surgi- 
cal assistance  is  imperatively  required  to  save  life,  or  to 
prevent  further  serious  bodily  injury.  It  is  said  that  the 
duty  arises  with  the  emergency,  and  with  it  expires.  Ohio, 
etc.,  B.  Co.  V.  Early  (1895),  141  Ind.  73,  40  N.  B.  257,  28 
L.  E.  A.  546 ;  Terre  Haute,  etc.,  R.  Co.  v.  McMurray  (1885), 
98  Ind.  358,  49  Am.  Rep.  752. 

In  some  jurisdictions  the  doctrine  has  been  extended  much 
further  than  we  are  required  to  go  in  deciding  this  case.  It 
has  been  held  to  apply  to  cases  where  one  party  has  been 
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SO  injured  as  to  render  him  helpless  by  an  instrumentality 
under  the  control  of  another,  even  though  no  relation  of 
master  and  servant,  or  carrier  and  passenger  existed  at  the 
time.  It  has  been  said  that  the  mere  happening  of  an  ac- 
cident of  this  kind  creates  a  relation  which  gives  rise  to  a 
legal  duty  to  render  such  aid  to  the  injured  party  as  may 
be  reasonably  necessary  to  save  his  life,  or  to  prevent  a 
serious  aggravation  of  his  injuries,  and  that  this  subsequent 
duly  does  not  depend  upon  the  negligence  of  the  one  party, 
or  the  freedom  of  the  other  party  from  contributory  negli- 
gence, but  that  it  exists  irrespective  of  any  legal  respon- 
sibility for  the  original  injury.  Northern  Central  R.  Co.  v. 
State  (1868),  29  Md.  420,  96  Am.  Dec.  545;  Whitesides  v. 
Southern  R.  Co.  (1901),  128  N.  C.  229,  38  S.  E.  878;  Dyche 
V.  Vicksburg,  etc.,  R.  Co.  (1901),  79  Miss.  361,  30  South. 
711;  Deptd  v.  Flatau  (1907),  100  Minn.  299,  111  N.  W.  1, 
8  L.  R.  A.  (N.  S.)  485;  Terre  Haute,  etc.,  R.  Co.  v.  McMur- 
ray  (1885),  98  Ind.  358,  49  Am.  Rep.  752;  Atchison,  etc.,  R. 
Co.  V.  Weber  (1885),  33  Kan.  543,  6  Pac.  877,  52  Am.  Rep. 
543;  Beach,  Contrib.  Neg.  §215;  2  Thompson,  Negligence 
§1744.  In  other  jurisdictions  the  courts  refuse  to  recognize 
any  legal  duty  on  the  part  of  a  railroad  company  to  care  for 
an  injured  trespasser,  holding  that  the  company  is  under 
no  legal  respoiusibility  to  such  a  person,  and  that  if  the 
employes  of  such  a  company  undertake  to  render  such  a 
service  to  such  a  person,  they  engage  in  the  discharge  of  a 
bumane  and  moral  duty  which  is  beyond  the  scope  of  their 
emplojrment,  and  that  the  company  can  not  be  charged  with 
negligence  on  account  of  their  failure  to  discharge  such  duty 
or  by  reason  of  the  manner  in  which  it  is  performed.  Riley 
V.  Chdf,  etc.,  R.  Co.  (1913),  160  S.  W.  (Tex.  Civ.  App.) 
595;  Oriswold  v.  Boston,  etc.,  R.  Co.  (1903),  183  Mass.  434, 
67  N.  E.  354. 

In  this  case  we  are  not  required  te  go  to  the  extent  in- 
dicated by  the  cases  holding  to  the  more  liberal  doctrine, 
and  we  are  not  required  to  disapprove  the  stricter  rule  en- 
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forced  in  Massachusetts  and  Texas.     We  are  content  to 

limit  our  decision  to  the  facts  of  this  ease  and  to  base  our 

ruling  squarely  on  the  decisions  heretofore  cited  from  the 

Bupreme  Court  of  this  State.    The  allegations  of  the 

4.  complaint  show  that  after  the  accident  Arbegust  was 
unconscious,  that  his  injuries  were  of  a  serious  nature 

but  not  necessarily  fatal,  and  that  he  was  in  such  a  condi- 
tion as  to  require  the  immediate  aid  of  a  surgeon.  The 
complaint  further  shows  that  the  accident  occurred  on  a 
very  cold  day  at  a  point  on  appellee's  tracks  about  two  miles 
from  Lafayette,  Indiana.  The  facts  thus  stated  are  suffi- 
cient to  show  that  appellee  owed  the  duty  of  removing  the 
injured  man  to  a  place  where  he  could  be  cared  for,  and 
of  calling  surgical  aid.    According  to  the  averments 

5.  ot  the  complaint  appellee  undertook  to  perform  this 
duty.  The  complaint  charges  that  appellee  failed  to 

use  reasonable  care  in  the  discharge  of  this  duty  in  several 
particulars.  In  the  first  place  it  is  alleged  that  while  he 
was  being  carried  from  the  place  of  the  accident  to  Colfax, 
the  injured  man  was  negligently  placed  in  a  car  which  was 
cold  and  that  no  proper  covering  was  provided,  and  that  as 
a  result  he  became  chilled  and  his  vitality  reduced,  and  that 
the  servants  of  appellee  negligently  failed  and  neglected  to 
bandage  the  wound  or  to  adopt  any  means  to  stop  the  flow 
of  blood  and  that,  as  a  consequence,  the  injured  man  lost  a 
large  quantity  of  blood  before  he  received  surgical  aid,  by 
reason  of  which  his  physical  strength  was  greatly  reduced 
and  his  power  to  resist  blood  poisoning  was  greatly  im- 
paired. In  caring  for  the  injured  man  after  taking  him  in 
charge,  the  servants  of  appellee  were  bound  to  use  such 
care  and  such  care  only  as  a  person  of  ordinary  prudence' 
would  have  exercised  in  view  of  the  situation  and  surroimd- 
ings  and  of  the  facilities  available,  and  of  the  apparent  con- 
dition of  the  person  injured.  On  behalf  of  appellee  it  is 
urged  that  the  complaint  is  defective  because  it  does  not 
aUege  that  appellee  had  the  means  of  carrying  Arbegust  in 
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a  heated  car  and  failed  to  do  so,  or  that  covering  was  avail- 
able with  which  he  might  have  been  protected  from  the 
cold,  and  that  the  servants  of  appellee  failed  to  make  use  of 
it  for  that  purpose,  or  that  bandages  were  at  hand  with 
which  the  flow  of  blood  might  have  been  staunched,  and 
that  the  servants  of  appellee  possessed  the  skill  to  apply 
them  properly  and  failed  to  do  so.  These  allegations  of  the 
complaint  are  not  defective  for  the  reasons  pointed  out. 
They  allege  the  ultimate  fact  that  appellee  negligently  failed 
to  do  certain  things,  and  such  a  charge  is  sufficient  to  ad- 
mit proof  of  every  evidentiary  fact  necessary  to  show  that 
its  servants  did  not  use  due  care,  making  use  of  the  means 
available  in  view  of  all  the  circumstances.  It  may  be  well 
said  that  a  local  passenger  train  is  not  required  to  carry  bed 
clothing  and  bandages ;  but  whether  such  things  were  in  fact 
available  was  an  evidentiary  fact  which  might  have  been 
proved  under  the  general  allegations  to  which  we  have  re- 
ferred. 

The  complaint  also  charges  that  the  servants  of  appel- 
lant were  negligent  in  not  backing  the  train  to  Lafayette 
and  placing  the  injured  person  in  a  hospital  there 

6.  instead  of  carrying  him  to  the  station  of  Colfax. 
This  is  a  general  allegation  of  the  ultimate  fact  and 
it  was  sufficient  to  authorize  proof  of  facts  showing  that  it 
was  practicable  and  possible  to  have  backed  the  train  to  La- 
fayette so  as  to  have  obtained  earlier  care  and  medical  at- 
tendance. If  such  proof  were  made  it  would  then  be  for 
the  jury  to  say  whether  ordinary  care  required  such  a  course 
of  conduct.  Similar  objections  are  urged  against  other  parts 
of  the  complaint  chaining  other  acts  of  negligence  on  the 
part  of  the  servants  of  appellee  in  their  treatment  of  the 
injured  man.  What  has  been  said  will  in  most  part  dis- 
pose of  these  objections.  The  court  is  satisfied  that  the 
complaint  states  a  cause  of  action.  The  cross  error  assigned 
by  appellee  can  not  theretore  be  sustained. 

By  the  general  verdict,  the  jury  found  that  appellee  v^ss 


NOVEMBER  TERM,  1914.  653 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co. — 57  Ind.  App.  644. 

gailty  of  the  negligence  charged  in  the  complaint  and  that 
such  negligence  proximately  caused  the  injury  and 

7.  damage  for  which  appellant  sues.  The  court  ren- 
dered judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict,  and  appellee  seeks  to 
sustain  this  ruling  upon  the  ground  that  the  facts  found 
by  such  answers  show  that  appellee  was  not  guilty  of  any  of 
the  acts  of  negligence  charged  in  the  complaint.  In  order 
to  sustain  this  contention  it  would  be  necessary  for  this  court 
to  hold  that  the  facts  so  found  are  of  such  a  character  as 
to  require  the  inference  that  appellee  used  due  care  in  re- 
spect to  every  charge  of  negligence  made  by  the  complaint. 
Before  the  answers  to  interrogatories  can  be  held  to  over- 
come the  general  verdict  on  the  ground  stated,  the  facts 
found  must  meet  and  negative  every  act  of  negligence 
charged  in  the  complaint  and  must  leave  no  opportunity  for 
reconciling  such  facts  with  the  general  verdict  by  any  evi- 
dence admissible  within  the  issues. 

The  answers  to  the  interrogatories  are  numerous  and  it 
would  serve  no  useful  purpose  to  set  them  out  in  this  opin- 
ion. Some  of  the  facts  found  in  reference  to  the  treatment 
of  Arbegust  after  he  was  injured  are  consistent  with  due 
care,  but  this  is  not  enough.  The  facts  so  found  must  be 
wholly  inconsistent  with  any  act  of  negligence  which  could 
have  been  proved  under  the  allegations  of  the  complaint. 
The  answers  to  interrogatories  show  that  at  the  time  of  the 
injury  to  Arbegust,  dirt,  gravel  and  other  foreign  and  i)oi- 
sonous  substances  were  imbedded  in  his  wounds  and  re- 
mained present  therein  and  caused  blood  poisoning  of  which 
he  later  died.  Evidence  was  admissible  within  the  issues 
to  show  that  the  persons  in  charge  of  the  train  knew  or  by 
the  exercise  of  reasonable  care  should  have  known  the  con- 
dition of  the  injured  man  and  the  danger  that  threatened 
him.  The  evidence  may  have  shown  also  that  exposure  to 
cold  and  loss  of  blood  would  greatly  enhance  the  danger 
from  blood  poisoning,  and  that  he  could  have  been  placed 
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in  a  warmer  car  or  that  he  could  have  been  protected  from 
the  cold  by  wraps  or  ottier  covering.  The  evidence  may 
have  shown,  likewise,  that  the  condition  of  the  injured  man, 
as  known  to  the  servants  of  appellee  in  chai^  of  the  train, 
was  such  as  to  require  immediate  attention  at  a  well 
equipped  hospital,  and  facts  may  have  been  disclosed  from 
which  the  jury  could  rightly  infer  that  it  was  feasible  to 
have  placed  him  in  such  a  hospital  within  a  reasonable  time, 
that  ordinary  care  dictated  such  a  course,  and  that  the  fail- 
ure to  adopt  it  caused  the  disease  which  resulted  in  death. 
Such  a  state  of  the  evidence  would  reconcile  the  answers 
to  interrogatories  with  the  general  verdict.  It  is  the  duty 
of  the  trial  court  as  well  as  of  this  court  to  reconcile 

8.  the  answers  to  interrogatories  with  the  general  ver- 
dict if  it  can  be  done  by  the  consideration  of  any  evi- 
dence admissible  within  the  issues.    The  fact  that  the 

9.  trial  court  may  know  that  no  such  evidence  has  been 
introduced  does  not  change  the  rule.  In  passing  upon 
a  motion  for  judgment  on  the  answers  to  interroga- 

10.  tories  the  trial  court  can  look  only  to  the  general 
verdict,  the  answers  to  interrogatories  and  the  issues 

formed  by  the  pleadings.  It  can  not  consider  the  evid^ice. 
If  the  evidence  is  insufBcient  to  sustain  the  verdict,  this 
defect  can  be  reached  only  by  a  motion  for  a  new  triaL 
EvansviUe,  etc.,  Traction  Co.  v.  Spiegel  (1912),  49  Ind.  App. 
412,  94  N.  E.  718,  97  N.  E.  949.  The  trial  court  may  have 
known  that  no  evidence  had  been  introduced  at  the  trial 
which  could  reconcile  the  answers  to  the  interrogatories  with 
the  general  verdict  and  this  knowledge  may  have  induced 
the  ruling  in  favor  of  appellee  for  judgment  in  its  favor 
on  such  answers.  However  such  knowledge  could  not  re- 
deem the  ruling  from  error.  The  trial  court  should  have 
overruled  the  motion  for  judgment  on  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict  and 
then,  if  it  believed  that  the  evidence  was  not  sufficient  to 
sustain  the  general  verdict,  it  would  have  been  its  duly 
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to  grant  a  new  trial  if  a  proper  motion  based  upon  such 
ground  had  been  filed.  In  this  ease  the  ends  of  justice  will 
be  best  subserved  by  granting  a  new  trial.  The  judgment 
is  therefore  reversed  with  directions  to  grant  a  new  triaL 


On  P&tition  fob  Rehearing. 

Lairy,  J. — ^The  original  opinion  in  this  case  announces 
the  proposition  that,  in  charging  the  violation  of  a  duty  in 
a  negligence  case  it  is  sufficient  as  a  matter  of  pleading,  to  al- 
lege that  an  act  was  negligently  done  or  negligently  omitted, 
without  stating  the  conditions  under  which  the  act  waa  done 
or  omitted  or  the  circumstances  which  attended  it.  The 
opinion  further  holds  that  the  conditions  and  circumstances 
under  which  an  act  was  done  or  omitted  may  be  proved 
at  the  trial  as  evidentiary  facts  to  be  considered  by  the  jury 
in  deciding  whether  ordinary  care  required  the  defendant 
to  do  the  act  charged  to  have  been  negligently  omitted,  or 
to  avoid  the  act  alleged  to  have  been  negligently  done. 

In  a  very  able  brief  for  rehearing  appellee's  counsel  force- 
fully challenge  the  correctness  of  the  legal  propositions  just 
stated.  Counsel  assert  that  it  is  not  enough  to  allege  that 
an  act  was  negligently  done  or  negligently  omitted,  but  that 
facts  must  be  alleged  which  show  a  duty  resting  upon  the 
defendant  to  do  the  particular  act  alleged  to  have  been 
negligently  omitted  or  to  avoid  the  particular  act  alleged 
to  have  been  negligently  performed ;  and  it  is  contended  that, 
in  order  to  show  this  duty,  the  surrounding  conditions 
and  existing  circumstances  must  be  alleged.  A  number  of 
authorities  are  cited  and  discussed  by  counsel  to  sustain  this 
position.  Muncie  Pulp  Co.  v.  Davis  (1904),  162  Ind.  558, 
70  N.  B.  875;  Lake  Shore,  etc.,  B,  Co.  v.  Butts  (1902),  28 
Ind.  App.  289,  62  N.  E.  647 ;  Lake  Erie,  etc.,  B.  Co.  v.  Bray 
(1908),  42  Ind.  App.  48,  84  N.  E.  1004;  Pittsburgh,  etc., 
B.  Co.  V.  Peck  (1905),  165  Ind.  537,  76  N.  B.  163;  Cleve- 
land,  etc.,  B.  Co.  v.  Morrey  (1909),  172  Ind.  513,  88  N.  B. 
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932;  Indianapolis  Traction,  etc.,  Co.  v.  Mathews  (1912),  177 
Ind.  88,  97  N.  E.  320. 

It  may  be  stated  as  well  settled  law  that  three  elements 

are  necessary  to  constitute  actionable  negligence.    (1)    The 

existence  of  a  duty  resting  on  the  defendant  to  ex- 

11.  ercise  care  in  favor  of  plaintiff;  (2)  failure  on  the 
part  of  the  defendant  to  observe  such  duty;  and  (3) 

some  injury  or  damage  to  the  plaintiff  resulting  proximately 

from  such  failure  on  the  part  of  the  defendant     It  is 

equally  well  settled  that  where  a  complaint  fails  to 

12.  state  facts  showing  that  the  defendant  owed  a  duty  to 
exercise  care  in  favor  of  plaintiff,  the  omission  will 

not  be  supplied  by  an  allegation  that  the  defendant  negli- 
gently did  or  negligently  failed  to  do  some  act  which  caused 
injury  to  the  plaintiff.  Chicago,  etc.,  B.  Co.  v.  Lain  (1908), 
170  Ind.  84,  83  N.  E.  632 ;  Muncie  Pulp  Co.  v.  Davis,  supra; 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  (1904),  163  Ind.  247, 
71  N.  E.  218,  660;  Evansville,  etc.,  R.  Co.  v.  Teager  (1908), 
170  Ind.  139,  83  N.  E.  742 ;  Chicago,  etc.,  B.  Co.  v.  Barker 
(1908),  169  Ind.  670,  83  N.  E.  369, 17  L.  R.  A.  (N.  S.)  542, 
14  Ann.  Ca&  375. 

The  duly  to  use  care  arises,  as  a  matter  of  law,  out  of 

some  relation  existing  between  the  parties.    Where  a  given 

relation  is  shown  between  the  plaintiff  and  the  de- 

13.  fendant  the  court  can  say  as  a  matter  of  law  whether 
the  defendant  owed  a  duty  to  the  plaintiff  to  exercise 

care.  If  the  facts  alleged  show  such  a  relation  between 
the  parties  as  to  impose  upon  the  defendant  a  legal  duty  to 
use  care  toward  plaintiff,  the  complaint  is  sufficient  in  so  far 
as  it  is  required  to  state  a  duty.  The  complaint  must  then 
show  that  the  defendant  violated  this  duty  by  failing 

14.  to  exercise  ordinary  care.   This  may  be  done  by  alleg- 
ing that  ordinary  care  required  the  defendant  to  do 

a  certain  act  and  that  he  failed  to  perform  it,  or,  what 
amounts  to  the  same  thing,  that  the  defendant  negligently 
failed  to  do  such  act    An  allegation  that  the  defendant 
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negligently  did  an  act  amounts  to  an  allegation  that  ordi- 
nary care  required  that  the  act  should  have  been  done-  in 
a  different  manner  or  avoided  altogether,  and  that  the  de- 
fendant failed  to  use  ordinary  care  in  that  particular.  It 
has  been  uniformly  held  that  an  allegation  that  an  act  was 
negligently  done  or  negligently  omitted  is  a  sufficient  charge 
that  the  defendant  failed  to  exercise  ordinary  care.  Cita- 
tion of  authorities  seems  unnecessary,  but  we  call  attention 
to  a  few  of  the  later  cases.  Lake  Erie,  etc.,  B.  Co,  v.  Beats 
(1912),  50  Ind.  App.  450,  98  N.  E.  453;  Pittsburgh,  etc., 
R.  Co.  V.  Collins  (1904),  163  Ind.  569,  71  N.  E.  661;  Lake 
Erie,  etc.,  R.  Co.  \.  Bray  (1908),  42  Ind.  App.  48,  84  N.  E. 
1004;  Cleveland,  etc.,  R.  Co.  v.  Berry  (1899),  152  Ind.  607, 
53  N.  E.  415,  46  L.  E.  A.  33. 

A  distinction  must  be  observed  between  the  duty  to  exer- 
cise care  by  one  person  in  favor  of  another,  and  the  re- 
quirements of  ordinary  care  in  the  performance  of 

15.  such  duty.  The  first  arises  as  a  matter  of  law  out  of 
the  relations  existing  between  the  parties,  but  the 
second  is  to  be  determined  as  a  question  of  fact  from  the 
conditions  surrounding  and  the  circumstances  attending  the 
transaction.  A  duty  to  use  care  is  the  basis  upon  which 
actionable  negligence  rests.  In  the  absence  of  some  duty 
resting  upon  the  party  who  causes  the  injury,  to  use  some 
care  in  favor  of  the  party  who  received  such  injury,  there 
can  be  np  negligence.  This  duty  to  use  care  may  be  im- 
posed by  statute,  or  may  arise  as  a  matter  of  law  out  of 
certain  relations  between  the  parties.  Where  such  rela- 
tions as  that  of  master  and  servant,  bailor  and  bailee,  or  car- 
rier and  passenger  exist,  the  law  recognizes  the  duty  to  use 
sare  as  growing  out  of  such  relation.  The  duty  to  use  care 
is  imposed  upon  persons  using  streets  and  highways  in  favor 
of  other  persons  who  are  likewise  using  them,  and  this  duty 
also  arises  out  of  the  relative  rights  of  the  parties.  The  re- 
lations which  arise  between  individuals  are  so  varied  that  we 
Vol.  57—42 
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can  mention  only  a  few  for  the  sake  of  illustration.  When 
it  appears  that  a  certain  relation  exists  between  the  parties^ 
the  duty,  if  any,  which  such  relation  creates,  is  never  a  ques- 
tion of  fact.  Such  duty  is  always  a  matter  of  law,  to  be 
declared  by  the  court  However,  when  the  court  has  de- 
termined that  such  a  relation  exists  between  two  parties  as 
to  impose  upon  one  of  them  the  duty  to  exercise  care  in 
favor  of  the  other,  the  quantum  of  care  which  ordinary  pru- 
dence requires  becomes  a  question  of  fact.  The  law  defines 
the  care  to  be  used  as  ''such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  like  circumstances'*,  but^ 
as  a  general  rule,  it  can  not  be  said  as  a  matter  of  law,  that 
the  doing  of  certain  acts  named,  or  the  taking  of  certain 
precautions  designated  constitutes  due  care,  or  that  the  fail- 
ure to  do  such  acts  or  to  take  such  precautions,  amounts  to 
negligence. 

The  rules  of  pleading  require  that  the  facts  stated 
should  show  a  duty  on  behalf  of  defendant  to  use  care  to 

protect  plaintiff  from  injui-y.    This  is  done  by  the 
16.   allegation  of  facts  showing  a  relation  from  which 

such  duty  arises  as  a  matter  of  law;  but  when  it 
comes  to  charging  that  the  defendant  violated  this  general 
duty  by  doing  some  particular  act  or  acts  which  ordinary 
care  would  forbid,  or  by  omitting  some  particular  acts  or 
precautions  which  ordinary  care  required,  an  entirely  dif- 
ferent question  is  presented.  The  pleader  is  not  required 
to  state  facts  and  circumstances  with  reference  to  these  par- 
ticular acts  or  omissions  from  which  the  court  can  say  as  a 
matter  of  law,  that  the  defendant  owed  the  duty  to  do  the 
particular  act  omitted,  or  to  omit  the  particular  act  done. 
The  general  duty  to  use  care  which  the  law  imposes  as  a  con- 
sequence of  the  relation  shown,  is  comprehensive  enough  to 
require  the  performance  of  every  act  and  the  observance 
of  every  precaution  that  ordinary  prudence  would  dictate. 
If  ordinary  care  requires  that  a  particular  act  be  done,  or 
that  a  particular  precaution  be  observed,  a  failure  to  do 
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such  act  or  to  observe  such  precaution  is  a  violation  of  the 
general  duty  to  use  ordinary  care.  As  to  such  specific  acts 
or  omissions^  the  question  then  is,  what  did  ordinary  care 
require  under  the  circumstances,  and  not,  what  absolute 
duty  did  the  law  impose  under  such  circumstances.  Duty 
is  absolute  and  can  be  declared  as  a  matter  of  law  from  the 
existence  of  a  relation  shown  by  the  pleading.  The  acts 
required  by  ordinary  care  in  the  discharge  of  such  duty  are 
generally  relative  and  depend  upon  the  conditions  and  cir- 
cumstances under  which  such  acts  are  performed  or  omitted. 
The  performance  of  such  acts  is  not  imposed  by  law  as  a 
matter  of  absolute  duty,  but  such  performance  is  required  as 
a  matter  of  ordinary  care.  Pittsburgh,  etc.,  R.  Co.  v.  Collins, 
supra;  Duffy  v.  Howard  (1881),  77  Ind.  182;  Lake  Erie, 
etc.,  B.  Co.  v.  Bray,  supra;  Standard  Forgings  Co.  v.  Saffel 
(1911),  176  Ind.  417,  96  N.  E.  321;  Wachs  v.  Oawne  (1901), 
8  Ohio  N.  P.  383;  North  v.  Monterey,  etc..  Turnpike  Co. 
(1887),  9  Ky.  L.  R.  326;  Lucas  v.  Wattles  (1882),  49  Mich. 
380, 13  N.  W.  782. 

If,  without  alleging  that  an  act  was  negligently  done,  the 
pleader  were  to  attempt  to  show  such  fact  by  stating  the 
conditions  under  which  it  was  done  and  by  stating  all  of  the 
circumstances  surrounding  the  transaction,  he  cotdd  seldom 
succeed  in  making  his  complaint  sufficient  to  withstand  a  de- 
murrer. Unless  the  conditions  and  circumstances  stated 
were  of  such  a  character  that  negligence  must  necessarily 
be  inferred  therefrom,  and  that  no  other  inference  could  be 
rightly  and  reasonably  drawn  therefrom  by  any  fair  and 
reasonable  mind,  the  court  could  not  say  as  a  matter  of  law 
that  negligence  was  shown.  On  the  other  hand,  if  plaintiff 
alleges  that  the  defendant  negligently  did  an  act  which  pro- 
duced the  injury,  this  tenders  an  issue  of  fact  to  be  tried  by 
the  jury.  The  plaintiff  asserts  that  a  person  of  ordinary 
prudence  would  not  have  done  the  act  or  that  he  wotdd  have 
done  it  in  a  different  manner,  and  this  the  defendant  denies. 
The  jury  must  determine  this  question  of  fact  from  a  con- 
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sideration  of  all  the  conditions  and  circumstances  under 
which  the  act  was  performed  or  omitted  as  disclosed  by  the 
evidence  at  the  trial.  The  conditions  and  circumstances 
under  which  the  act  was  done  constitute  the  evidentiary,  pri- 
mary facts  from  which  the  jury  may,  or  may  not  infer  that 
a  person  of  ordinary  prudence  would  have  done  the  act,  or 
that  he  would  have  performed  it  in  a  different  manner.  It  is 
this  ultimate  inferential  fact  which  should  be  stated  in  the 
pleading.  The  evidentiary  facts  from  which  the  ultimate 
fact  may  or  may  not  be  inferred  need  not  be  pleaded  in  order 
to  make  the  complaint  sufficient  as  against  a  demurrer.  It 
has  been  held  that  upon  proper  motion  the  court  should 
order  that  the  complaint  be  made  more  sx)ecific  by  stating 
the  conditions  and  circumstances  upon  which  plaintiff  re- 
lies as  constituting  negligence.  Louisville,  etc.,  B.  Co.  v. 
Bates  (1897),  146  Ind.  564,  45  N.  E.  108,  and  cases  there 
^ited. 

Not  all  of  the  decisions  in  this  State  can  be  reconciled  with 
the  propositions  of  law  announced  in  this  opinion,  and  in 
some  of  the  opinions  language  is  employed  which  seems  to 
state  a  conflicting  rule.  Wherever  any  conflict  has  arisen 
it  is  due  to  a  failure  on  the  part  of  the  court  to  observe  the 
distinction  as  pointed  out  in  this  opinion,  between  the  legal 
duty  to  use  care  which  arises  out  of  the  relation  between 
the  parties,  and  the  requirements  of  ordinary  care  in  the 
discharge  of  the  duty  so  imposed.  No  good  result  could  be 
accomplished  by  reviewing  the  decisions  of  the  courts  of  this 
State  on  this  question.  We  have  carefully  considered  the 
question  here  involved  in  the  light  of  the  former  decisions, 
and  we  are  still  of  the  opinion  that  the  original  opinion  cor- 
rectly states  the  law. 

Appellant  has  filed  a  motion  requesting  the  court  to 

modify  the  mandate  of  the  original  opinion  by  directing  the 

trial  court  to  enter  a  judgment  on  the  verdict  of  the 

17.  jury.  This  motion  is  denied.  The  judgment  from 
which  the  appeal  was  taken  was  rendered  on  the  an- 
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sweis  to  interrogatories  notwithstanding  the  general  verdict. 
After  obtaining  this  judgment  in  its  favor,  appellee  was  in 
no  position  to  ask  for  a  new  trial  without  waiving  the  judg- 
ment already  entered  in  its  favor.  No  such  motion  was  filed 
and  the  trial  court  was  not  called  upon  to  review  the  pro- 
ceedings upon  which  the  general  verdict  rests.  The  evidence 
may  have  been  insufficient  to  sustain  the  verdict  or  there 
may  have  been  other  substantial  errors  committed  at  the 
trial  for  which  the  court  would  have  set  the  verdict  aside  if 
the  question  had  been  presented  by  a  motion  for  a  new 
trial  We  have  no  means  of  knowing  that  the  verdict  is 
a  just  one,  or  that  the  trial  court  would  have  permitted  it 
to  stand  if  the  question  had  been  presented.  We  think  that 
the  ends  of  justice  will  be  best  subserved  by  granting  a  new 
triaL 
Petition  for  rehearing  overruled. 

Note.— -Reported  in  104  N.  E.  866;  106  N.  £.  739.  As  to  dnty  of 
master  to  servant,  see  75  Am.  8t  69L  As  to  liabUity  of  railroad 
or  steamship  company  for  negligence  of  company's  physician  or 
surgeon,  see  Ann.  Cas.  1912  B  935.  As  to  the  liability  of  a  master 
for  the  negligence  of  a  physician  or  surgeon  employed  at  the  mas- 
ter's expense  to  attend  servant,  see  40  L.  R.  A.  (N.  S.)  486. 


Union  Traction  Company  v.  Bowen. 

[Na  8»186.    Filed  January  28,  1914.    Rehearing  denied  June  12, 
1914.    Transfer  denied  January  20,  1915.] 

1.  Steeet  Rahaoads. — Injuries  to  Persons  on  Tracks. — Negliffence. 
— Last  Clear  Chance. — The  general  charge  that  defendant  negli- 
g^Uy  ran  its  car  against  and  upon  the  plaintiff  thereby  causing 
his  Injury,  Is  sufficient  to  authorize  proof  of  any  negligence  In 
the  <^)eration  of  the  car  which  resulted  in  the  injury  complained 
of,  Including  proof  that  those  in  charge  of  the  car  were  negli- 
gent in  failing  to  use  the  last  dear  chance  to  avoid  the  injury, 
p.  664. 

2.  NEauGEzrcE. — ContriJmtori/  Negligence. — Last  Clear  Chance. — 
Contributory  negligence  may  be  a  defense  where  the  liability 
of  defendant  is  predicated  on  the  doctrine  of  last  clear  chance» 
if  it  occurred  after  the  emergency  which  gave  rise  to  defend- 
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ant*s  duty  to  use  the  last  dear  chance,  unless  it  is  shown  that 
the  one  In  charge  of  the  injury-producing  agency  actually  saw 
or  knew  of  plalntUTs  danger  and  knew  or  should  have  known 
that  he  was  unconscious  of  the  threatened  danger  In  time  to 
have  avoided  the  injury,    p.  664. 

3.  NEGLiGKzrcE. — Last  Clear  Chance. -^Knowledge  of  PeriL — In 
cases  based  upon  defendant's  failure  to  use  the  last  clear  chance 
to  avoid  injury,  the  fact  of  defendant's  actual  knowledge  of  plain- 
UtCa  peril  in  time  to  avoid  Injury  to  him,  or  want  of  such,  knowl- 
edgev  is  of  no  importance,  unless  the  question  of  eontrilHitivy 
negligence  following  the  exigency  which  gave  rise  to  tJefendantfa 
special  duty  is  involved*    p.  665. 

4.  Negliqence. — Children, — InahUitv  to  Comprehend  Danger. — A 
child  who  t)y  reason  of  tender  years  can  not  compr^end  danger 
is  incapable  of  negligence,    p.  666. 

6.  Stbset  RAiLaoADS.'-Iniuries  to  Persons  on  SPratAs.'^LiaMlitv- — 
Knotoledge  of  Peril  in  Time  to  Avoid  Injury. — ^Where  plaintiff 
was  a  child  of  such  tender  years  as  to  be  incapable  of  negli- 
g^ce,  defendant  was  liable  for  injuries  caused  by  running  Its 
car  against  plaintUf,  if  the  motorman  could  have  prevented  the 
injury  by  the  exercise  of  proper  care  after  the  emergency  arose^ 
regardless  of  whether  he  actually  knew  of  plaintiff's  peril  or 
not.    p.  666. 

6.  Street  Raicsoads. — Operation  of  Cars. — Duty  to  Persons  Un- 
able  to  Protect  Themselves. — A  company  operating  cars  upon  a 
public  street  owes  to  persons  upon  the  tracks  and  unable  to 
protect  th^nselves  by  the  exercise  of  care,  the  duty  to  discover 
their  peril  and  to  use  reasonable  care  to  avoid  injuring  them, 
p.  666. 

7.  AprEJUM-^Review^—Hamiless  Error,  —  Instructions.  —  Instruc- 
tions on  the  doctrine  of  last  clear  chance,  although  errone- 
ous are  not  grounds  for  reversal,  where  it  appears  that  the  ver- 
dict could  not  have  been  different  even  If  propw  instructions  on 
that  subject  had  been  given,    p.  666. 

Prom  Clinton  Circuit  Court ;  Joseph  Combs,  Judge. 

Action  by  Bobert  Bowen,  by  his  next  frigid  Aloert  D. 
Bowen,  against  the  Union  Traction  Company  of  Indiana. 
From  a  judgment  for  plaintifE,  the  defendant  appeals.  Af- 
firtned, 

J.  A.  Van  Osdol  and  Sheridan  <&  Qruber,  for  appellant. 
Gavin,  Oavin  &  Davis,  for  appellee. 

Lairt,  C.  J. — ^Appellee  by  his  next  friend  brought  this 
action  in  the  trial  court  to  recover  damages  for  personal 
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injuries  and  obtained  a  judgment  in  his  favor.  The  action 
of  the  trial  court  in  overruling  appellant's  motion  for  a  new 
trial  is  the  only  error  upon  which  appellant  relies  for  a 
reversaL 

The  facts  disclosed  by  the  record  show  that  appellee  at 
the  date  of  his  injury  was  a  child  of  about  eight  years  of  age 
and  that  he  was  struck  and  injured  by  one  of  appellant's 
cars  at  the  intersection  of  Twenty-second  Street  and  Col- 
lege Avenue  in  the  city  of  Indianapolis.  There  is  a  double 
street  car  track  on  College  Avenue  extending  practically 
north  and  south,  the  east  track  of  which  is  used  by  cars 
going  north  and  the  west  track  by  cars  going  south.  The 
accident  occurred  about  eight  o'clock  in  the  morning  while 
appellee  was  on  the  way  to  a  grocery  store  to  do  an  errand 
for  his  mother.  He  approached  College  Avenue  from  the 
west  on  the  south  side  of  Twenty-second  Street  and  when 
he  reached  the  curb  on  the  west  side  of  the  avenue  a  street 
car,  south  bound  on  the  west  track,  had  stopped  on  a  line 
with  the  south  side  of  Twenty-second  Street.  Appellee 
passed  behind  the  standing  street  car  and  stepped  out  upon 
the  east  track  where  he  was  struck  by  an  interurban  car 
operated  by  appellant.  The  negligence  charged  against  ap- 
pellant in  the  complaint  is  that  it  carelessly  and  negligently 
operated  the  car  without  giving  any  signal  or  warning  of 
its  approach,  and  that  it  carelessly  and  negligently  ran  the 
ear  at  a  high  and  dangerous  rate  of  speed,  to  wit,  25  miles 
an  hour,  against  and  upon  the  plaintiff.  It  is  also  alleged 
that  a  street  car  had  just  passed  going  north  on  the  east 
track  and  that  appellant  negligently  ran  its  interurban  car 
following  such  street  car  within  a  distance  of  fifty  feet  at 
a  high  rate  of  speed  and  without  giving  any  signal  or  warm- 
ing of  its  approach. 

The  court  under  the  evidence  submitted  the  question  of 
appellant's  negligence  to  the  jury  and  also  submitted  to  the 
jury  the  question  as  to  whether  appellee  was  guilty  of  con- 
tributory negligence.     In   addition  to  this  the  court  in- 
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structed  the  jury  as  to  the  law  applicable  to  the  doctrine  of 
*'last  cle^r  chance  "• 

Appellant  does  not  question  the  correctness  of  the  court's 
proceedings  in  so  far  as  they  relate  to  the  evidence  and  the 
instructions  bearing  upon  its  negligence  or  upon  the  con- 
tributory negligence  of  appellee,  but  it  asserts  that  the  court 
erred  in  submitting  to  the  jury  the  question  as  to  whether 
appellant  had  the  last  clear  chance  of  avoiding  the  injury, 
and  in  instructing  the  jury  as  to  the  law  relating  to  that 
question. 

The  first  point  presented  by  appellant  is  that  the  plead- 
ings do  not  present  any  issue  under  which  this  question 
could  be  properly  presented  or  decided.    In  the  case 

1.  of  Indianapolis  8i.  R.  Co.  v.  Marschke  fl906),  166 
Ind.  490,  77  N.  E.  945,  the  Supreme  Court  of  this 

State  held  that  a  general  charge  in  the  complaint  to  the 
effect  that  the  defendant  negligently  ran  its  car  against  and 
upon  the  plaintiff  thereby  causing  his  injury,  is  sufficieat 
to  authorize  proof  of  any  negligence  in  the  operation  of  the 
car  which  resulted  in  its  being  run  against  and  upon  the 
plaintiff,  including  proof  that  the  persons  in  charge  of  the 
car  were  negligent  in  not  availing  themselves  of  the  last 
clear  chance  to  avoid  the  injury.  The  principle  announced 
has  been  recognized  and  applied  in  a  number  of  decisions 
by  this  court.  Southern  Ind.  R.  Co.  v.  Drennen  (1909),  44 
Ind.  App.  14,  88  N.  E.  724;  Mortimer  v.  Daub  (1912),  52 
Ind.  App.  30,  98  N.  E.  845. 

The  doctrine  of  last  clear  chance  was  discussed  at  some 
length  in  a  recent  decision  of  this  court.    Indianapolis  Trac- 
tion, etc.,  Co.  V.  Croly  (1913),  54  Ind.  App.  566,  96 

2.  N.  E.  973.    It  is  not  our  purpose  at  this  time  to  dis- 
cuss the  question  further  than  to  say  that  the  case 

referred  to  does  not  hold,  as  appellant  seems  to  think,  that 
contributory  negligence  is  never  a  defense  where  the  liability 
of  the  defendant  is  based  upon  this  doctrine.  This  case  at- 
tempts to  draw  a  distinction  between  the  general  duty  owing 
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to  all  persons  and  tne  particular  duly  which  arises  in  favor 
of  a  particular  person  who  is  exposed  to  immediate  danger 
from  contact  with  the  car.  It  is  said  that  this  latter  duty 
is  bom  of  the  exigencies  of  the  situation  and  that  it  comos 
into  being  when  the  emergency  arises.  If,  after  the  exigency 
arises,  the  defendant  is  guilty  of  negligence  in  failing  to 
take  advantage  of  its  opportunity  to  prevent  the  injury,  the 
plaintiff  can  recover,  unless,  after  the  emergency  arises,  he 
is  also  guilty  of  negligence  which  concurs  with  that  of  the 
defendant  in  producing  his  injury.  In  applying  this  doc- 
trine,  any  negligence  on  the  part  of  the  plaintiff  which  ter- 
minated at  or  before  the  exigency  arose  which  gave  rise 
to  the  duty  to  use  special  care,  is  not  available  as  a  defense 
to  negligence  on  the  part  of  the  defendant  occurring  sub- 
sequent to  that  time ;  but  subsequent  negligence  of  the  plain- 
tiff which  concurs  in  producing  the  injury  is  available,  as  a 
general  rule,  the  one  exception  being  that  the  defendant 
will  be  held  liable  notwithstanding  the  concurring  negli- 
gence of  the  plaintiff  where  it  appears  that  the  person  in 
charge  of  the  car  actually  saw  or  knew  of  the  danger  to 
which  plaintiff  was  exposed  and  also  knew  or  should  have 
known  that  the  plaintiff  was  unconscious  of  the  threatened 

danger  in  time  to  avoid  the  injury.    Actual  knowl- 
3.    edge  or  the  want  of  such  knowledge  on  the  part  of 

the  person  in  charge  of  the  car,  becomes  important 
only  in  cases  where  there  is  evidence  that  the  plaintiff,  sub- 
sequent to  the  time  the  exigency  arose,  was  guilty  of  negli- 
gence which  concurred  in  producing  his  injury.  For  the 
sake  of  brevity  the  expression,  ** concurring  negligence",  is 
used  in  the  course  of  this  opinion  to  designate  negligence 
on  the  part  of  plaintiff  which  occurs  or  continues  after  the 
exigency  arises  which  requires  special  care  on  accourt  of 
existing  conditions,  and  which  continues  and  concurs  in  pro- 
ducing the  injury. 

In  this  case  the  jury  in  answer  to  interrogatory  No.  36 
found  as  a  fact  that  appellee,  by  reason  of  his  tender  years, 
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was  incapable  of  comprehending  the  danger.    This 

4.  being  true  he  was  incapable  of  negligence.  If  the 
conditions  preceding  the  injury  in  this  case,  as  shown 
by  the  evidence,  were  of  such  a  nature  as  to  show  that 

5.  the  motormem  in  charge  of  the  car  could  have  pre- 
vented the  injury  by  the  exercise  of  proper  care  after 

the  emergency  arose,  then  appellee  was  entitled  to  recover, 
for  the  jury  found  that  he  was  incapable  of  concurring 
negligence.  If  appellant  was  negligent  in  this  respect  and 
if  appellee  was  without  fault  it  can  make  no  difference 
whether  the  motorman  in  charge  of  the  car  actually  knew 
of  appellee's  danger  or  not.  If  in  the  exercise  of  ordinary 
care,  he  could  have  known  of  the  danger  in  tim.e  to  avoid 
the  accident,  his  failure  to  discover  it  was  such  negligence 
as  would  render  the  company  liable  to  one  not  guilty  of 
concurring  negligence. 

According  to  the  finding  of  the  jury  appellee,  in  this 

case,  was  incapable  of  protecting  himself  by  the  exercise 

of  care.    In  legal  contemplation  he  was  in  a  like 

6.  situation  as  one  whose  foot  is  fast  in  a  frog,  or  who 
for  some  other  reason  is  powerless  to  extricate  him- 
self from  the  threatened  danger  by  the  exercise  of  care.  As 
to  such  persons,  it  frequently  has  been  held  that  a  company 
operating  cars  upon  public  streets  owes  the  duty  to  discover 
their  peril  and  to  use  reasonable  care  to  avoid  injuring 
them.  Indianapolis  Traction,  etc.,  Co.  v.  Croly,  supra; 
Pickett  V.  Wilmington,  etc.,  R.  Co.  (1895),  117  N.  C.  616, 
23  S.  E.  264,  53  Am.  St.  611,  30  L.  R.  A.  257,  and  case  there 
cited;  HoiLston,  etc.,  R.  Co.  v.  Sympkins  (1881),  54  Tex. 
615,  38  Am.  Rep.  632 ;  note  to  Dyerson  v.  Union  Pac.  R.  Co. 
(1906),  7  L.  R.  A.  (N.  S.)  132. 

Appellant  complains  of  the  action  of  the  trial  court  in 
giving  certain  instructions  to  the  jury.    When  these  in- 
structions are  considered  in  the  light  of  legal  prin- 

7.  ciples  heretofore  stated  they  appear  to  be  harmless 
even  though  they  are  erroneous.     Instruction  No.  10 
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18  as  follows:  ''It  is  the  rule  although  plaintiff  may  have 
been  guilty  of  negUgenee  in  exposing  himself  to  danger,  on 
or  near  the  track  of  defendant,  yet,  if  after  discovering  him 
in  this  perilous  position,  or  if  in  the  exercise  of  ordinary 
diligence  and  attention  to  his  duties,  the  motorman  could 
have  discovered  him  in  that  position  in  time  to  have  avoided 
running  upon  him  and  injuring  him  by  the  exercise  of  due 
care  under  the  circumstances  in  giving  him  warning,  or  in 
checking  or  stopping  the  car,  the  company  will  be  liable 
for  damages  resulting  from  such  failure  to  use  ordinary 
care."  An  instruction  such  as  this  was  held  to  be  erroneous 
in  the  case  of  Indianapolis  Traction,  etc.,  Co.  v.  Croly,  supra. 
For  the  reason  there  stated  such  an  instruction  is  erroneous 
in  any  case  where  there  is  evidence  of  concurring  negligence 
on  the  part  of  plaintiff.  This  instruction  is  erroneous  as 
applied  to  the  evidence  in  this  case  and  the  giving  of  it 
would  constitute  reversible  error  if  it  did  not  affirmatively 
appear  from  the  record  that  appellee  in  this  case  could  not 
have  been  guilty  of  concurring  negligence.  The  error  in 
this  instruction  is  cured  by  the  answer  of  the  jury  to  in- 
terrogatory No.  36.  What  has  been  said  in  reference  to 
instruction  No.  10  applies  with  equal  force  to  instruction 
No.  11.  Instruction  No.  9  is  subject  to  a  like  criticism,  but 
in  view  of  the  answer  to  interrogatory  No.  36,  the  error  if 
any,  was  harmless.  If  correct  instructions  had  been  given 
as  to  the  law  relating  to  the  doctrine  of  last  clear  chance, 
the  verdict  could  not  have  been  different  inasmuch  as  the 
jury  reached  the  conclusion  that  appellee  was  incapable  of 
negligence. 

The  record  does  not  show  reversible  error.  Judgment 
affirmed. 

Note,— Reported  in  103  N.  E.  1096.  As  to  doctrine  of  last  clear 
chance  as  affected  by  question  whether  negligence  of  plaintiff  or 
decedent  and  of  defendant  was  concurrent,  see  7  L.  R.  A.  (N.  S.) 
132,  152;  17  L.  R.  A.  (N.  S.)  707;  19  L.  R.  A.  (N.  S.)  446;  27 
K  R.  A.  (N.  S.)  379.  As  to  recovery  for  injury  to  child  in  at- 
tempting to  cross  street  car  tracks  notwithstanding  liis  contributory 
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negligence,  see  11  L.  R.  A.  (N.  S.)  174.  As  to  applicability  of 
doctrine  of  last  clear  chance  where  danger  not  actually  discovered, 
see  55  L.  R.  A.  418;  36  L.  R.  A.  (N.  S.)  957.  As  to  whether 
wantoness  or  wilfulness,  precluding  defense  of  contributory  negli- 
gence, may  be  predicated  on  the  omission  of  a  duty  before  the 
discovery  of  a  person  in  a  position  of  peril  on  a  railroad  or  street 
railway  track,  see  21  L.  R.  A.  (N.  S.)  427.  As  to  appllcatiim  of 
last  clear  chance  to  injury  sustained  by  person  standing  or  walk- 
ing close  to  railroad  track,  see  Ann.  Cas.  1912  B  1242. 


Indiana  Veneer  and  Lumber  Company  v. 

Hageman. 

[No.  8,255.    Filed  May  19,  1914.     Rehearing  denied  July  3,  1914. 

Transfer  denied  January  20,  1915.] 

1.  AffeaLw — Questions  Revieu>able. — Exceptions  to  Conclusions  of 
Lata, — The  overruling  of  the  demurrer  to  a  complaint  need  not 
be  considered  on  appeal,  where  the  exceptions  to  conclusions  of 
law  stated  by  the  trial  court  are  up  for  review  and  present  the 
same  questions  as  those  involved  in  the  overruling  of  the  de- 
murrer,   p.  670. 

2.  CoBPOBATioNS. — Proflt'Sharing  Contracts, — Construction, — ^Under 
an  agreement  between  a  corporation  and  its  salesman  by  which 
the  latter  was  entitled  "to  participate  in  the  profits"  of  the  cor- 
poration **pro  rata  with  the  common  stock  of  the  company  on 
the  basis  of  one  thousand  dollars*',  such  salesman  was  entitled 
to  share  in  the  profits  accruing  at  the  end  of  each  year  or  con- 
tract period  regardless  of  whether  dividends  were  declared;  the 
contract  period  being  from  year  to  year.    p.  676. 

3-  COBPOBATIONS.— "Z)ft;<(iend«".—"Pro/lt«'\— The  term  "dividends** 
and  '^profits"  are  not  synonymous;  dividends  being  rightly  de- 
clared only  from  the  profits  after  they  are  earned,    p.  678. 

4,  CoNTBACTB. — Construction. — Review. — The  construction  given  by 
the  parties  themselves  to  an  ambiguous  contract  will  generally 
be  accepted;  hence  the  construction  given  by  the  trial  court  to 
a  contract  consisting  of  correspondence  and  a  certain  profit- 
sharing  certificate  was  not  erroneous,  where  it  appeared  to  be 
in  accordance  with  the  construction  of  the  parties  as  disdosed 
by  the  special  finding  of  facts,    p.  678L 

5.  CoBPOBATioirs. — Compensation  of  Agent. — Profit-Sha/ring  Agreo- 
ment. — Where  a  salesman  was  employed  by  a  corporation  for 
approximately  one  year  at  a  stated  salary  for  the  year  and  with 
an  agreement  whereby  he  was  entitled  to  participate  in  the 
profits  of  the  corporation  pro  rata  with  the  common  stock  of 
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the  company  on  the  basis  of  $1,000,  and  such  em{)loymcut  was 
continued  from  year  to  year  with  no  modification  of  the  con- 
tract except  as  to  amount  of  annual  salary,  the  court  did  not 
err  In  finding  the  amount  due  such  salesman  at  the  end  of  each 
year,  especially  in  view  of  the  established  custom  of  business 
to  ascertain  profits  and  losses  at  the  end  of  each  year.    p.  678. 

6.  Masteb  and  Sebvant. — Contract  of  Employment. — Modification. 
— Consideration.— A.  special  finding  of  facts  showing  that  plain- 
tiff, who  was  employed  under  a  contract  providing  a  definite 
salary  for  the  year,  after  objecting  to  a  reduction  of  his  salary, 
finally  acquiesced  on  being  informed  that  a  reduction  was  made 
in  the  salaries  of  all  the  other  employes  and  officers  of  the  com- 
pany, etc.,  did  not  amount  to  a  rescissicm  of  the  contract,  but  was 
merely  an  attempted  change  in  the  amount  of  salary  which  in  no 
way  affected  his  right  to  recover  the  amount  provided  by  the 
contract,  in  the  absence  of  a  finding  that  some  consideration 
was  paid  to  him  on  account  of  such  reduction,    p.  679. 

7.  CoBFORATTONS. — Profit-Sharing  Contract — Determining  Profits. 
Depreciation  of  Property. — Under  a  contract  entered  into  with 
its  salesman  by  a  corporation  capitalized  at  $50,000,  whereby 
the  salesman  was  to  receive  a  stated  salary  and  was  to  partici- 
pate in  the  profits  of  the  company  pro  rata  with  the  common 
stock  on  the  basis  of  $1,000,  it  was  proper  in  determining  the 
profits  to  charge  as  an  item  of  exx)ense  the  amount  of  deprecia- 
tion in  the  value  of  the  plant,  and  to  determine  the  amount  due 
such  salesman  under  the  profit-sliaring  agreement  by  dividing  the 
amount  of  profits  on  the  basis  of  $51,000  capitalization  instead 
of  $50,000.    p.  680. 

8b  Appeal. — Review. — Presumptions. — ^It  must  be  presumed  that 
the  trial  court's  conclusion  of  law  upon  a  proposition  was  correct 
in  the  absence  of  anything  in  the  finding  of  facts  to  show  that 
it  was  not  warranted,    p.  681. 

9.  CoBJ^^K-novB.'— Profit-Sharing  Ctmtracts.—Determining  Profits. 
— ^In  determining  the  amount  of  the  profits  of  a  corporation  for 
the  purpose  of  ascertaining  the  amount  due  an  employe  under 
an  agreement  entitling  him  to  participate  in  the  profits  pro  rata 
with  the  common  stockholders,  it  was  proper  to  charge  to  ex- 
pense the  money  paid  out  by  the  company  for  discount  and 
interest,    p.  681. 

Prom  Marion  Circuit  Court  (17,951) ;  Charles  Remster, 
Judge. 

Action  by  Harmon  A.  Hageman  against  the  Indiana 
Veneer  and  Lumber  Company.  Prom  a  judgment  for  plain- 
tiflp,  the  defendant  appeals.    Affirmed. 
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Edgar  A.  Brown,  James  A.  Kepperley,  J.  Olias  Vanier, 
John  B.  Elam,  James  W.  Fesler  and  Harvey  J.  Elam,  for 
appellant. 

8,  Mahlon  Unger,  for  appell6^. 

Shea,  P.  J. — ^Appellee  brought  this  action  for  an  alleged 
breach  of  a  contract  executed  by  appellant  to  him  for  the 
purpose  of  allowing  him  to  participate  in  the  profits  of  its 
business  so  long  as  he  remained  in  its  employ  under  the 
terms  of  same.  Various  paragraphs  of  complaint,  answer 
and  reply  were  filed.  The  issues  joined  were  tried  by  the 
court,  and,  upon  proper  request,  a  special  finding  of  facts 
was  made  and  conclusions  of  law  stated  thereon.  Objec- 
tions and  exceptions  to  the  rulings  of  the  court  on  appel- 
lant's demurrers  to  the  first  and  second  paragraphs  of  com- 
plaint, and  appellant's  exceptions  to  each  conclusion  of  law, 
together  with  appellee's  exceptions  to  each  conclusion  of 
law  except  No.  7,  properly  presented  by  assignment  of  cross 
errors,  present  all  the  questions  necessary  to  be  considered 
in  reaching  a  conclusion  in  this  case. 

It  has  been  held  by  both  this  and  the  Supreme  Ck)urt 

that  "It  is  unnecessary  to  consider  the  overruling  of  a 

demurrer  to  a  complaint,  where  the  court  finds  the 

1.  facts  and  states  conclusions  of  law  thereon,  and  where 
the  exception  to  the  conclusions  of  law,  upon  the 
facts  found,  presents  the  same  question  as  the  demurrer  to 
the  complaint."  Timmonds  v.  Taylor  (1911),  48  Ind.  App. 
531,  96  N.  E.  331,  and  authorities  cited.  See,  also,  Town 
of  Cicero  v.  Lake  Erie,  etc.,  R.  Co.  (1913),  52  Ind.  App.  298, 
97  N.  E.  389,  and  authorities  cited. 

The  facts  as  found  by  the  court  are,  in  substance,  aa 
follows:  The  Indiana  Lumber  and  Veneer  Company  was 
a  corporation  organized  under  the  laws  of  Indiana,  engaged 
in  the  manufacture  of  lumber  and  veneer  in  the  city  of 
Indianapolis,  Indiana.  Appellee  was  in  its  employ  as  a 
traveling  salesman  for  some  years  at  a  salary  of  $2,000  pei 
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anniiin  and  traveling  expenses,  and  on  July  13,  1905,  the 
company  was  indebted  to  him  for  his  salary  for  the  portion 
of  the  month  of  July,  1905,  preceding  that  date.  The  com- 
pany was  reorganized  and  appellant,  the  Indiana  Veneer 
and  Lumher  Company  was  incorporated  on  Jnly  13,  1905, 
taking  over  all  the  assets  and  business  of  the  old  company, 
and  assuming  the  payment  of  the  salary  due  appellee.  Ap- 
pellant was  incorporated  with  a  capital  of  common  stock 
of  $50,000,  all  of  which  was  issued  and  outstanding  in  the 
hands  of  persons  other  than  appellee,  who  owned  none  of 
such  stock  and  had  no  interest  in  it  at  any  time.  Appellant 
engaged  in  the  business  for  which  it  was  incorporated  about 
July  15,  1905.  On  July  17,  1905,  appellant  and  appellee 
entered  into  a  contract  by  the  terms  of  which  appellee 
agreed  to  work  for  appellant  as  traveling  salesman  tmtil 
July  1,  1906,  at  a  salary  of  $1,800,  payable  monthly,  and 
traveling  expenses,  appellant  agreeing  as  further  compensa- 
tion to  pay  him  a  share  of  the  profits  accruing  in  its  busi- 
ness pro  rata  with  the  common  stock  of  the  company,  on  the 
basis  of  $1,000,  on  July  1,  1906,  unless  he  should  leave  its 
employ  prior  to  that  date,  executing  and  delivering  to  him 
a  certificate  as  follows: 

**  Indianapolis,  Ind.,  July  15,  1905.  This  certificate 
entitles  Mr.  H.  A.  Hageman  to  participate  in  the  profits 
of  the  Indiana  Veneer  and  Lumber  Co.  pro  rata  with 
the  common  stock  of  the  company  on  the  basis  of  one 
thousand  dollars  ($1,000)  to  be  in  force  until  July  1, 
1906,  unless  holder  leaves  employ  of  the  company,  when 
it  is  understood  to  be  terminated.  Indiana  Veneer  and 
Lumber  Co.    Per  O.  M.  Pruitt,  Pres't." 

Appellee  entered  api)ellant's  employ  under  said  agree- 
ment, and  performed  aU  conditions  on  his  part  until  July, 

1906.  Prior  to  July  1,  1906,  it  was  agreed  that  in  con- 
sideration of  appellee  continuing  to  perform  services  for 
appellant  under  the  terms  of  the  contract  until  January  1, 

1907,  appellant  would  make  his  salary  $2,000  per  annum, 
payable  in  monthly  installments  for  and  during  the  year 
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1906  and  during  the  time  he  had  worked  for  appellant  since 
July  15y  1905,  and  this  compensation  should  be  extended 
to  January  1,  1907,  his  compensation  tinder  the  profit  shar- 
ing agreement  also  to  be  extended  until  that  time.  On  July 
1,  1906,  appellee  requested  an  accounting  for  the  profits 
due  him  under  the  agreement,  and  appellant  requested  him 
to  consent  to  the  postponement  of  such  accounting  until 
January,  1907,  because  it  would  not  until  that  time  take  an 
inventory  of  its  assets  to  determine  the  profits,  to  which 
appellee  consented.  During  the  period  from  July  15,  1905, 
to  December  31,  1905,  appellant  advanced  appellee  for  com- 
I)ensation  and  traveling  expenses  the  sum  of  $2,050,  of  which 
he  used  $1,144.54  for  traveling  expenses.  The  lumber  sales 
of  appellant  during  said  period  as  shown  by  its  books  on 
January  1,  1906,  aggregated  $106,984.55.  An  inventory 
taken  December  31,  1905,  showed  property  on  hand,  which, 
added  to  said  sales  made  the  total  assets  of  the  company 
$174,066.17.  Items  aggregating  $149,066.17  were  charged 
against  said  assets,  among  which  were  $7,854.63  deducted  on 
account  of  discount  for  defects  in  logs,  lumber,  etc.,  $130.65 
on  account  of  wear  and  tear  of  machinery,  and  $19,717.53 
for  labor,  which  included  $916.66  on  account  of  appellee's 
compensation.  The  court  finds  that  the  net  amount  of 
profits  from  July  15, 1905,  to  January  1, 1906,  was  $25,000. 
During  1906  appellant  advanced  to  appellee  $5,259  for  his 
compensation  and  traveling  expenses,  of  which  he  used 
$2,896.34  for  traveling  expenses.  The  lumber  sales  of  appel- 
lant as  shown  by  its  books  on  December  31, 1906,  aggregated 
$308,752.98.  An  inventory  taken  December  31,  1906, 
showed  property  on  hand,  which  added  to  the  sales,  made  the 
total  value  of  appellant's  assets  $434,198.66.  Items  aggre- 
gating $359,216.20  were  charged  against  said  assets,  among 
which  were  $23,734.56  deducted  on  account  of  discount  for 
defects  in  lumber,  veneer,  etc.,  and  $54,329.65  for  labor, 
which  included  $2,000  on  acex>unt  of  api>ellee's  compensa- 
tion.   The  court  finds  that  the  net  amount  of  profits  for  the 
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year  ending  December  31,  1906,  was  $74,982.46.  On  Jan- 
nary  26,  1907,  appellant  declared  a  dividend  on  its  common 
stock  and  paid  the  owners  of  same  the  sum  of  $50,000  out 
of  the  profits  which  had  accrued,  and  $1,000  of  profits  in 
addition  to  said  $50,000  was  set  apart  to  appellee  as  a  full 
pro  rata  share  with  the  common  stock  holders,  for  that  por- 
tion of  his  compensation  evidenced  by  his  certificate.  Said 
$1,000  was  credited  to  him  in  the  private  ledger  of  the  com- 
pany only,  and  was  not  credited  to  his  personal  account  in 
the  journal  or  ledger,  or  any  other  books  kept  by  appellant, 
until  June  30, 1908,  when  it  carried  said  credit  to  the  general 
account  of  appellee  in  its  books.  Appellee  had  no  actual 
knowledge  that  said  $1,000  had  been  credited  to  his  account 
until  the  early  part  of  December,  1908,  when  appellant  fur- 
nished him  a  statement  of  his  account  on  which  it  appeared. 
Prior  to  January  1,  1907,  and  during  the  last  half  of  1906, 
appellee  inquired  of  appellant  the  value  of  his  certificate, 
and  was  informed  that  the  company  was  doing  nicely  and  it 
was  worth  $1,000.  In  April,  1907,  appellant  agreed  that 
in  consideration  of  appellee  leaving  his  earnings  and  com- 
pensation with  the  company,  it  would  pay  interest  at  the 
rate  of  six  per  cent  per  annum  on  such  an  amount  as  he 
left  with  it.  In  January,  1907,  it  was  agreed  between 
appellee  and  appellant  that  the  contract  of  employment  and 
profit-sharing  agreement  should  continue  in  force  and  effect 
during  1907,  except  that  appellee  should  receive  $2,500  per 
annum,  as  salary  for  that  year,  payable  in  monthly  install- 
ments. During  1907  appellant  advanced  $5,182.91  to  appel- 
lee for  compensation  and  traveling  expenses,  of  which  he 
used  $2,348.34  for  traveling  expenses.  The  lumber  sales  of 
appellant  during  said  period  as  shown  by  its  books  aggre- 
gated $274,739.81;  discounts  were  deducted  amounting  to 
$1,410.36  and  the  inventory  taken  December  31,  1906,  show- 
ing property  valued  at  $87,844,  the  total  assets  of  the  com- 
pany were  $363,994.17  at  that  time.  Items  amounting  to 
Vol.  57—43 


674  APPELLATE  COUET  OF  INDIANA, 

Indiana  Veneer,  etc.,  Co.  v.  Hageman — 5T  Ind.  App.  668u 

$363,292.23  were  charged  up  against  said  assets  up  to  Decem- 
ber 31,  1907,  among  them  a  charge  for  labor  of  $45,599.36 
which  included  the  sum  of  $2,500  on  account  of  compensar 
tion  to  appellee.  A  charge  against  the  assets  of  $1,000 
designated  ''traveling  expenses  of  Hageman"  is  the  amount 
placed  to  appellee's  credit  on  the  private  ledger  of  January 
26,  1907,  and  credited  to  his  individual  account  in  the  books 
of  appellant.  The  total  profits  during  1907  were  $701.94. 
In  January,  1908,  appellee  and  appellant  agreed  that  the 
contract  of  employment  as  set  out  should  continue  in  force 
during  the  year  1908,  including  the  profit-sharing  agree> 
ment.  During  1908,  appellant  advanced  appellee  for  com- 
pensation and  traveling  expenses  the  sum  of  $4,525.20  of 
which  he  used  $2,014.29  in  paying  traveling  expenses.  The 
lumber  sales  of  appellant  during  said  period  as  shown  by 
its  books  aggregated  $169,256.99.  An  inventory  taken 
December  31, 1908,  shows  property  on  hand  which,  added  to 
the  sales,  makes  the  total  assets  $231,630.16.  The  total 
charges  against  the  assets  amounted  to  $272,432.05.  Total 
loss  for  the  year  as  shown  by  the  books  $40,801.89.  In  the 
charge  for  labor  of  $25,677.90  against  the  assets  there  was 
included  the  sum  of  $2,333.33  on  acount  of  appellee's  eom- 
pensation.  The  services  of  appellee  terminated  with  the 
year  1908.  In  January,  1909,  appellant  paid  appellee  the 
sum  of  $215.23  and  in  February,  $355,  on  his  account.  From 
July  15,  1905,  to  February  11,  1909,  appellee  received  from 
appellant  the  sum  of  $17,587.34  which  was  charged  to 
him  by  appellant.  Of  this  sum  traveling  exx>enses  were 
$8,403.51.  Certain  credits  are  then  set  out  including  an 
item  of  "Jime  30,  1908,  credit  by  profits  declared  to  Jan- 
uary- 26,  1907,  in  the  principal  sum  of  $1,000,  together  with 
$15.75  interest,  aggregating  $1,015.75.*'  About  September 
1,  1908,  appellant  informed  appellee  that  for  and  during 
the  balance  of  the  year  1908,  including  September,  the  con- 
ditions of  the  business  made  it  necessary,  and  it  had  decided 
to  make  a  cut  in  the  salaries  of  all  officers  and  employes  of 
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the  company,  and  the  amount  of  hia  compensation  would 
be  reduced  in  the  last  third  of  the  year  1908.  from  $2,500 
to  a  basis  of  $2,000.  Appellee  at  first  objected,  but  later 
acquiesced  when  told  that  the  salaries  of  all  officers,  sales- 
men, and  office  force  were  being  proportionately  reduced, 
and  performed  his  services  under  said  contract  during  the 
remainder  of  the  year.  Appellant  thereupon  credited  ap- 
peVLee  on  its  books  with  salary  of  $2,000  per  year  instead  of 
at  the  rate  of  $2,500  for  and  during  the  months  of  Septem- 
ber, October,  November  and  December ;  that  about  December 
1, 1908,  appellee,  on  appellant's  request  furnished  it  a  state- 
ment of  his  account  against  the  company  for  the  purpose 
of  forming  basis  of  settlement  with  it,  wherein  it  was  shown 
that  he  claimed  from  the  company  salary  for  the  months  of 
September,  October,  November  and  December  of  said  year 
at  the  rate  of  $2,000  per  annum ;  that  at  the  time  of  acqui- 
escing in  the  reduction  of  the  fixed  salary  in  September,  and 
up  to  and  including  the  time  of  rendering  the  statement 
last  mentioned,  appellee  believed  that  appellant  '*had  the 
legal  right  to  so  reduce  such  fixed  compensation,  and  ac- 
cepted such  reduction,  and  performed  said  labor,  under 
the  belief  that  the  defendant  (appellant)  had  the  legal  right 
to  make  such  reduction  in  such  fixed  salary.'*  Prior  to  the 
conunencement  of  this  action  appellee  demanded  of  appel- 
lant an  accounting  of  the  profits  of  the  company  for  the 
periods  from  July  15,  1905,  to  December  31,  1906 ;  January 
1,  1907,  to  December  31,  1907,  and  January  1,  1908,  to 
December  31,  1908,  but  appellant  refused  such  demand  and 
denied  all  liability  to  appellee  on  account  of  any  such  profits 
by  reason  of  the  profit-sharing  agreement,  as  a  part  of  his 
compensation,  or  on  account  of  any  claim  whatsoever  in  his 
favor. 

Upon  these  facts  the  court  stated  its  conclusions  of  law  to 
be:  (1)  That  the  profits  accruing  to  appellant  in  the  con- 
duct of  its  business  from  July  13,  to  December  31,  1905, 
aggregated  the  sum  of  $25,000 ;  (2)  during  the  year  1906, 
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$74,982.46;  (3)  during  1907,  $701.94;  (4)  that  there  were 
no  profits  in  1908,  but  the  loss  sustained  during  that  year 
aggregated  $40,801.89;  (5)  that  appellee  is  entitled  to  re- 
cover the  one-fifty-first  portion  of  said  profits,  less  the  sum 
of  $1,000  paid  thereon,  namely,  $974.20;  (6)  that  appellee 
is  entitled  to  recover  interest  thereon  as  follows: 

On  the  sum  of  $960.44,  the  one-fifty-first  part  of  the 
profits  for  1905  and  1906,  at  the  rate  of  6%  per  an- 
num from  April  15,  1907  to  October  15,  1911 $259.31 

On  the  sum  of  $13.76,  the  one-fifty-first  part  of  the 
profits  for  1907,  at  the  rate  of  6%  per  annum  from 
January  1,  1908  to  October  15,  1911 3.10 

$262.41 
Less  interest  paid  in  the  sum  of 70.00 


$192.41 


(7)  That  appellee  is  entitled  to  recover  for  mipaid  salary 
for  the  months  of  September,  October,  November  and  Decem- 
ber, 1908,  $166.66  and  interest  on  said  amount  from  January 
1,  1909,  to  October  15,  1911,  $27.90;  (8)  that  upon  the 
facts  found  the  law  is  with  appellee  and  he  should  recover 
of  appellant  the  sum  of  $1,361.17  and  costs  of  this  action; 
(9)  that  appellee  is  not  entitled  to  have  the  profits  aug- 
mented by  deducting  from  the  charges  against  the  assets 
the  moneys  paid  out  for  insurance,  the  amounts  paid  him, 
and  depreciation  of  plant,  discount^  and  interest  paid  on 
borrowed  money.  Judgment  was  rendered  in  accordance 
with  the  findings  and  conclusions  of  law. 

It  is  very  earnestly  urged  by  appellant's  learned  counsel 
that  the  profit-sharing  agreement  entered  into  between  the 
parties  entitled  appellee  to  share  in  the  profits  only 
2.    as  dividends  were  declared  and  paid  to  the  stock- 
holders, thus  placing  appellee  upon  the  same  basis 
with  respect  to  profits  and  dividends  as  the  stockholders  in 
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the  corporation.  Thus  reasoning,  appellant  concludes  that 
until  such  time  and  only  at  such  times  as  dividends  were 
declared,  could  appellee  rightly  claim  any  interest  in  the 
profits  earned.  The  fallacy  of  this  position  seems  to  be 
obvious.  It  would  lodge  in  the  hands  of  the  corporation 
the  power  absolutely  to  prevent  the  payment  of  profits 
actually  earned,  to  appellee,  by  refusing  to  declare  dividends, 
and  appellee  not  being  in  fact  a  stockholder,  would  be  help- 
less to  demand  relief  in  the  courts  unless  he  can  enforce 
his  claim  upon  the  theory  that  he  is  entitled  to  share  in  the 
profits  at  the  end  of  each  year  or  contract  period,  regardless 
of  the  time  of  declaring  dividends.  It  will  be  observed  that 
the  contract  period  is  from  year  to  year,  never  for  a  longer 
period. 

The  ease  of  Clapp  v.  Astor  (1834),  2  Edw.  Ch.  (N.  T.)  379, 
cited  by  appellant  is  readily  distinguishable  in  its  facts  from 
the  present  case.  In  that  case,  Clapp,  under  an  agreement 
for  a  stipulated  salary,  was  engaged  to  serve  defendant 
(Astor)  in  charge  of  his  business  in  New  York.  In  addi- 
tion to  the  salary  paid,  complainant  was  to  receive  the  profits 
and  dividends  and  sustain  the  loss,  if  any,  oil  ten  shares  of 
stock  transferred  to  him  by  John  Jacob  Astor.  The  next 
year  a  new  contract  was  made,  increasing  the  salary  of 
complainant,  with  duty  on  his  part  of  acting  as  defendant's 
agent  in  China,  where  he  remained  eighteen  months.  After 
his  return  he  transferred  the  ten  shares  of  stock  to  defend- 
ant. There  was  no  dividend  declared  or  paid  during  the 
time  complainant  held  the  stock  in  his  name.  Afterward  a 
dividend  of  100%  was  declared.  The  finding  was  against 
complainant  upon  the  theory,  principally,  that  the  net 
profits  could  not  be  ascertained  for  the  period  the  stock  was 
held  by  complainant.  No  such  difficulty  appears  in  the  case 
under  consideration,  as  the  court  has  found  specifically  the 
amount  of  profits,  gross  and  net,  for  each  year,  from  which 
appellee's  share  can  be  readily  ascertained.  Dividends  are 
declared  rightly  only  from  the  profits  after  they  are  earned. 
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Appellee  in  this  case,  by  his  contract,  was  entitled  to 

3.  share  in  the  profits.    The  terms  * 'profits'*  and  ''divi- 
dends"  are   not   synonymous.    City   of  Allegheny 

V.  Pittsburgh,  etc.,  R.  Co.  (1897),  179  Pa.  St  414,  36*AtL 
161;  Eawley  v.  Kansas,  etc..  Coal  Co.  (1892),  48  Kan.  593, 
30  Pac.  14. 

"We  can  see  no  error  in  the  court's  construction  of  the 
letters  and  so-called  certificate  given  by  appellant  to  appel- 
lee, which  constitute  the  contract  between  the  parties. 

4.  Indeed,  this  seems  to  have  been  the  construction  of 
the  parties  themselves,  as  it  is  shown  in  the  finding 

of  facts  that  at  each  time  appellee  made  inquiry  concerning 
his  share  of  the  profits,  he  was  put  off  by  some  statement 
concerning  the  time  of  invoice,  and  he  was  never  informed 
until  the  time  of  final  settlement  came,  of  appellant's  theory 
that  he  would  be  entitled  to  no  further  profits  because  no 
dividend  had  been  declared.  The  case  of  Sca^e  v.  QiLlette- 
Herzog  Mfg.  Co.  (1893),  55  Minn.  349,  57  N.  W.  58,  hJly 
supports  this  doctrine.  "We  think  the  court  adopted  the  con- 
struction of  the  contract  intended  and  acted  on  by  the 
parties  themselves.  WTiere  there  are  ambiguities  in  a  con- 
tract, the  construction  given  it  by  the  parties  themselves 
will  generally  be  accepted.  Patterson  v.  State  Bank,  etc. 
(1914),  55  Ind.  App.  331,  102  N.  E.  880,  and  authorities 
there  cited. 

It  is  next  complained  that  the  court  erred  in  finding  the 
amount  due  appellee  at  the  end  of  each  year  of  his  employ- 
ment.   We  think  this  finding  of  the  court  is  fully  sus- 

5.  tained  by  the  agreement,  as  well  as  the  acts  of  the 
parties.    It  also  finds  approval  In  the  case  of  Soiase 

V.  Oillette-Herzog  Mfg.  Co.,  supra.  It  is  also  a  well-estab- 
lished custom  of  business  that  an  invoice  and  casting  of 
accounts  is  taken  at  the  end  of  each  year  for^  the  purpose 
of  ascertaining  the  profit  or  loss,  as  the  case  may  be,  and 
we  see  no  error  of  the  court  in  adopting  this  method  in  the 
present  case.    We  think  it  was  manifestly  not  intended  by 
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the  parties  tliat  in  case  of  loss  in  one  year^  it  should  be 
charged  against  the  profits  of  other  years,  as  contended  by 
appellant. 

Objection  is  also  nrged  to  the  seventh  conclusion  of  law, 

which  finds  that  appellee  is  entitled  to  recover  unpaid 

salary  for  the  months  of  September,  October,  Novem- 

6v  ber  and  December,  1908,  amounting  to  $166.66,  with 
interest  to  October  15,  1911,  $27.90.  The  facts  upon 
which  this  conclusion  is  based  are  set  out  in  finding  No. 
15,  and  are,  in  substance  that  appellant,  on  September  1, 
1908*,  informed  appellee  that  for  the  balance  of  the  year  the 
conditions  of  business  made  it  necessary,  and  appellant  had 
decided,  to  cut  all  salaries  of  its  officers  and  salaried  emw 
ployes,  cutting  appellee  to  a  basis  of  $2,000  per  year;  that 
appellee  at  first  objected,  but  upon  being  told  that  all  the 
officers  and  salaried  employes  received  the  same  cut,  he 
acquiesced,  and  that  he  was  paid  on  that  basis;  that  on 
December  1,  appellee  upon  being  requested  by  appellant  to 
furnish  a  statement  of  his  account  against  it,  did  so  furnish 
such  statement  for  the  basis  of  a  settlement  with  the  com- 
pany, wherein  he  fixed  his  salary  for  those  four  months  on 
the  basis  of  $2,000  per  year ;  that  at  the  time  he  acquiesced 
and  up  to  the  time  he  furnished  such  statement,  he  believed 
appellant  had  the  legal  right  to  reduce  such  fixed  compen- 
sation, and  accepted  such  reduction  and  performed  said  labor 
under  the  belief  that  appellant  had  the  legal  right  to  make 
such  reduction  in  such  fixed  salary. 

Under  appellant's  points  nine,  ten  and  eleven  this  ques- 
tion is  presented.  There  is  much  argument  and  citation  of 
authority  to  support  the  theory  that  there  was  a  mutual 
rescission  of  the  contract  of  employment  at  $2,500  per  year, 
and  a  new  contract  made  at  $2,000  per  year.  If  this  was 
done^  appellant  is  correct  in  its  theory,  and  the  authorities 
sustain  it.  Ralya  v.  Atkins  &  Co,  (1901),  157  Ind.  331,  61 
N.  E.  726,  and  authorities  cited.  It  is  the  theory  of  appel- 
lee, however,  that  there  was  no  rescission  of  the  contract, 
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but  merely  an  arbitrary  reduction  of  the  amount  of  appel- 
lee's salary  by  appellant  without  any  consultation,  and  with 
no  consideration  pas^ng  to  appellee,  to  which  he  reluctantly 
assented  upon  being  informed  that  a  like  reduction  was 
made  in  all  salaries.  This  theory,  if  applicable  to  the  facts, 
is  sustained  by  authority. 

The  facts  disclosed  here  do  not  constitute  a  recission,  but 
merely  a  change  in  the  amount  of  salary  to  be  paid  appellee, 
upon  a  misapprehension  of  the  facts  in  so  far  as  he  was 
concerned,  as  the  findings  in  this  ca^  disclose.  In  order  to 
obtain  a  change  in  the  contract  reducing  appellee's  salary, 
some  consideration  must  pass  therefor.  Appellee  had  a 
valid  contract  for  the  four  months  in  question  at  the  rate 
of  $2,500  per  annum.  Under  the  issues  the  burden  was 
upon  appellant  to  prove  a  consideration.  The  findings  do 
not  afllrmatively  show  that  there  was  any  consideration  paid 
appellee  for  this  reduction.  It  was,  therefore,  void,  and  the 
law  was  correctly  stated  in  the  court's  conclusion  No.  7. 
Reynolds  v.  Nugent  (1865),  25  Ind.  328;  1  Beach,  Contracts 
§157;  Clark,  Contracts  §§184,  188. 

Appellee  in  support  of  his  assignment  of  cross  errors 

very  earnesly  insists  that  the  trial  court  erred:      (a)   In 

estimating  appellee's  share  of  the  profits  at  one-fifty- 

7.  first  part  instead  of  the  one-fiftieth  part  thereof; 
(b)  appellee  is  entitled  to  have  the  profits 
augmented  to  the  extent  of  depreciation  for  machinery 
and  merchandise;  unearned  portions  of  amounts  paid 
out  for  insurance ;  moneys  paid  out  as  discount  and  interest 
on  borrowed  money,  and  the  amount  of  $1,000  charged  to 
expense  account,  which  was  in  fact  a  portion  of  the  amount 
due  appellee  on  his  profit  sharing  agreement.  On  the  ques- 
tion of  the  basis  of  the  division  of  the  profits  we  think  the 
conclusion  of  the  trial  court  was  the  correct  one,  in  view  of 
the  peculiar  language  of  the  contract,  which  is  that  appellee 
should  share  ''pro  raia^^  with  the  stockholders  in  the  divi- 
sion of  the  profits,  therefore  for  the  purpose  of  a  division  of 
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the  profits  the  calculation  must  be  upon  the  basis  of  $51,000 
of  capital  stock  instead  of  $50,000.  The  item  of  deprecia- 
tion in  the  value  of  the  plant,  under  the  modern  rule  of 
business,  is  properly  an  expense  charge,  and  no  error  was 
committed  in  so  holding.    There  is  no  finding  as  to 

8.  how  much,  if  any  amount  of  money  paid  out  for  in- 
surance, was  unearned.    "We  must  therefore  presume 

that  the  conclusion  of  the  lower  court  is  correct.  No  sub- 
stantial error  was  committed  in  charging  the  $1,000  item 
to  appellee  upon  his  profit  sharing  agreement,  against  the 
assets  of  the  company. 

There  is  much  argument  upon  the  question  as  to  the 

money  paid  out  for  discount  and  interest  being  charged  as 

an  item  of  expense.    We  are  convinced,  in  all  fair- 

9.  ness,  that  in  this  case  at  least,  this  was  a  proper 
charge,  as  the  capital  of  the  concern  was  augmented 

to  the  extent  of  the  borrowed  money,  and  therefore  its  work- 
ing efficiency  greatly  increased,  which  resulted  in  an  in- 
crease in  the  profits  in  which  appellee  was  entitled  to  share, 
therefore  he  is  in  no  position  to  complain  because  of  the 
charge  of  this  item  as  a  part  of  the  expense  account. 

The  presumption  is  that  the  trial  court  made  a  correct 
finding.  We  find  no  error  presented  which  .warrants  a  re- 
versal of  this  cause  upon  either  the  errors  or  cross  errors 
assigned. 

Judgment  affirmed. 

Note. — Reported  In  105  N.  E.  253.  As  to  contracts  between 
master  and  servant  for  permanent  employment,  see  51  Am.  St  301. 
As  to  legal  meaning  of  word  "profits",  see  20  Ann.  Cas.  683. 
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The  Humboldt  Fire  Insurance  Company  v.  Ashby. 

[No.  8,408.    Filed  January  21, 1916.1 

L  Appeal.  —  Questions  Reviewable,  —  Assiffnment  of  Errors. — 
Waiver. — Error,  if  any.  In  the  trial  court's  ruling  on  a  demurrer 
is  not  available  where  such  ruling  Is  not  assigned  as  error ;  and 
such  an  error,  If  assigned,  Is  waived  by  appellant's  failure  to 
discuss  same  In  the  briefs,    p.  683. 

2.  Appeal. — Questions  Reviewable, — Errors  Predicated  on  Errone- 
ous View  of  Issues. — Where  a  paragraph  of  answer  was  held  In- 
suf^cient  on  demurrer,  appellant's  contentions  In  support  of 
alleged  errors  grounded  on  an  erroneous  assumption  that  such 
demurrer  had  been  overruled  must  fall.    p.  684. 

3.  INSUKAJ^CB. — Fire  Insurance. — Defenses. — Exceptions  in  Policy, 
— Pleading. — Facts  bringing  an  Insurer  within  the  exceptions  to 
Its  liability  on  a  fire  policy  providing  for  Its  invalidity  if  tbe 
Interest  of  the  Insured  be  other  than  unconditional  or  sole  owner- 
ship, or  if  additional  Insurance  is  procured  without  the  company's 
consent,  must  be  specially  pleaded,    p.  686. 

4.  Insurance. — Fire  Insurance. — Exceptions  to  LiaMUty. — Addl' 
tional  Insurance. — Xotice  to  Insurer. — Knowledge  of  other  Insur- 
ance coming  to  the  agent  of  a  company  in  the  course  of  his  em- 
ployment as  such  is  chargeable  to  the  company,  so  that  in  an 
action  on  a  fire  policy  the  defense  that  plaintiff  had  procured 
other  Insurance  in  violation  of  a  provision  of  the  policy,  was 
avoided  by  evidence  establLshlng  plaintiff's  reply  to  the  effect 
that  application  for  Insurance  In  a  certain  amount  had  been  made 
to  defendant's  agents,  and  that  such  agents,  without  any  request 
of  plaintiff  and  without  calling  her  attention  to  the  terms  of  tbe 
policy,  Issued  the  policy  of  defendant  for  one-half  the  amount 
applied  for,  and  at  the  same  time  Issued  the  policy  of  another 
company,  for  whom  they  were  also  agents,  for  the  other  half, 
p.  686. 

5.  Appeal.  —  Questions  Reviewable.  —  Objections  to  Evidence. — 
Briefs. — ^No  question  Is  presented  on  specifications  of  error  in  the 
admission  and  exclusion  of  evidence,  where  appellant  has  failed 
to  make  any  reference  to  the  transcript  where  a  record  of  the 
court's  action  may  be  found,  and  has  failed  to  set  forth  a  suffi- 
cient abstract  of  the  evidence  or  to  discuss  the  alleged  errors 
under  points  and  authorities,    p.  688. 

6.  Insurance. — Action  on  Fire  Policy. — Verdict. — ^Where  plain- 
tiflfs  property  was  insured  under  the  policies  of  two  different 
companies  for  $2,500  each,  and  the  undisputed  evidence  showed 
a  total  loss  of  $4,500,  a  verdict  for  plaintiff  for  $2,250  on  the 
policy  issued  by  defendant  was  not  Accsslve.    p.  689. 
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Prom  Dekalb  Circuit  Court ;  Frank  M.  Powers,  Judge. 

Action  by  Leona  Ashby  against  The  Humboldt  Fire  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Frank  8.  Roby,  Ward  H.  Watson,  Elias  D.  Salsbury,  Dan 
M.  Link  and  E.  A.  Atkinson,  for  appellant. 
Elmer  Leonard  and  Howard  L,  Townsend,  for  appellee. 

Caldwell,  P.  J. — ^Appellant  issued  to  appellee  on  Feb- 
ruary 10,  1909,  a  policy,  by  which  certain  household  goods, 
Tiusical  instruments,  etc.,  described  in  said  policy,  and  situ- 
ated in  a  residence  building  in  Fort  Wayne,  were  insured 
against  loss  by  fire,  to  the  amount  of  $2,500. 

Appellee  brought  this  action  in  the  circuit  court  of  Allen 
County,  alleging  in  her  complaint  that  a  fire  occurred  on 
February  1,  1910,  by  which  a  large  part  of  such  property 
was  destroyed,  and  another  part  damaged.  She  alleges  her 
total  loss  to  be  $6,500,  and  prays  a  recovery  for  the  full 
amount  of  the  policy.  The  sufficiency  of  the  complaint  is 
not  challenged.  The  cause  was  sent  to  the  circuit  court  of 
Dekalb  County,  on  change  of  venue,  where  the  issues  were 
made,  and  the  trial  had.  There  is  some  confusion  in  the 
transcript  as  originally  filed  in  this  court,  respecting  the 
ruling  of  the  trial  court  on  the  demurrer  to  the  second, 
third  and  fourth  paragraphs  of  answer.  Appellant  has 
briefed  the  case  on  the  theory  that  such  demurrer  was  over- 
ruled to  the  third  and  fourth  paragraphs,  and  sustained  as 
to  the  second.  However,  a  return  to  a  writ  of  certiorari, 
issued  from  this  court,  makes  it  clear  that  such  demurrer  was 
sustained  to  the  second  and  fourth  paragraphs,  and  over- 
ruled only  to  the  third.    No  error  is  assigned  on  the 

1.    ruling  on  the  demurrer  to  the  fourth  paragraph  of 

answer,  and  the  error  assigned  on  such  ruling  as  to 

the  second  paragraph  is  waived  by  not  being  discussed. 

Appellee  filed  a  reply  in  three  paragraphs  to  said  third 

paragraph  of  answer.    Appellant's  demurrer  to  the  second 
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and  third  paragraphs  of  reply  was  overruled.  The  errors 
assigned  on  such  ruling  are  also  waived  by  not  being  dis- 
cussed in  appellant's  brief. 

A  trial  by  jury  was  had  on  the  issues  formed  by  the  com- 
plaint, and  the  first  and  third  paragraphs  of  answer  thereto, 
and  the  three  paragraphs  of  reply  to  the  third  paragraph 
of  answer,  resulting  in  a  verdict  in  appellee's  favor  for 
$2,250,  on  which  judgment  was  rendered.  The  questions 
properly  presented  and  not  waived  arise  under  the  motion 
for  a  new  trial. 

The  fourth  paragraph  of  answer  to  which  a  demurrer  was 

sustained  as  aforesaid,  was  to  the  effect  that  appellee's  title 

to  the  property  described  in  the  policy  was  in  the 

2.  nature  of  a  conditional  ownership,  which  fact  was 
known  to  appellee,  and  by  her  concealed  from  appel- 
lant, and  that  the  policy  contained  the»following  proviedon: 

"This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be 
void  if  the  interest  of  the  insured  be  other  than  uncon- 
ditional or  sole  ownership." 

Appellant  assuming  that  the  demurrer  had  been  over- 
ruled to  such  paragraph,  and  that  it  constituted  a  part  of 
the  pleadings,  by  which  the  issues  were  finally  settled,  argues 
that  instruction  No.  1  given  at  appellee's  request  was  erro- 
neous. The  criticism  of  said  instruction  is  based  on  the  fact 
that  by  it  the  court  informed  the  jury  rejecting  the  issues 
made  by  the  pleadings,  and  that  such  instruction  contains 
no  reference  to  the  fourth  paragraph  of  answer,  or  to  the 
issue  formed  by  it  and  the  complaint.  As  we  have  indicated, 
appellant's  assumption  is  erroneous,  and  it  follows  that  the 
criticism  of  the  instruction  is  without  merit.  Appellant's 
second,  third,  fourth,  fifth  and  -eleventh  points  are  based  on 
the  same  erroneous  assumption,  as  indicated  above.  The 
argument  is  to  the  effect  that  no  reply  was  filed  to  said  para- 
graph of  answer ;  that  the  facts  thereby  pleaded,  if  true,  are 
sufficient  to  defeat  appellee's  entire  cause  of  action,  in  the 
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absence  of  a  showing  of  waiver  or  estoppel,  and  that  there 
was  no  reply  that  might  serve  as  a  basis  for  such  showing. 
That  the  truth  of  the  matter  pleaded  by  the  paragraph  of 
answer  was  established  by  uncontradicted  evidence,  and 
hence  appellant  contends  that  the  verdict  of  the  jury  is  not 
sustained  by  the  evidence,  and  is  contrary  to  law.  For  rea- 
sons already  given,  it  is  apparent  that  appellant  must  fail 
in  such  contention.  For  a  like  reason,  there  was  no  error 
in  refusing  instruction  No.  14,  requested  by  appellant. 

The  third  paragraph  of  answer,  as  far  as  material,  is  to 
the  following  effect :  That  after  said  policy  was  issued,  ap- 
peUee  procured  on  the  same  property  valid  insurance  from 
the  Western  Insurance  Company  of  Pittsburgh,  Penni^l- 
vania,  in  the  sum  of  $2,500,  without  appellant's  consent  in 
writing  endorsed  on  the  x)olicy.  This  paragraph  of  answer 
is  based  on  a  provision  in  the  policy  set  out  in  the  para- 
graph as  follows: 

''This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  insurance,  whether  valid 
or  not  on  the  property  covered  in  whole  or  in  part  by 
this  policy." 

As  we  have  said,  appellee  filed  to  said  paragraph  of  answer 
a  reply  in  three  paragraphs  of  which  the  first  was  a  general 
denial.  The  second  paragraph  of  reply  is  substantially  as 
follows:  That  appellant's  agents,  who  issued  the  policy  in 
suit,  issued  to  appellee*at  the  same  time  the  policy  described 
in  the  paragraph  of  answer,  and  that  appellee  procured  the 
two  policies  at  one  and  the  same  time ;  that  appellant  knew 
of  the  issuing  of  both  policies  and  consented  thereto;  that 
appellee's  attention  was  not  called  to  the  provision  of  the 
policy  in  suit,  and  that  she  had  no  knowledge  of  such  pro- 
vision or  that  appellant  considered  it  material;  that  each 
of  the  companies  and  their  agents  knew  of  the  issuing  of 
each  of  the  policies,  and  that  appellant's  agents  were  also 
the  agents  of  the  other  company,  and  as  such  issued  such 
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Other  policy;  that  appellant  accepted  and  retained  and  still 
retains  the  premium  paid  by  appellee,  and  at  no  time  prior 
to  the  fire  loss,  or  prior  to  the  conmiencement  of  this  action, 
made  objection  that  other  insurance  had  been  obtained; 
that  appellee  accepted  such  policy  and  paid  the  premium 
therefor,  in  full  belief  that  the  policy  and  insurance  were 
valid;  that  api>eUant  never  sought  to  avoid  the  policy,  and 
never  paid  back  the  premium,  but  has  kept  and  retained  the 
premium;  that  appellee  did  not  make  any  written  applicsr 
tion  for  such  insurance,  and  that  she  made  no  representa- 
tions or  promises  that  she  wonld  not  procure  other  insurance ; 
that  appellant  has  thereby  waived  any  defense  based  on  the 
condition  and  its  breach,  and  is  estopped  from  asserting 
that  there  has  been  such  breach. 

The  third  paragraph  of  reply  is  to  the  effect  that  appel- 
lant, after  the  fire,  with  full  knowledge  of  the  facts  pleaded 
by  the  third  paragraph  of  answer,  required  appellee  to  and 
she  did  make  out  and  deliver  to  appellant  several  succes- 
sive and  additional  proofs  of  the  loss,  and  that  thereby 
appellant  waived  the  right  to  make  the  defense  pleaded  by 
the  paragraph  of  answer,  and  is  estopped  from  relying  on 
same. 

In  order  that  appellant  might  avail  itself  of  the  facts 
pleaded  by  the  special  paragraphs  of  answer,  it  was  incum- 
bent that  appellant  plead  especially  to  that   end. 

3.  Mutual  Trust,  etc.,  Co»  v.  Travelers  Protective  Assn. 
(1914),  ante  329,  104  N.  E.  880,  885;  Modem  Wood- 
men V.  Noyes  (1902),  158  Ind.  503,  64  N.  E.  21. 

4.  Conceding  for  the  purposes  of  discussion,  but  not 
deciding,  that  the  third  paragraph  of  answer  contains 

facts  sufficient  to  constitute  a  defense  (see  Commercial  Life 
Ins.  Co.  V.  Shroyer  [1911],  176  Ind.  654,  95  N.  E.  1004,  Ann. 
Gas.  1914  A  968),  it  presents  the  question  of  whether  appel- 
lee procured  additional  insurance  in  violation  of  the  terms 
of  the  policy.  Appellee,  by  her  second  paragraph  of  reply 
expressly  and  by  her  third  paragraph  impliedly,  admits  that 


NOVEMBER  TERM,  1914.  687 

Humboldt  Fire  Ins.  Co.  v,  Ashby— 57  Ind.  App.  682. 

she  did  procure  such  additional  insurance,  but  she  alleges 
by  the  second  paragraph,  and  the  evidence  clearly  shows 
that  the  two  policies  were  issued  to  her  at  one  and  the  same 
time.  Dismissing  from  consideration  the  third  paragraph  of 
reply,  the  second  sets  out  facts,  which  if  shown  by  the  evi- 
dence to  be  true,  are  sufficient  to  avoid  the  effect  of  so 
procuring  such  additional  insurance. 

The  policy  so  issued  by  the  Western  Insurance  Company 
is  involved  in  Western  Ins.  Co.  v.  Askby  (1913),  53  Ind. 
App.  518,  102  N.  E.  45.  On  pages  521  and  522,  the  faots 
attending  the  procuring  of  such  insurance,  and  the  issuing 
of  such  policies  are  stated  substantially  as  shown  by  the 
record  in  this  appeal.  It  is,  therefore,  unnecessary  that  such 
facts  be  repeated  here,  except  as  we  may  do  so  for  the  pur- 
pose of  supplementing  them  in  the  course  of  our  discussion. 
It  is  not  essential  to  our  conclusion  on  this  appeal  that  we 
determine  under  the  facts  shown  by  the  record,  whether 
Eehoe,  the  broker  was  appellant's  agent.  The  first  question 
of  importance  in  our  present  discussion  is  whether  appel- 
lant is  chargeable  with  notice  of  the  issuing  and  existence 
of  said  Western  Insurance  Company  jwlicy.  It  is  plain 
that  Walsh  and  Eierspe,  who  were  appellant's  agents,  had 
such  knowledge.  The  insurance  proposition  was  presented 
to  them  by  Kehoe  as  a  lump  application  of  $5,000.  They 
represented  four  other  companies  besides  appellant.  They 
apparently  determined  that  the  insurance  should  be  divided 
between  two  companies,  and  also  apparently  selected  the 
companies  and  the  amount  assigned  to  each.  At  any  event, 
they  issued  the  insurance  in  two  nolicies,  under  such  cir- 
cumstances as  to  characterize  the  transaction  as  one  and  the 
same.  It  would,  therefore,  be  folly  to  argue  that  the  agents, 
when  they  issued  the  policy  in  suit  did  not  know,  or  that 
they  did  not  have  in  mind  the  fact  of  the  issuing  of  the 
other  i^licy.  "Notice  of  facts  to  an  agent  is  constructive 
notice  thereof  to  the  principal  himself,  where  it  arises  from, 
or  is  at  the  time  connected  with,  the  subject-matter  of  his 
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agency;  for,  upon  general  principles  of  public  policy,  it  is 
presumed  that  the  agent  has  communicated  such  facts  to 
the  principal  ,*  and  if  he  has  not,  still  the  principal,  having 
entrusted  the  agent  with  the  particular  business,  the  other 
party  has  a  right  to  deem  his  acts  and  knowledge  obligatory 
upon  the  principal."  Field  v.  Campbell  (1905),  164  Ind. 
389,  396,  72  N.  E.  260,  108  Am.  St.  301.  See,  also,  Story, 
Agency  §140. 

The  agents  here,  in  issuing  the  policy  in  suit,  and  in  col- 
lecting the  premium  therefor,  were  transacting  the  business 
of  the  appellant  as  principal,  and  were  acting  within  the 
scope  of  their  agency,  and  consequently  knowledge  of  the 
issuing  of  such  other  policy  came  to  them  in  the  course  of 
their  employment  as  agents  of  appellant.  This  is  necessarily 
true,  for  the  reason  that  the  issuing  of  the  two  policies  con- 
stituted but  one  transaction,  and  regardless  of  the  fact  that 
in  the  mere  act  of  issuing  such  other  policy  they  were  the 
agents  of  the  Western  Insurance  Company.  Prom  other 
facts,  it  also  sufficiently  appears  that  at  the  time  of  issuing 
the  policy  in  suit,  and  collecting  the  premium  therefor,  such 
agents  had  in  mind  the  fact  of  such  other  insurance.  Under 
such  circumstances^  appellant  is  chargeable  with  knowledge 
of  such  other  insurance.  See  Foreman  v.  Oerman  Alliance 
Ins.  Co.  (1905),  104  Va.  694,  52  S.  E.  337, 113  Am.  St.  1071, 
3  L.  R.  A.  (N.  S.)  444,  and  note. 

The  other  material  facts  pleaded  by  the  second  paragraph 
of  reply,  were  established  by  the  evidence,  and  it  follows 
that  regardless  of  the  issue  closed  by  the  third  paragraph 
of  reply,  this  case  must  be  affirmed  in  so  far  as  concerns 
the  basic  questions  presented.  Olens  Falls  Ins.  Co.  v. 
Michael  (1907),  167  Ind.  659,  74  N.  E.  964,  79  N.  E.  905,  8 
L.  R.  A.  (N.  S.)  708. 

In  the  motion  for  a  new  trial,  there  are  fifty-eight  speci- 
fications of  error,  as  respects  admitting  and  excluding 

5.  offered  testimony.  The  facts  that  the  particular  na- 
ture of  appellee's  title  to  said  property  is  not  pre- 
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sented  by  the  issues,  disposes  of  a  number  of  such  specifica- 
tions. Moreover,  in  no  instance  is  there  a  reference  to  the 
transcript  where  a  record  of  the  court's  action  in  so  admit- 
ting and  excluding  offered  testimony  may  be  found,  and  in 
some  instances,  the  abstract  of  the  evidence  does  not  contain 
the  substance  of  the  alleged  objectionable  matter  admitted.  In 
addition,  in  appellant's  brief,  under  ** Points  and  Author- 
ities", no  point  is  directed  specifically  to  any  of  such  speci- 
fications, or  to  any  group  thereof.  Under  such  circum- 
stances, such  specifications  present  nothing  for  our  con- 
sideration. 

The  amount  of  the  verdict  is  challenged.  The  policy  pro- 
vided that  in  case  of  additional  insurance,  appellant  should 
be  liable  only  for  its  proportional  part  of  any  loss 

6.    sustained.    The  court  instructed  the  jury  specifically 

to  this  effect.     The  verdict  being  for  $2,250  is  on  a 

basis  of  $4,500  total  loss.    There  was  undisputed  evidence 

tending  to  establish  that  the  loss  was  at  least  equal  to  that 

sum.    The  verdict  is,  therefore,  not  excessive. 

There  is  no  error  in  the  record,  for  which  the  judgment 
should  be  reversed.    Judgment  affirmed. 

Note. — Reported  In  108  N.  E.  150.  As  to  condition  requiring 
notice  of  other  Insurance  to  be  endorsed  on  policy,  see  64  Am.  Dec. 
221.  As  to  effect  of  insurance  broker's  knowledge  as  to  other  insur- 
ance, see  38  L.  R.  A.  (N.  S.)  638.  As  to  effect  of  knowledge  of 
agent  acting  in  two  capacities,  see  3  L.  R.  A.  (N.  S.)  444. 


City  of  Fort  Wayne  v.  Bender. 

[No.  8,377.    Filed  July  1,  1914.    Rehearing  denied  December  9, 
1914.    Transfer  denied  January  22,  1915. 

L  Municipal  Corporations. — Defective  Streets, — LiaMUty  for  /n- 
juriea. — ^The  liability  of  a  city  for  damages  on  account  of  per- 
sonal injuries  resulting  from  defects  in  streets  arises  by  implica- 
tion from  the  statutory  duty  to  keep  its  streets  in  repair,    p.  691. 

2.  Municipal  Corporations. — Defective  Streets. — Limitation  of 
LiahUity. — ^The  legislature  may  impose  such  conditions  and  limi- 
tations as  it  may  see  fit  on  the  right  to  recorer  damages  from  a 

Vat.    K7 dA 
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city  for  personal  injuries  caused  by  the  defective  condition  of  its 
streets,  and  one  seeking  to  enforce  such  a  liability  must  bring 
himself  within  the  provisions  of  the  statute  relating  thereta 
p.  691. 

3.  Municipal  Corporations. — Defective  Streets. — ConditUms  Pre- 
cedent to  Liahility, — Notice. — ^The  giving  of  the  statutory  notice 
of  the  time,  place  and  cause  of  injury  is  a  condition  precedent  to 
the  liability  of  a  city  for  a  personal  injury  caused  by  the  defect- 
ive condition  of  a  street    p.  691. 

4.  Municipal  Corporations. — Defective  Streets. — Notice  of  Injury. 
—Sufflcicncy.— Statutes.— Section  8962  Bums  1914,  Acts  1907  p. 
249,  providing  for  written  notice  to  a  city  of  the  time,  place, 
cause  and  nature  of  injury  caused  by  a  defective  street  before 
bringing  an  action  therefor,  is  to  be  strictly  construed,  and,  while 
its  terms  require  but  a  general  description,  reasonable  certainty 
in  the  statement  of  the  facts  is  required,  and  such  certainty  as  to 
date  of  the  injury  demands  that  the  month,  day  of  the  month, 
and  the  year  should  be  stated;  hence  a  complaint  for  an  injury 
which  occurred  on  the  28th  day  of  a  given  month  is  not  sus- 
tained by  a  notice  stating  that  it  occurred  on  the  18th  day. 
pp.  691, 694. 

5.  Municipal  Corporations. — Defective  Streets. — Notice  of  Injury. 
— Sufficiency. — Where  the  time  of  an  Injury  caused  by  the  defect- 
ive condition  of  a  street  is  shown  by  the  undisputed  evidence  to 
be  different  from  the  time  stated  in  the  notice  required  by 
§8962  Bums  1914,  Acts  1907  p.  249,  the  questi<Hi  as  to  whether 
such  difference  is  substantial  or  material  is  one  of  law  to  be 
determined  by  the  court  solely  from  a  consideration  of  such  dif- 
ference,   p.  694. 

From  Superior  Court  of  Allen  County;  Carl  Yaple, 
Judge. 

Action  by  Milton  H.  Bender  against  the  City  of  Port 
Wayne.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed, 

Ouy  Colerick  and  Henry  C.  Hogan,  for  appellant. 
Bay  McAdams,  Lee  J.  Hartzell  and  William  C.  Ryan,  for 
appellee. 

LAmy,  J. — ^Appellee  recovered  a  judgment  against  the 
city  of  Fort  Wayne  for  personal  injuries  alleged  to  have 
been  received  Dy  him  on  account  of  a  defect  in  one  of  the 
streets  of  such  city. 
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The  only  questions  presented  by  the  assignment  of  errors 
are  based  upon  the  failure  to  give  to  the  city  a  sufficient 
written  notice  of  the  time,  place  and  cause  of  appellee's 
injury  as  required  by  §8962  Burns  1914,  Acts  1907  p.  249. 
The  complaint  alleged  and  the  evidence  without  dispute 
shows  that  the  injury  occurred  on  April  28,  1910,  while  the 
notice  filed  with  the  complaint  and  introduced  in  evidence 
states  that  such  injury  occurred  on  April  18,  1910. 

The  courts  of  this  State  have  uniformly  held  that  the 
liability  of  a  city  for  damages  on  account  of  personal  in- 
juries resulting  from  defects  in  streets  arises  by  im- 

1.  plication  by  force  of  the  statutes  of  this  State  impos- 
ing the  duty  on  cities  of  keeping  their  streets  in 

repair  and  conferring  upon  such  municipalities  the  power 
to  raise  funds  for  such  purpose.  Touhey  v.  City  of  Decatur 
(1911),  175  Ind.  98,  93  N.  B.  540,  32  L.  R.  A.  (N.  S.)  350; 
Oribben  v.  City  of  Franklin  (1911),  175  Ind.  500,  94  N.  B. 
757.    It  has  also  been  held  that,  as  the  statute  im- 

2.  poses  the  duty  from  which  the  liability  arises,  the 
legislature  has  a  right  to  impose  such  conditions  and 

limitations  on  the  right  to  recover  as  it  may  see  fit,  and 

that  one  who  seeks  the  benefit  of  the  statute  must  bring 

himself  within  its  provisions  and  comply  with  all  conditions 

imposed  by  the  legislature.     It  is  accordingly  held 

3.  that  the  giving  of  the  statutory  notice  is  a  condition 
precedent  to  a  right  to  recover.    Touhey  v.  City  of 

Decatur,  supra;  Blair  v.  City  of  Fort  Wayne  (1912),  51 
Ind.  App.  652,  98  N.  B.  736;  City  of  Franklin  v.  Smith 
(1911),  175  Ind.  236,  93  N.  B.  993. 

Our  statute  requires  that  the  notice  served  shall  contain 

a  brief  general  description  of  the  time,  place,  cause  and 

nature  of  the  injury.     Appellee  takes  the  position 

4.  that  this  statute  does  not  require  a  definite  and  spe- 
cific statement  of  the  time  of  the  injury,  and  that 

for  thia  reason  a  discrepancy  of  ten  days  between  the  date 
of  the  injury  as  stated  in  the  notice  and  the  date  of  such 
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injury  as  shown  by  the  proof  is  not  fatal  to  a  recovery. 
This  section  of  our  statute  has  never  been  construed,  with 
respect  to  the  question  here  presented,  either  by  this  court 
or  by  the  Supreme  Court,  but  the  question  has  been  decided 
by  the  higher  courts  of  other  states  in  construing  statutes 
differing  slightly  from  the  statute  under  consideration.  In 
jurisdictions  where  the  question  has  been  presented,  the 
courts  have  held  with  practical  uniformity  that  the  date 
of  injury  as  stated  in  the  notice  must  conform  to  the  date 
as  shown  by  the  evidence,  and  that  a  failure  of  proof  in 
this  respect  is  fatal  to  a  recovery.  Carter  v.  City  of  St. 
Joseph  (1910),  152  Mo.  App.  503,  133  S.  W.  851;  Gardner 
V.  City  of  New  London  (1893),  63  Conn.  267,  28  Atl.  42; 
Taylor  v.  Peck  (1909),  29  R.  I.  481,  72  Atl.  645;  Ouimette 
V.  City  of  Chicago  (1909),  242  111.  501,  90  N.  E.  300;  Canter 
v.  City  of  St.  Joseph  (1907),  126  Mo.  App.  629, 105  S.  W.  1. 
The  attention  of  the  court  has  been  called  to  only  two 
cases  which,  as  claimed  by  appellee,  announce  the  doctrine 
that  the  proof  as  to  the  time  of  the  injury  need  not  conform 
strictly  to  the  date  stated  in  the  notice.  Sullivan  v.  City  of 
Syracuse  (1894),  77  Hun  440,  29  N.  Y.  Supp.  105;  Jfurpfcy 
V.  Seneca  Falls  (1901),  57  App.  Div.  438,  67  N.  Y.  Supp. 
1013.  In  the  case  last  cited  it  was  held  that  a  notice  stat- 
ing that  the  injury  occurred  "on  or  about  the  10th  day 
of  April,  1897."  was  a  sufficient  compliance  with  the  statute 
where  the  evidence  showed  that  the  injury  occurred  on 
April  10,  1897.  This  case  does  not  hold  that  the  notice  was 
sufficient  to  warrant  the  introduction  of  evidence  showing 
that  the  injury  occurred  on  any  day  other  than  such  10th 
day  of  April,  and  it  is  not  therefore  in  conflict  with  the 
cases  which  hold  that  evidence  as  to  the  time  of  the  injury 
must  conform  strictly  to  the  date  stated  in  the  notice.  The 
case  of  Sullivan  v.  City  of  Syracuse,  supra,  sustains  appel- 
lee's position.  In  that  case  the  notice  stated  that  the  injury 
occurred  on  the  5th  day  of  August,  1891,  and  the  evidence 
showed  that  it  happened  on  the  evening  of  the  4th.    Under 
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this  state  of  facts  the  court  submitted  the  question  to  the 
jury  and  permitted  it  to  determine  whether  plaintiff  was 
injured  substantially  at  the  time  stated  in  the  notice.  It 
cannot  be  supposed  that  the  court  asked  the  jury  to  decide 
whether  the  time  of  the  injury  as  shown  by  the  evidence 
conformed  strictly  to  the  time  stated  in  the  notice.  It  was 
assumed  by  the  instruction  given  that  there  was  a  difference 
between  the  time  shown  by  the  evidence  and  the  time  stated 
in  the  notice,  and  the  jury  was  asked  to  decide  whether  this 
difference  was  substantial.  If  this  question  is  to  be  deter- 
mined solely  from  a  consideration  of  the  difference  of  time 
betweeii  that  shown  by  the  evidence  and  that  stated  in  the 
notice,  it  should  be  determined  by  the  court  as  a  matter  of 
law;  but  if,  in  deciding  such  question,  it  is  proper  to  con- 
sider the  size  of  the  city  and  its  facilities  for  making  investi- 
gations as  to  such  accidents,  as  well  as  the  frequency  of 
similar  accidents,  together  with  other  facts  disclosed  by  the 
evidence  for  the  purpose  of  ascertaining  whether  the  notice 
given  actually  served  the  purpose  for  which  it  was  intended 
and  informed  the  city  of  the  particular  accident  with  such 
certainty  as  to  enable  it  to  make  proper  investigation,  then 
it  would  present  a  question  of  fact  for  the  jury.  We  must 
presume  that  the  court  submitted  the  question  to  the  jury 
to  be  determined  as  a  fact  from  a  consideration  of  the  facts 
and  circumstances  disclosed  by  the  evidence,  and  not  to  be 
determined  from  a  consideration  merely  of  the  difference 
between  the  time  as  shown  by  the  evidence  and  the  time 
stated  in  the  notice.  If  this  case  is  to  be  so  understood,  it 
is  discredited  by  a  later  case  by  the  same  court.  In  the 
case  of  Bauher  v.  Wellsville  (1903),  83  App.  Div.  581,  82 
N.  Y.  Supp.  9,  it  was  held,  in  effect,  that  the  fact  that  the 
oflScers  of  the  municipality  were  not  misled  by  the  notice 
OP  that  the  municipality  was  not  prejudiced  by  the  defect 
or  inaccuracy  of  such  a  notice  is  not  material.  In  fact,  the 
general  rule  as  stated  by  the  courts  and  by  text  writers  on 
this  subject,  is  to  the  effect  that  an  indefinite  or  erroneous 
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statement  in  such  a  notice  can  not  be  cured  by  evidence 
showing  that  notwithstanding  such  indefinite  or  erroneous 
statement  the  municipality,  through  its  officers,  had  obtained 
accurate  knowledge  of  facts  so  defectively  or  erroneously 
stated.  Carter  v.  City  of  St.  Joseph,  supra;  Ouimetie  v. 
City  of  Chicago,  supra;  Gardner  v.  City  of  New  London, 
supra. 

From  a  consideration  of  the  cases  constituting  the  decided 

weight  of  authority,  the  rule  to  be  deduced  seems  to  be  that 

when  the  time  of  the  injury  is  shown  by  the  uudis- 

5.  puted  evidence,  and  that  time  differs  from  the  time 
stated  in  the  notice,  the  question  as  to  whether  the 
difference  so  shown  is  substantial  or  material  is  a  question 
of  law  to  be  decided  by  the  court  solely  from  a  considera- 
tion of  the  difference  between  the  time  as  shown  by  the 
proof  and  the  time  as  stated  in  the  notice. 

Most  of  the  statutes  construed  by  the  decisions  cited  pro- 
vide in  substance  that  the  notice  shall  state  the  time,  the 
place  and  cause  of  the  injmy,  without  any  qualify- 

4.  ing  words,  while  the  statute  of  this  State  provides 
for  the  giving  of  a  written  notice  containing  a  "brief 
general  description  of  the  time,  place,  cause  and  nature  of 
such  injury."  We  are  asked  to  hold  that  the  general  de- 
scription of  the  time,  place,  cause  and  nature  of  the  injiuy 
as  required  by  our  statute  dispenses  with  the  necessity  of 
a  particular  designation  or  statement  of  the  time  of  the  in- 
jury, and  also  dispenses  with  a  particular  description  of 
the  place,  cause  or  nature  of  the  injury.  *We  think  that 
the  statute  should  be  given  the  meaning  for  which  appellee 
contends,  but  even  when  so  construed  the  statute  requires 
reasonable  certainty  as  to  the  facts  required  to  be  stated  in 
•  the  notice,  and  the  question  as  to  whether  the  time  is  desig- 
nated with  sufficient  certainty  must  still  be  one  of  law  for 
the  court.  A  general  statement  of  the  time  of  the  injury 
would  not  require  a  particular  statement  as  to  whether  the 
accident  occurred  in  the  forenoon,  or  in  the  afternoon,  or 
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in  the  evening  of  a  given  day,  nor  would  it  require  any 
statement  as  to  the  hour  or  the  minute  of  the  day  upon 
which  the  injury  occurred;  but  we  think  that  reasonable 
certainty  requires  that  the  date  of  the  injury  including  the 
year,  month  and  day  of  the  month  should  be  given.  Stat- 
utes requiring  a  notice  to  state  the  time,  place  and  cause 
of  injury,  have  been  so  construed  as  to  require  only  a  gen- 
eral statement  as  to  the  time  and  a  general  description  of 
the  place,  cause  and  nature  of  the  injury.  Gardner  v.  City 
of  New  London,  supra;  Lyons  v.  City  of  St.  Joseph  (1905), 
112  Mo.  App.  681.  The  courts  of  this  State,  in  so  far  as 
they  have  considered  this  statute,  have  adopted  the  strict 
construction  applied  to  similar  acts  by  the  courts  of  other 
statea  Touhey  v.  City  of  Decatur,  supra;  Blair  v.  City  of 
Fort  "Wayne,  supra. 

In  view  of  the  previous  holdings  of  the  Supreme  Court 
and  of  this  court  on  the  subject,  and  in  view  of  the  great 
weight  of  authority,  we  are  constrained  to  hold  that  the 
notice,  to  be  sufficiently  definite  must,  as  a  general  rule, 
give  the  date  upon  which  the  injury  occurred,  and  that  the 
evidence  must  conform  to  the  date  stated  in  the  notice. 
However,  a  case  might  arise  where,  the  injury  occurred  so 
near  midnight  of  a  given  day  as  to  render  it  uncertain  upon 
which  of  two  days  the  injury  actually  occurred.  In  such  a 
case,  proof  that  the  injury  occurred  within  a  short  time  be- 
fore or  after  midnight,  might  be  held  sufficient  as  a  matter 
of  law  to  support  a  notice  stating  that  it  occurred  on  either 
of  such  days. 

We  have  no  hesitancy  in  holding  that  proof  that  an 
inJTUPy  occurred  on  the  28th  day  of  a  given  month  does  not 
conform  to  a  notice  stating  that  it  occurred  on  the  18th 
day  of  such,  month.  The  notice  introduced  in  evidence  in 
this  case  does  not  sustain  the  allegation  of  the  complaint 
in  respect  to  the  notice  served  upon  the  city,  and  for  this 
reason  the  verdict  is  not  sustained  by  the  evidence  and 
appellant's  motion  for  a  new  trial  should  have  been  sus- 
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tamed.    Judgment  reversed  with  directions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Note.— Reported  in  106  N.  E.  948.  As  to  liability  of  monicipal 
corporation  for  defect  in  or  want  of  repair  of  street,  see  103  Am. 
St  257.  As  to  necessity  of  notice  of  claim  and  cause  of  injury  from 
defects  or  obstructions  in  street  generally,  see  20  L.  R.  A.  (N.  S.) 
757. 


The  German  Fire  Insurance  Company  v. 

Zonker  et  al. 

[Na  8,404.    FUed  January  22,  1915.] 

1.  Appeal. — A8$iffnfneni  of  Errors, — Waiver, — ^An  assignment  of 
error  questioning  the  sufficiency  of  the  complaint  is  waived  by 
appellant's  failure  to  set  out  the  complaint  or  its  substance  in 
the  brief,  or  to  state  any  point  or  proposition  in  relation  thereto. 
P.C98. 

2.  Appeal.  —  Record, — Inatr%u:tiovi9,  —  Delay  in  Correcting  Trai^ 
script. — Waiver  of  Right, — Where  an  Imperfect  attempt  was  made 
to  bring  the  instructicms  Into  the  record  pursuant  to  §561  Bums 
1914,  Acts  1907  p.  652,  and  appellant's  attention  was  called  to 
the  defect  by  appellees'  briefs,  and  appellant  in  its  reply  brief 
asserted  its  satisfaction  with  the  condition  of  the  record,  and 
remained  content  therewith  until  the  day  fixed  for  oral  argu- 
ment  of  the  cause,  which  was  approximately  nineteen  months 
after  appellees'  brief  was  filed,  and  almost  three  years  from  the 
time  the  transcript  was  filed,  whatever  right  appeUant  had  to 
a  correction  of  the  transcript  on  a  writ  of  certiorari  was  waived, 
p.  69a 

3.  Appeal. — l^ecord. — Right  to  Correct, — Waiver, — ^Parties  desir- 
ing to  correct  a  record  must  exercise  reasonable  diligence,  and 
on  failure  to  do  so»  the  right  is  waived,    p.  701. 

4.  Appeal. — Record, — Certiorari, — Briefs, — ^Appellant's  application 
for  a  writ  of  certiorari  will  be  denied  as  useless,  where  its  briefs 
are  so  defective  as  not  to  present  any  question  arising  on  the 
part  of  the  record  sought  to  be  supplied  by  such  writ,  and  it  is 
too  late  to  i>ermit  an  amendment  of  such  briefs,    p.  701. 

5.  Appeal.  —  QueBtiona  ReviewaMe,  —  Instructions,  —  Briefs,  —  No 
question  is  presented  on  the  instructions  by  appellant's  briefs, 
where  it  does  not  appear  therefrom  that  any  exceptions  were 
taken  to  the  giving  or  refu.sal  of  any  particular  instruction,  and 
no  specific  reason  is  presented  to  show  error  in  the  giving  of  any 
particular  instruction.    p.70L 
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6.  Appeal. — Presenting  Questions  for  Review. — Instructions. — Ex^ 
ceptions, — Duty  to  BTiow  Error. — ^To  present  any  question  on  the 
instructions,  it  must  appear  that  exceptions  were  taken  to  the 
giving  or  refusal  of  each  of  the  instructions  complained  of,  and 
the  error  in  each  must  be  definitely  x)ointed  out.    p.  701. 

7.  Appeal. — Questions  Reviewable, — Motion  for  New  {TrfaL— 
Briefs. — No  question  is  presented  on  the  overruling  of  the  mo- 
tion for  new  trial  where  no  proposition  or  point  applicable  to 
any  definite  question  arising  on  such  ruling  is  set  out  in  appel- 
lant's brief,    p.  702. 

8.  Appeal. — Briefs. — Points  and  Authorities. — ^Mere  abstract  state- 
ments of  law  or  fact,  or  both,  though  contained  in  appellant's 
points  or  propositions,  are  insufficient  to  present  any  question 
unless  applied  specitfcally  to  some  particular  ruling  or  action  of 
the  court    p.  702. 

9.  Appeal. — Rules  of  Court. — Effect. — ^Rules  of  court  hare  the  force 
and  effect  of  law  and  are  binding  alike  on  litigants  and  the 
courts,  and  while  the  court  on  appeal  will  accept  a  substantial 
compliance  as  sufficient,  it  cannot  overlook  a  total  disregard 
thereof,    p.  703. 

10.  Appeal. — Questions  Reviewable. — Admission  and  Ewclusion  of 
Evidence. — Briefs. — ^Appellant's  brief  presents  no  question  on  the 
admission  or  exclusion  of  evidence  In  the  absence  of  any  showing 
therein  that  any  objection  was  made,  or  what  the  ground  of  ob- 
jection was,  and  in  the  absence  of  any  attempt  to  direct  the 
court  to  the  testimony  of  any  witness,  or  to  apply  any  proposi- 
tion of  law  to  any  definite  question  sought  to  be  raised,    p.  703. 

11.  Appeal. — Review. — Misconduct  of  Counsel. — ^Alleged  miscon- 
duct of  counsel  did  not  constitute  reversible  error,  where  it  was 
shown  that  the  court  on  request  of  appellant  admonished  the 
Jury  with  reference  thereto,  though  not  to  the  extent  requested, 
especially  in  view  of  the  evidence,  and  in  the  absence  of  a  mo- 
tion to  withdraw  the  submission  of  the  case  from  the  Jury, 
p.  704. 

12.  Appeal. — Review. — Evidence. — Sufficiency. — ^In  an  action  on  a 
fire  insurance  policy,  where  the  controverted  questions  related 
mainly  to  the  charge  that  plaintiff  set  fire  to  and  burned  his 
building,  a  verdict  for  plaintiff  was  sustained  by  the  evidence, 
notwithstanding  the  evidence  in  support  of  such  charge,  where 
there  was  ample  evidence  to  refute  it.    p.  704 

Prom  Superior  Court  of  Allen  County;  Carl  Taple, 
Judge. 

Action  by  William  A.  Zonker  against  The  Qerman  Fire 
Insurance  Company  and  others.  From  the  judgment  ren- 
dered, the  defendant  named  appeals.    Affirmed. 
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Merrill  Moores,  Walter  Myers,  Vesey  dk  Vesey  and  Hubert 
E.  Hartman,  for  appellant. 

Link  i&  Atkinson,  F.  E.  Zollars,  J.  H.  Rose  and  Elmer 
Leonard,  for  appellees. 

Pelt,  J. — This  suit  was  brought  in  the  Dekalb  Circuit 
Court  by  William  A.  Zonker  against  The  German  Fire  In- 
surance Company  of  Indiana,  Edward  Zonker  and  Jacob 
Perkins,  guardian  of  Peter  Beinoehl,  a  person  of  unsound 
mind,  to  recover  on  a  fire  insurance  policy  and  to  settle  cer- 
tain claims  relating  to  mortgages  on  the  property  insured. 
The  venue  was  changed  to  the  Allen  superior  court  where 
issues  were  formed  and  a  trial  had  which  resulted  in  a 
verdict  for  the  plaintiff  in  the  sum  of  $5,138 ;  for  the  cross- 
complainant  Edward  Zonkers  in  the  sum  of  $925,  and  for 
the  cross-complainant  Jacob  Perkins,  guardian,  in  the  sum 
of  $183.  Over  appellant's  motion  for  a  new  trial,  judgment 
was  rendered  on  the  verdict,  from  which  this  appeal  was 
taken. 

Appellant  assigns  as  error,  that  the  amended  complaint 

does  not  state  facts  sufBcient  to  constitute  a  cause  of  action 

and  that  the  court  erred  in  overruling  its  motion  for  a  new 

trial.    Appellant  has  not  set  out  the  complaint,  nor 

1.  stated  its  substance,  in  its  brief,  nor  has  it  stated  any 
point  or  proposition  relating  thereto  or  in  any  way 

shown  its  insufficiency.  Any  objection  to  the  sufficiency  of 
the  complaint,  is  therefore  waived. 

No  attempt  was  made  to  bring  the  instructions  into  the 
record  by  bill  of  exceptions,  but  appellant  evidently  under- 
took to  do  so  in  pursuance  of  the  act  of  1903  as 

2.  amended  by  Acts  1907  p.  652,  §561  Bums  1914.    The 
record  contains  the  following  entry :    "And  said  jury 

having  heard  the  arguments  of  the  respective  counsel  herein, 
and  having  been  duly  instructed  by  the  court,  all  of  which 
instructions  requested,  whether  given  or  refused,  and  all 
instructions  given  by  the  court  on  its  own  motion,  are  now 


NOVEMBER  TERM,  1914.  699 

German  Fire  Ins.  Co.  v,  Zonker — 57  Ind.  App.  696. 

filed  with  the  clerk  of  the  court  at  the  close  of  the  instruc- 
tions herein  to  said  jury,  and  are  in  these  words.''  Fol- 
lowing this  entry  in  the  transcript  the  clerk  has  set  out  the 
instructions  given  by  the  court  of  its  own  motion  but  has 
not  set  out  those  requested  by  the  parties. 

The  transcript  was  filed  in  this  court  on  January  29, 1912, 
and  appellant  filed  its  brief  on  September  30, 1912.  On  May 
5,  1913,  appellees  filed  their  briefs  and  petition  for  oral 
argument.  In  this  brief  appellees  pointed  out  that  appel- 
lant had  not  complied  with  the  rules  of  the  court  in  pre- 
paring its  brief  so  as  to  present  any  question  relating  to 
the  motion  for  a  new  trial,  and  also  showed  that  the  instruc- 
tions had  not  been  brought  into  the  record;  that  only  in- 
structions Nos.  1  to  6,  given  by  the  judge  were  filed  with 
the  clerk  and  properly  in  the  record;  **that  the  record  does 
not  disclose  that  the  instructions  claimed  to  have  been  ten- 
dered by  the  appellees  were  ever  in  fact  filed  with  the 
clerk"  that  ** before  instructions  can  be  brought  into  the 
record  under  this  statute  it  is  an  essential  prerequisite  that 
they  must  be  filed  with  the  clerk,  and  this  fact  must  be 
aflBrmatively  disclosed  \yy  the  record.'*  Under  points  and 
authorities  appellee  restated  the  foregoing  propositions  and 
cited  numerous  decisions  in  support  thereof,  among  which 
are  the  following:  Indianapolis,  etc.,  Transit  Co,  v.  Walsh 
(1909),  45  Ind.  App.  42,  90  N.  E.  138;  Thieme  cfe  Wagner 
Brew.  Co.  v.  Kessler  (1911),  47  Ind.  App.  284,  94  N.  E. 
338;  Mwncie,  etc..  Traction  Co.  v.  Hall  (1909),  173  Ind.  95, 
89  N.  E.  484;  Indianapolis,  etc.,  B.  Co.  v.  Ragan  (1909),  171 
Ind.  569,  86  N.  E.  966. 

On  November  5,  1913,  appellant  filed  its  reply  brief  in 
which  it  asserts  that  appellees'  brief  deals  in  ** sophistry** 
and  '' technicalities",  and  states  that  ''appellant  insists  that 
it  has  complied  in  all  fairness  dud  good  faith  with  the  rules 
of  this  court,  and  such  a  substantial  conformity  entitles  it 
to  a  hearing,  on  the  merits",  and  in  support  of  this  position 
cites  the  following:    Kirk  y.  Macy  (1913),  53  Ind.  App. 
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17,  101  N.  E.  108;  Berkey  v.  Bensberger  (1912),  49  Ind. 
App.  226,  96  N.  E.  32;  Inland  Steel  Co.  v.  Harris  (1911), 
49  Ind.  App.  157,  95  N.  E.  271 ;  Oeisendorff  v.  Cohhs  (1911), 
47  Ind.  App.  573,  94  N.  E.  236.  It  will  be  found  on  exam- 
ination that  all  of  the  cases  cited  by  appellant  deal  with 
briefs  which  evidenced  a  substantial  compliance  with  the 
rules  of  the  court  and  that  none  of  them  decide  the  point 
in  reference  to  the  requirements  of  the  statute  under  which 
it  undertook  to  bring  the  instructions  into  the  record. 

The  case  was  distributed  prior  to  December  1,  1914,  and 
was  set  for  oral  argument  on  that  date,  and  on  the  same 
day  appellant  filed  its  petition  for  a  certiorari,  in  which  it 
states  that  only  the  instructions  given  by  the  court  on  its 
own  motion  are  properly  in  the  transcript,  and  that  the 
instructions  requested  by  the  parties  are  omitted  therefrom, 
and  requests  that  the  writ  issue  directing  the  derk  to  duly 
certify  said  instructions  to  this  court,  and  to  correct  an 
alleged  error  in  the  transcript  where  it  states  **  Defendants 
submit  written  instructions  with  the  request  that  the  same 
be  given  to  the  jury  by  the  court  herein,  in  these  words: 
(Motion  not  on  file)'\  Appellant's  atteiition  was  spe- 
cifically called  to  the  condition  of  the  record  in  regard  to 
the  instructions  in  May,  1913,  by  appellees*  briefs,  and  in 
November  following  it  asserted  its  satisfaction  with  the  rec- 
ord and  briefs  and  took  no  steps  to  correct  either  until 
December  1,  1914,  about  nineteen  months  subsequent  to  the 
time  its  attention  was  so  called  to  the  fact  that  the  instruc- 
tions were  not  in  the  record,  and  almost  eleven  months  sub- 
sequent to  the  filing  of  its  reply  briefs  as  aforesaid.  On  this 
record  we  hold  that  appellant  has  waived  any  right  it  may 
originally  have  had  to  correct  the  transcript,  by  extreme 
delay  both  before  and  after  its  attention  was  called  to  the 
condition  of  the  transcript,  and  by  the  further  fact  that 
when  its  attention  was  called  thereto  it  asserted  its  satisfac- 
tion therewith  in  its  reply  briefs. 

Where  parties  desire  to  correct  a  record  found  defective, 
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it  is  their  duty  to  use  reasonable  diligence  in  so  doing  and 
failing  so  to  do  they  waive  such  right    This  rule  is 

3.  especially  applicable  where  a  party,  after  having  his 
attention  called  to  the  defect  and  to  decisions  bear- 
ing thereon,  expressly  affirms  his  satisfaction  with  the  rec- 
ord as  presented  and  for  a  long  time  thereafter  takes  no 
steps  to  correct  the  same.  Elliott,  App.  Proc.  §208;  Barir 
nister  v.  Allen  (1825),  1  Blackf.  •414;  Kesler  v.  Myers 
(1873),  41  Ind.  543,  555  ;8chrichie  v.  Stiies'  Estate  (1891), 
127  Ind.  472,  26  N.  E.  77, 1009.    For  the  foregoing  reasons 

the  motion  for  a  certiorari  is  overruled.     Further- 

4.  more,  in  the  case  at  bar,  the  court  could  not  at  this 
late  date  permit  the  amendment  of  the  briefs,  even 

if  it  granted  the  writ  of  certiorari,  and  without  amend- 
ment the  briefs  are  insufficient  to  present  any  errors  relat- 
ing to  the  instructions.  Turner  v.  Hartman  (1912),  49  Ind. 
App.  224,  97  N.  E.  19 ;  Ewbank's  Manual  §210. 

It  is  not  shown  that  any  exceptions  were  taken  to  the 

giving  or  the  refusal  of  any  particular  instruction,  and 

no  specific  reason  is  presented  to  show  error  in  the 

5.  giving  of  any  particular  instruction.    Under  the  head- 
ing, "what  the  issues  were'',  it  is  stated  that  *'the 

defendant  insurance  company  also  tendered  certain  instruc- 
tions which  were  refused,  and  exceptions  were  taken  at  the 
time"  and  that  exceptions  were  taken  to  the  instructions 
given  by  the  court  of  its  own  motion,  but  the  exceptions  are 
not  shown,  nor  does  it  appear  to  what  instructions  they  were 
taken.  Such  general  statements  regarding  the  exceptions 
are  insufficient.  Fairbanks  v.  Warrum  (1914),  56  Ind.  App. 
337,  104  N.  E.  983;  Inland  Steel  Co.  v.  Smith  (1907),  168 
Ind.  245,  252,  80  N.  E.  538;  Ayers  v.  Hohbs  (1908),  41  Ind. 
App.  576, 579, 84  N.  E.  554.    To  present  any  question 

6.  relating  to  an  instruction  it  must  appear  that  an  ex- 
ception was  taken  to  the  particular  instruction  of 

which  complaint  is  made,  and  it  must  be  definitely  pointed 
out  wherein  the  instruction  is  erroneous,  indefinite  or  uncer- 
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tain.  Likewise,  if  the  alleged  error  consists  in  the  refusal 
of  an  instruction  tendered,  it  must  be  definitely  x>o^ted  out 
wherein  such  refusal  was  error.  Catterlin  v.  City  of  Frank- 
fort (1881),  87  Ind.  45,  55 ;  Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser  (1907),  168  Ind.  438,  460,  78  N.  E.  1033;  Sulhvofi  v. 
Hoopengarner  (1911),  49  Ind.  App.  54,  56,  96  N.  E.  620; 
Cleveland,  etc.,  B.  Co.  v.  Bowen  (1913),  179  Ind.  142,  100 
N.  E.  465. 

In  appellant's  briefs  no  proposition  or  point  is  stated  and 

applied  to  any  definite  question  arising  on  the  overruling 

of  the  motion  for  a  new  trial.    Under  ^^  Points  and 

7.  Authorities"  in  appellant's  briefs,  no  reference  is 
made  to  any  error  in  the  giving  or  the  refusal  of 

any  instruction,  nor  can  it  be  ascertained  from  the  points 
or  propositions  stated  that  appellant  claims  that  error  was 
committed  in  the  giving  or  the  refusal  of  instructions. 
Under  numerous  authorities  this  constitutes  a  waiver  of  any 
error  in  respect  to  the  instructions,  and  the  appellant  can 
not  thereafter  raise  or  present  such  questions.  New  v.  Jack- 
son (1912),  50  Ind.  App.  120,  123,  95  N.  E.  328;  Kaufman 
V.  Alexander  (1913),  180  Ind.  670,  672,  103  N.  B.  481; 
Wellington  v.  Beynolds  (1912),  177  Ind.  49,  55,  97  N.  E. 
155 ;  Leach  v.  State  (1912),  177  Ind.  234,  239,  97  N.  E.  792; 
Bader  v.  State  (1911),  176  Ind.  268,  94  N.  E.  1009;  Sckqjt 
del  V.  State  (1910),  174  Ind.  734,  739,  93  N.  E.  67;  Toum 
of  Windfall  City  v.  First  Nat.  Bank  (1909),  172  Ind.  679, 
691,  87  N.  E.  984,  89  N.  E.  311;  Kelly  v.  Bell  (1909),  172 
Ind.  590,  599,  88  N.  E.  58 ;  Inland  Steel  Co.  v.  Smith  (1907), 
168  Ind.  245,  252,  80  N.  E.  538 ;  Indianapolis  Traction,  etc., 
Co.  V.  Gillaspy  (1914),  56  Ind.  App.  332, 105  N.  E.  242. 

Mere  abstract  statements  of  law  or  fact,  or  both,  though 
contained  in  appellant's  points  or  propositions  are  insuffi- 
cient to  present  any  question  unless  applied  spe- 

8.  cifically  to  some  particular  ruling  or  action  of  the 
court.    Curry  v.  City  of  Evansville  (1914),  54  Ind. 

App.  143,  104  N.  E.  978;  Chicago,  etc.,  B.  Co.  ▼.  Diwius 
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(1913),  180  Ind.  596,  627,  103  N.  E.  652;  Leach  v.  State, 
supra,  240. 

Rules  of  court  when  duly  authorized  and  promulgated, 
have  the  force  and  effect  of  law  and  are  binding  alike  on 
litigants  and  the  courts.    The  court  will  accept  a  good 
9.    faith  effort  to  comply  with  the  rules  where  substan- 
tial compliance  is  shown,  but  it  is  not  at  liberty  to 
wholly  disregard  such  rules  in  particular  instances  for  the 
accommodation  of  litigants  who,  either  inadvertently  or 
neglectfully,  have  failed  to  prepare  their  briefs  in  substan- 
tial compliance  therewitL    Albaugh  Bros.,  etc.,  Co.  v.  Lynas 
(1911),  47  Ini  App.  30,  33,  93  N.  E.  678;  Griffith  v.  Felts 
(1913),  52  Ind.  App.  268,  269,  99  N.  E.  432;  Magnuson  v. 
BilUngs  (1899),  152  Ind.  177,  52  N.  E.  803;  Schroder  v. 
Meyer  (1911),  48  Ind.  App.  36,  95  N.  E.  355;  Howard  v. 
Adkins  (1906),  167  Ind.  184, 186,  78  N.  E.  665. 

The  only  suggestion  in  the  ''Points  and  Authorities"  as 

to  error  in  relation  to  the  admission  of  evidence  is  in  point  8 

where  it  is  stated  in  general  terms  that  it  is  error  to 

10.  admit  in  evidence  the  contents  of  a  letter  or  a  copy 
thereof  **when  it  has  not  been  shown  that  the  testify- 
ing witness  made  diligent  search  for  the  same".  But  it  is 
not  shown  that  any  objection  was  made,  the  ground  of  the 
objection,  if  any,  is  not  stated,  nor  is  there  any  attempt  to 
direct  the  court  to  the  testimony  of  any  witness,  or  to  apply 
the  proi)Osition  of  law  to  any  definite  question  or  exception 
on  which  error  is  predicated.  No  question  is  therefore  pre- 
sented as  to  the  admissibility,  or  exclusion,  of  any  evidenca 
American  Fidelity  Co.  v.  Indianapolis,  etc..  Fuel  Co.  (1912), 
178  Ind.  133,  98  N.  E.  709;  Lake  Erie,  etc.,  B.  Co.  v.  Shelley 
(1904),  163  Ind.  36,  47,  71  N.  E.  151;  Vandalia  B.  Co.  v. 
Keys  (1910),  46  Ind.  App.  353,  369,  91  N.  E.  173;  Hitz  v. 
Warner  (1911),  47  Ind.  App.  612,  619,  93  N.  E.  1005. 

In  ''Points  and  Authorities"  appellant  states  legal  propo- 
sitions and  cites  authority  relating  in  a  general  way  to  mis- 
conduct of  counsel  in  argument.    This  alone  is  insufficient 
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to  present  any  question;  but  considering  all  that  is 

11.  shown  in  the  briefs  of  both  appellant  and  appellee, 
and  giving  appellant  the  benefit  of  the  doubt,  we 

may  consider  the  question  on  its  merits  on  the  theory  that 
appellee  has  supplied  enough  of  the  omissions  and  suffi- 
ciently recognized  the  question  as  presented  to  enable  us  to 
pass  upon  it.  It  is  shown  that  at  the  request  of  counsel 
for  appellant,  the  court  admonished  the  jury  and  directed 
it  as  to  what  should  be  and  what  should  not  be  considered, 
and  that  appellant's  motion  for  further  admonition  was 
overruled.  Some  of  the  statements  of  counsel  were  extreme 
and  very  pointed,  but  the  evidence  was  of  such  character  as 
to  give  a  wide  latitude  for  inferences  as  to  the  motives  and 
conduct  of  some  of  the  witnesses  and  officers  of  appellant. 
There  was  no  motion  to  withdraw  the  submission  of  the  case 
from  the  jury,  and  considering  the  evidence  and  the  admoni- 
tion of  the  court  to  the  jury,  we  can  not  say  that  any  reversi- 
ble error  is  shown  in  regard  to  the  alleged  misconduct  of 
counsel  in  argument.  Vandalia  Coal  Co.  v.  Price  (1912), 
178  Ind.  546,  557,  97  N.  E.  429;  Cleveland,  etc.,  R.  Co.  v. 
Uadley  (1908),  170  Ind.  204,  214,  82  N.  E.  1025,  84  N.  E. 
14,  16  L.  R.  A.  (N.  S.)  527,  16  Ann.  Gas.  1 ;  Waiiams  v. 
State  (1907),  169  Ind.  384,  387,  82  N.  E.  790;  Thomas  Mad- 
den,  Son  &  Co.  v.  yfilcox  (1910),  174  Ind.  657,  668,  91  N. 
E.  933;  Holliday  &  Wyon  Co.  v.  O'DonneU  (1913),  54  Ind. 
App.  95,  101  N.  E.  642. 

It  is  also  argued  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence.     Considering  the  evidence  set 
out  in  appellee's  brief  in  connection  with  that  which 

12.  is  set  out  in  the  brief  of  appellant,  we  hold  that  the 
briefs  are  sufficient  to  enable  the  court  to  determine 

the  sufficiency  of  the  evidence  to  sustain  the  verdict.  The 
controverted  questions  mainly  relate  to  the  charge  of  api)el- 
lant  that  appellee,  William  A.  Zonker,  set  fire  to  and  burned 
his  building,  and  to  the  value  of  the  building  and  contents. 
Conceding  without  deciding,  that  there  is  evidence  to  sup- 
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port  the  charge  that  appellee  burned  his  property,  there 
was  nevertheless  ample  evidence  to  refute  it.  The  evidence 
to  establish  the  charge  consisted  of  circumstances  and  an 
alleged  admission  made  to  certain  persons,  detectives,  under 
circumstances  that  gave  ample  room  for  disputation  as  to 
whether  the  alleged  confession  of  guilt  was  in  fact  made. 
The  evidence  as  to  value  was  conflicting  but  there  is  no 
failure  of  proof  on  the  subject.  There  is  evidence  to  sup- 
port the  verdict.  No  reversible  error  is  pointed  out.  Judg- 
ment affirmed. 

Note. — Reported  In  106  N.  E.  160.    As  to  misconduct  of  attorney 
at  trial  and  its  effect,  see  9  Am.  St  559,  100  Am.  St  689. 


Indiana  Natural  Gas  and  Oil  Company  of  New 

York  v.  Elliott. 

[No.  8,19a    FUed  December  18, 1914.] 

From  Howard  Glrcnlt  Oorirt ;  Lex  J,  Kirkpatrick^  Judga 

Action  by  Jesse  Elliott  against  the  Indiana  Natural  Gas  and  Oil 
Company  of  New  York.  From  a  Judgment  for  plaintiff,  tbe  defend- 
ant appeals.    Reversed. 

W.  O.  Johnson  and  Blacklidget  Wolf  d  Barnes,  for  appellant 
Bell^  Kirkpatrick  d  VoorhiSy  for  appellee^ 

Ibach,  J. — ^Action  by  appellee  Jesse  Elliott  to  quiet  title  to  one- 
twenty-fourth  interest  in  certain  lands  in  Howard  County,  and  for 
partition.  The  facts  relating  to  appellee's  claim  to  the  lands  are 
precisely  the  same  as  in  the  case  of  Btone  ▼.  Elliott  (1914),  182  Ind. 
454, 106  N.  E.  710,  decided  at  the  last  term  of  that  court,  in  which 
this  same  appellee  was  appellee*,  and  appellant's  title  to  the  lands 
in  controversy  rests  upon  the  same  basis  as  that  of  appellant  Stone 
in  the  case  of  Btone  v.  Elliott,  supra.  In  that  appeal  were  pre- 
sented all  of  the  questions  presented  by  this  appeal,  all  of  which 
were  decided  in  favor  of  appellant  in  that  case. 

Upon  the  authority  of  Stone  v.  Elliott,  supra,  the  Judgment  is 
reversed,  with  directions  to  the  trial  court  to  restate  its  ccmciusions 
of  law  in  favor  of  appellant 

Vol.  57-45 
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City  op  Portland  v.  Holbces. 

[No.  8,450.    FUed  Decemt>er  23, 1914.] 

From  Jay  Circuit  Court;  James  J.  if oran.  Judge. 

Action  by  Leander  G.  Holmes  against  the  City  of  Portland.  From 
a  judgment  for  plaintiff  the  defendant  appeals.    R&vened, 

J.  F.  Denney,  for  appellant. 
Frank  B,  Jctcqua,  for  appellee. 

HoTTEL,  O.  J. — ^Tbe  appellee  filed  a  complaint  in  the  court  below 
in  which  he  sought  to  recover  for  material  furnished  in  the  erec- 
tion and  repair  of  a  power  plant  in  the  city  of  Portland  and  to 
foreclose  a  mechanic's  lien  therefor.  The  appellant  filed  a  demurrer 
to  the  complaint  which  was  overruled,  and  it  then  filed  an  answet 
in  three  paragraphs,  the  first  paragraph  being  a  general  denial.  A 
demurrer  to  each  of  the  affirmative  paragraphs  of  answer  was 
sustained  and  appellant  refused  to  plead  further  whereupon  Judg- 
ment was  rendered  In  ttLvor  of  appellee.  From  this  Judgment  ap- 
pellant appeals  and  assigns  as  error  in  this  court  the  respective 
rulings  on  the  demurrer  to  the  complaint  and  the  demurrer  to  eadi 
of  the  affirmative  paragraphs  of  answer. 

The  complaint  in  this  case,  except  as  to  names  and  amounts,  is 
substantially  identical  with  the  complaint  in  the  case  of  the  Citv 
of  Portland  v.  Indicnapolia,  etc..  Fuel  Co.  (1914),  ante  166,  106 
N.  E.  735.  On  the  authority  of  that  case  and  the  decisions  therein 
cited  we  hold  that  the  complaint  in  the  instant  case  does  not  state 
a  cause  of  action,  and,  hence,  that  the  trial  court  should  have  sus- 
tained the  demurrer  thereto. 

The  Judgment  of  the  trial  court  is  therefcnre  reversed  with  in- 
structions to  it  to  sustain  the  demurrer  to  the  complaint  and  for 
such  other  proceedings  as  may  be  consistent  with  this  opinion. 


ScoTT,  Auditor,  et  al,  v.  Citizens  Trust  Com- 
pany, Guardian, 

[No.  9,000.     Filed  November  25,  1914.     Rehearing  denied 

January  6,  1915.] 

From  Knox  Circuit  Court;  Benjamin  WUloughbpy  Judge. 

Action  by  the  Citizens  Trust   Company,   Guardian  of  Guy  01 
Fisher,  against  John  T.  Scott,  as  Auditor  of  Knox  County,  and 
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Scott  V.  Citizens  Trust  Co.— 57  Ind.  App.  706. 

another.     From  a  Judgment  for  plaintiff,  the  defendants  appeal. 
Afflrmed. 

Thomas  M.  Eofian,  Attorney-General,  TT.  Jf.  AUop^  James  M, 
House  and  Edwin  Coit,  for  appellants. 

L.  A.  Meyer,  James  W.  Emison,  W,  H.  Bill  and  C,  B,  Kessinger, 
for  appellee. 

IBACH,  J.— All  the  questions  presented  by  this  appeal  have  been 
decided  in  the  case  of  Hcott  v.  Barr  (1915),  ante  508,  106  N.  E.  891, 
and  upon  the  authority  of  that  case  the  judgment  is  affirmed. 
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(Note.— The  oitation  lfeub€ieh€r  y.  Perry,  882, 365  (4).  Indloates  that  the  ease 
beffins  on  pa^e  862,  the  point  eited  is  on  pa^e  865.  and  that  snch  point  Is  nuin- 
bared  4  in  the  margin.— Rspobtkb.] 


AOGIDENIV— 

On  crossings,  see  Railroads  1-3. 

ACCIDENT  mSURANCB— 

See  lNSUBAi?cs  1. 

ACTION— 

See  CoNTBACTs  1,  2 ;  Insurance  2,  4^;  Negligence  1,  2. 

Against  receiver,  see  Receivers  1,  2. 

Against  surety,  see  Principal  and  Surgtt  1,  2. 

For  wages,  see  Railroads  4. 

For  damages  for  death  of  child,  see  Parent  and  Child  2. 

On  fire  policy,  see  Insurance  3. 

On  quantum  meruit,  see  Work  and  Labor. 

On  claim  against  estate,  see  EIxecutors  and  Administrators  1. 

To  enjoin  increased  assessments,  see  Taxation  1,  2. 

To  recover  deposits,  see  Banks  and  Banking  4,  5. 

To  recover  penalty  for  failure  to  deliver  message,  see  Telbqbaphs 
AND  Telephones  2,  4,  5. 

To  set  aside  sale  of  land,  see  Guardian  and  Ward  2,  3. 

ACCORD  AND  SATISFACTION— 

1.  Compromise  and  Settlement. — Part  Payment. — Disputed  or  Un- 
liquidated Claims. — ^Where  one  asserts  an  unliquidated  claim,  or 
claim  which  the  other  disputes,  or  where  each  asserts  against 
the  other  unliquidated  or  disputed  claims,  the  demand  of  the 
one  may  be  satisfied  by  his  acceptance,  in  full  payment  and 
compromise,  of  an  amount  smaller  tiian  that  claimed  by  him  to 
be  due.  NeuhacherY.  Perry,  362, 365  (4) . 

2.  Compromise  and  Settlefnent, — Part  Payment. — Disputed  or  Un- 
liquidated Claims. — The  fact  that  one  claiming  that  a  part  pay- 
ment constituted  a  full  satisfaction  of  a  disputed  claim  was  in 
error  in  his  construction  of  the  contract  out  of  which,  the  dis- 
pute arose  could  have  no  bearing  on  the  question  of  whether 
there  was  an  accord  and  satisfaction,  unless  it  appears  that  he 
was  not  acting  in  good  faith. 

NeulfacherY. Perry,SG2,SG5  (2), 366  (2). 
8.  Compromise  and  Settlement. — Part  Payment  Conditioned  on 
Acceptance  as  Payment  in  Full. — Where  there  was  a  balance  of 
$27.50  due  as  rent  from  the  lessee  of  an  engine,  and  the  lessor 
claimed  an  additional  sum  of  $112.50  for  repairs  to  the  en^^e, 
and  the  lessee  denying  liability  for  such  repairs,  and  in  good 
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faith  asserting  a  set-ofif  against  the  balance  due  for  rent  because 
of  delays  and  loss  occasioned  by  the  defective  condition  of  the 
engine,  wrote  to  the  lessor,  enclosing  a  check  for  $25  "to  settle 
and  compromise  any  and  all  differences",  which  he  asked  to  be 
returned  unless  accepted  in  full  settlement  of  lessor's  claim,  the 
retention  of  the  check  and  collection  of  the  proceeds  constituted 
an  accord  and  satisfaction. 

Neuhachery. Perry, S62,BeZ  (1),365  (1),366  (1). 

4.  Part  Payment — Liquidated  Demands. — Ordinarily  a  certain  or 
liquidated  demand  can  not  be  satisfied  by  the  payment  of  a  sum 
of  money  smaller  than  its  amount. 

NeuJ)acherY. Perry,S62,Se5  (3). 

5.  Part  Payment, — Liquidated  Demands. — ^Where  a  check  for  a 
less  amount  than  the  claim  is  given  and  accepted  as  payment 
of  a  liquidated  claim,  there  Is  an  accord  and  satisfaction  of  the 
whole  claim.  NeubacJier  v.  Perry,  362, 367  (5) . 

ADMISSION— 

Of  evidence,  see  Afteal  55,  56,  06-98. 
By  demurrer,  see  Plijiadino  3. 

ADm/EERY— 

It  was  error  to  allow  the  wife  alimony  where  the  husband  was 
granted  a  divorce  on  his  cross-complaint  alleging  no  other  ground 
for  divorce  but  that  of,  see  Divorce  1. 

ADVERSE  POSSESSION — 

See  Mines  akd  Minerals  1-5. 

1.  Color  of  Title.— A  possession  without  color  of  title  may  ripen 
into  title  to  the  land  actually  occupied,  while  with  color  it  may 
ripen  into  title  to  all  the  land  described  in  the  color  of  title,  but 
in  either  case  the  essential  elements  of  adverse  possession  are 
the  same.  McBeth  v.  Wetnight,  47, 54  (8) . 

2.  Color  of  Title.—Extent  of  Rights  Acquired, — Color  of  title  is 
not  df  itself  evidence  of  adverse  possession,  and  amounts  to 
nothing  unless  connected  with  an  adverse  possession,  but,  where 
one  enters  upon  land  under  color  of  title,  he  is  presumed  to  have 
entered  in  accordance  therewith,  and  his  actual  possession  of  the 
portion  of  the  property  constructively  extends  to  the  boundaries 
defined  by  his  color  of  title,  excepting  in  so  far  as  the  land  so 
tucluded  is  in  the  adverse  possession  of  another. 

McBeth  V.  Wetnight,  47, 54  (7). 

3.  Continuity. — In  addition  to  all  other  requisites,  adverse  posses- 
sion, to  ripen  into  title,  must  be  continuous  and  uninterrupted 
for  the  full  statutory  period.         McBeth  y.  Wetnight,  47, 56  (10). 

4.  Elements, — Possession,  to  support  a  claim  of  title  by  adverse 
possession,  must  be  hostile  and  under  a  claim  of  right,  and  must 
be  actual,  open  and  notorious,  exclusive  and  continuous. 

McBeth  V.  Wetnight,  47, 53  (3) . 

5.  Limitation  of  Actions. — Color  of  Title. — ^A  deed  of  land  acquired 
by  a  widow  in  virtue  of  her  marriage  with  her  deceased  hus- 
band, made  during  her  subsequent  coverture  and  while  children 
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of  her  former  marriage  were  llTing,  though  void,  afforded  to  the 
grantees  color  of  title,  and,  as  against  one  claiming  under  a  valid 
deed  made  by  such  widow  following  the  death  of  her  second 
husband,  the  statute  of  limitations  began  to  run  from  the  time 
adverse  possession  was  taken  thereunder. 

McBeth  V.  WetfUght,  47, 52  <2) . 
ADVERSE  USER — 

See  Highways  1. 

AFFIDAVIT — 

Of  a  Juror  may  be  received  to  sustain  the  verdict,  but  not  to  im- 
peach it,  see  New  Trial  4. 

AGENCY — 

Intervening,  see  Negligencs  17. 

AGENT — 

See  PBnfciPAi«  and  Agent. 

AGREEMENT — 

Profit-sharing,  see  Cobpobations  2,  13-15. 
Validity  of  loan,  see  Insurance  17. 

AlilMONT— 

It  was  error  to  allow  the  wife,  where  the  husband  was  granted  a 
divorce  on  his  cross-complaint  alleging  no  other  ground  for 
divorce  but  that  of  adultery,  see  DivobcEi  1. 

AMENDMENT— 

When  a  statute  is  amended  it  is  thereafter  and  as  to  all  acts  sub- 
sequently done  to  be  construed  as  if  the,  had  always  been  there, 
see  Statutes  1,  4. 

ANSWERS  TO  INTERROGATORIES — 

See  Trial  10-23. 

APPEAL. 


I.  AppillatrJubibdiotiom,!. 

II.    DSOISIONS  Rrvibwablb.  2-6. 

III.  Pbbbkntation   and   Rrbbbva- 

TION  IN  LOWEB  COUBT. 

(a)  ExcxPTioNS,  9. 10. 
(b)MoTiozi  FOB  New  Tbial, 

11-18. 

IV.  Bbquisites   and   Pbocbedinob 

FOB  Tbansfbb  of  Cause, 
(ft)  Tdce  of  Taking  Pboobbd- 

IN08, 14-lC. 

(b)  Notice.  17. 

(o)  Costs  and  Bonds,  18, 19. 

V.     BBOOBD  and  PBOOEEDINOfl  MOT 

nf  Rboobd,  90-82. 

yi.     ASBIONICENT  OF  EbBOBS,  88-18. 


Vn.    BBIXFS,  «4, 16. 

VIIL   Dismissal.  16,47. 

IX.  Rbvuw. 

(b)  Scope  and  Bxtbnt  in  Gbn- 

BBAL.  4aHS4. 
(b)  As  toBvidbncb,  65-6A. 
(C)  As  TO  IN8TBUOTION8«  9B-9L 

(d)  Pbesuhptions.  88-8S. 

(e)  Vebdiot.    Findings   and 

Answxbs  to  Intxbbooa- 

TOBIES,  89-96. 

(f )  Habmt.esh  Ebbob,  99-107* 

(g)  Ebbob  Waivxd,  106. 

X.    DBTBBIONATfOW     AMD     I>I8P06I- 
TION  OF  CaUSB,  109. 


See  Evidence  12. 

Initial  attack  on  appeal,  see  'Flbadtnq  5. 
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I.  AfpbUiAtb  JuBEBDicnozr. 

1.  Preaewting  QuestUma  for  Bevieto.— Jurisdictional  Questions,— 
Where  there  is  Jurisdiction  of  the  general  subject-matter,  any 
specific  objection  to  the  Jurisdiction  mnst  be  opportunely  made 
and  brought  into  the  record,  and  should  be  raised  on  appeal  by 
assignment  of  error.    Western  Union  Tel  Co.  r,  Taylor,  93, 00  (9) . 

II.  Decisions  Retiewabij;. 

Z  Demurrer  to  Answers. — Exceptions  to  Conclusions  of  Law. — 
Where  all  the  material  facts  of  appellant's  second  and  third 
paragraphs  of  answer  are  Included  in  the  court's  special  finding, 
the  exceptions  to  the  conclusions  of  law  present  for  reriew  the 
question  arising  on  the  sustaining  of  demurrers  to  the  paragraphs 
of  answer.  UUman  ▼•  Thampson^  126, 131  (1) . 

3.  Rules  of  Court. — Effect. — Rules  of  court  have  the  force  and 
effect  of  law  and  are  binding  alike  on  litigants  and  the  courts, 
and  while  the  court  on  appeal  will  accept  a  substantial  com- 
pliance as  sufficient,  it  cannot  overlook  a  total  disregard  thereof. 

Oerman  Fire  Ins.  Co.  ▼.  Zonker,  696^  703  (9) . 

4.  Errors  Predicated  on  Erroneous  View  of  Issues. — ^Where  a  para- 
graph of  answer  was  held  insufficient  on  demurrer,  appellant's 
contenticms  in  support  of  alleged  errors  grounded  on  an  errone- 
ous assumption  that  such  demurrer  had  been  overruled  must  fail. 

Humboldt  Fire  Ins.  Co.  ▼.  Ashhj/,  682, 684  (2) . 

5.  Exceptions  to  Conclusions  of  Law. — ^The  overruling  of  the  de- 
murrer to  a  complaint  need  not  be  considered  on  appeal,  where 
the  exceptions  to  conclusions  of  law  stated  by  the  trial  court  are 
up  for  review  and  present  the  same  questions  as  those  involved 
in  the  overruling  of  the  demurrer. 

Indiana  Veneer,  etc.,  Co.  v.  Hageman,  668, 670  (1). 

6.  Judgments  Appealable. — Order  for  Pavment  of  Money. — ^An  ap- 
I>eal  may  be  taken  from  an  order  for  the  payment  of  money. 

Bossert  v.  Gew,  384, 389  (2). 

7.  Miseonduci  of  Counsel. — Record. — No  question  is  presented  on 
alleged  misconduct  of  counsel  in  argument  to  the  Jury,  where  the 
alleged  impv(^;>er  remarks  are  not  brought  into  the  record  by  bill 
of  excepticms,  and  it  does  not  appear  that  any  proper  objection 
was  made.  Michael  v.  State,  ex  ret,  520, 522  (2) . 

8.  Motion  for  "Sew  Trial. — Briefs. — No  question  is  presented  on 
the  overruling  of  the  motion  for  new  trial  where  no  proposition 
or  point  applicable  to  any  definite  question  arising  on  such  rul- 
ing is  set  out  in  appellant's  brief. 

German  Fire  Ins.  Co.  v.  Zonker,  696, 702  (7) . 

III.    Pbssentation  and  Reservation  in  Loweb  Goubt. 

(A)     Exceptions. 

9.  Presenting  Questions  for  Review. — Instructions. — ExceptUms."^ 
Duty  to  Show  Error. — To  present  any  question  on  the  instruc- 
tions, it  must  appear  that  exceptions  were  taken  to  the  giving 
or  refusal  of  each  of  the  instructions  complained  of,  and  tb% 
error  in  each  must  be  definitely  pointed  out. 

Oerman  Fire  Ins.  Co.  v.  Zonker,  606, 701  (6) . 
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10.  Questions  Reviewable. — Instructions. — Briefs. — ^No  question  lis 
presented  on  the  Instructions  by  appellant's  briefs,  where  it  does 
not  appear  therefrom  that  any  exceptions  were  taken  to  the 
giving  or  refusal  of  any  particular  instruction,  and  no  specific 
reason  is  presented  to  show  error  in  the  giving  of  any  particular 
Instruction.  Oerman  Fire  Ins.  Co.  v.  Zonker,  696, 701  (  5 )  - 

(B)    Motion  fob  New  Tbial. 

11.  Presentinff  Questions  for  Review. — Grounds. — Insufficiencv  of 
Evidence. — Where  the  Jury's  answers  to  interrogatories  are  in 
harmony  with  the  general  verdict,  no  question  is  presented  by 
an  assignment  as  cause  for  new  trial  that  such  answers  are  not 
sustained  by  sufficient  evidence,  but  the  insufficiency  of  the  evi- 
dence is  presented  by  assigning  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  A&eJmanv.Hae/inel,  15,25  (9). 

12.  Record. — Failure  to  Show  FiUng  of  Motion. — ^Where  the  only 
error  assigned  was  in  the  overruling  of  a  motion  for  new  trial, 
and  the  only  showing  in  the  record  with  reference  to  such  motion 
was  the  recital  of  the  overruling  of  such  motion  and  that  an  ex- 
ception was  taken,  there  was  no  showing  as  to  the  filing  of  such 
motion  sufficient  to  present  any  question.    English  v.  English,  157. 

13.  Review. — Necessity. — ^Where,  following  the  sustaining  of  a  de- 
murrer to  the  complaint  and  plaintiffs  refusal  to  plead  further. 
Judgment  was  rendered  that  plaintiff  take  nothing  by  his  com- 
plaint and  against  him  for  costs,  there  was  no  ground  for  a  new 
trial,  and  the  only  available  error,  if  any,  was  the  ruling  on  the 
demurrer.  Johnson  v.  Citizens  tState Bank,  348, 851  (4). 

IV.      REQXnSITES  AND  PbOCEEDINGS  FOB  TbANSFEB  OF  GaUSE. 

(A)  Time  of  Taking  Pboceedings. 

14.  Time  for  Perfecting. — Judgment  Preceding  Ruling  on  Motion 
for  New  Trial. — Where  the  entry  of  Judgment  precedes  the  rul- 
ing on  the  motion  for  new  trial,  the  latter  action  of  the  court 
marks  the  beginning  of  the  time  limited  for  appeal. 

W.  C.  Hall MiUing  Co.  v.  Hewes,  881, 383  (1). 

15.  Time  for  Perfecting. --Dismissal — Under  §§670,  672  Bums 
1914,  §§631,  633  B.  S.  1881,  an  appeal  must  be  taken  within  one 
year  from  the  time  Judgment  was  rendered,  and  where  it  ap- 
pears that  a  greater  period  has  elapsed,  a  dismissal  of  the  ap- 
peal is  required.  Shay  Y.Hom^  116,  111  (1). 

16.  Time  for  Perfecting. — ^ilfoo^  Question. — Where  a  final  Judg- 
ment was  rendered  following  the  refusal  of  parties  to  plead  over, 
the  subsequent  trial  and  determination  of  certain  questions, 
which  at  most  the  appellate  tribunal  must  regard  as  merely  moot, 
can  not  have  the  effect  of  prolonging  the  statutory  period  for 
appeal.  Shay  v.  Horn,  116, 119  (2 ) . 

(B)  Notice, 

17.  Notice  of  Motions. — Appearance. — Notice  of  the  pendency  of 
motions  in  the  court  on  appeal  is  not  essential  where  there  has 
been  a  full  appearance  to  such  motions. 

King  V.  Hoover,  558, 561  ( 1 ) . 

(C)  Ck>ST8  AND  Bonds. 

1&  Presenting  Questions  for  Review.— Taa^ation  of  Co***.— The 
question  of  taxation  of  costs  can  not  be  raised  for  the  first  time 
on  appeal,  but  should  be  presented  to  the  lower  court  by  a  mo- 
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tlon  to  retaz,  and  then  the  ruling  thereon,  If  unsatisfactory,  may 
be  assigned  as  error  on  appeal. 

Johnson  v.  Citizens  State  Bank,  348, 351  (5) . 

19.  Term  Time  Appeal. — Approval  of  Bond. — Where  a  term  time 
appeal  was  attempted  under  §679  Burns  1914,  §637  R.  S.  1881, 
but  it  appears  that  the  court  did  not  approve  the  bond,  or  name 
or  approve  the  surety  thereon,  either  at  the  time  of  overruling 
the  motion  for  new  trial,  or  at  any  time  within  the  term  at 
which  such  action  was  had,  such  appeal  was  not  properly  per- 
fected as  a  term  time  appeal. 

W.  C.  Hall  Milling  Co.  v.  Hewes,  381, 383  (2) . 

v.    Recobd  AiTD  Pboceedinos  Not  in  Recobd. 

20.  Review. — Record. — ^The  court  on  appeal  must  treat  the  record 
before  it  as  speaking  the  truth. 

Evansville  Fum.  Co.  v.  Freeman,  576, 591  ( 19 ) . 

21.  Record. — Duty  to  Shoto  Error. — ^It  Is  the  duty  of  appellant  to 
point  out  error,  and  the  court  will  not  search  the  record  to  re- 
verse. Henderson  v.  Country  Pul),  Co.,  414, 415  (2) . 

22.  Record. — Right  to  Correct. — Waiver. — ^Parties  desiring  to  cor- 
rect a  record  must  exercise  reasonable  diligence,  and  on  failure 
to  do  80,  the  right  is  waived. 

German  Fire  Ins.  Co.  v.  Zonker,  696, 701  (3) . 

23.  Record. — Duty  to  Present  Erroneous  Rulings. — To  make  al- 
leged error  available,  appellant  must  bring  a  record  which  prop- 
erly presents  the  matter  complained  of. 

Evansville  Fum.  Co.  v.  Freeman,  576, 592  (20). 

24.  Review. — Record. — ^The  court  must  assume,  as  against  all 
claims  or  statements  outside  thereof  that  the  record  itself  speaks 
the  truth,  and  will  look  to  the  entire  record  to  ascertain  the  facts. 

Alcron  Milling  Co.  v.  Leiter,  394, 401  (4) . 

25.  Record. — Failure  to  Show  Filing  of  Instructions. — Correction 
Nunc  Pro  Tunc. — Where  the  record  on  appeal  fails  to  disclose 
that  Instructions  were  filed  so  as  to  be  made  a  part  thereof  with- 
out a  bill  of  exceptions,  and  such  failure  is  merely  the  result  of 
mistake  or  inadvertence  of  the  clerk  in  making  the  order  book 
entry,  the  record  may  be  corrected  nunc  pro  tunc. 

Sulci  V.  Retlaw  Mines  Co.,  302, 304  (2) . 

26.  Presenting  Questions  for  Review. — Ruling  on  Motion. — Failure 
to  Object. — ^Tne  action  of  the  trial  court  In  sustaining  a  motion 
to  withdraw  a  request  for  a  special  finding  of  the  facts  can  not 
be  made  available  as  error,  where  the  record  does  not  show  that 
there  was  any  objection  to  such  withdrawal,  or  that  there  was 
any  request  for  a  special  finding. 

Jfoiblesville,  etc.,  Assn.  y.  Capital  Fum.  Mfg.  Co.,  368, 370  (2). 

27.  Proceedings  Not  in  Record. — Precipe. — General  Rule. — Only 
such  papers  and  entries  as  are  called  for  by  the  precipe  are  prop- 
erly In  the  record  on  appeal,  and  papers  or  entries  copied  therein, 
if  not  mentioned  in  the  precipe,  can  not  be  considered. 

King  v.  Hoover,  558, 563  (4) . 

2^  Record. — BUI  of  Exceptions. — Precipe. — Statutes. — Under  §657 
Burns  1914,  Acts  1897  p.  244,  an  original  bill  of  exceptions  could 
not  be  properly  included  in  the  transcript  if  the  precipe  called 
for  a  copy,  but  §667  Bums  1914,  Acts  1903  p.  338,  has  the  effect 
of  modifying  the  effect  of  the  former  statute  to  the  extent  that 
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where  either  a  copy  or  the  original  bill  of  exceptions  is  called 
for  by  the  precipe,  or  otherwise  directed  to  be  included  in  the 
transcript,  such  original  bill  may  be  properly  inserted. 

King  y.  Hoover,  558, 563  (5) « 

29.  ProceedinffB  Not  in  Record. — Precipe, — ^While  a  precipe  is  to 
be  liberally  construed  and  specific  directions  will  be  held  to 
impliedly  embrace  Incidental  entries,  such  rule  csn  not  be  ap- 
plied so  as  to  include  a  final  Judgment,  special  findings  and  con- 
clusions of  law  as  a  part  of  the  record,  where  the  precipe  ex- 
pressly excepted  them,  even  though  the  precipe  was  otherwise 
general  in  form;  and  such  excepted  matter,  if  appearing  in  the 
record,  can  not  be  considered,  notwithstanding  a  showing  that 
after  the  filing  of  the  precipe  the  clerk  was  orally  requested  to 
insert  same,  where  the  clerk's  certificate  is  to  the  transcript  "all 
as  requested  by  the  above  and  foregoing  precipe.*' 

King  v.  Hoover,  558, 664  <6). 

30.  Record, — Theortf  of  Trial. — InvUed  Error. — ^Although  the  rec- 
ord contains  an  entry  of  the  withdrawal  of  a  certain  paragraph 
of  complaint,  there  can  be  no  reversal  on  the  theory  that  the 
verdict,  being  based  thereon,  was  not  founded  upon  any  pleading 
in  the  case^  where  it  appears  from  the  whole  record  that  the 
defendant  filed  an  answer  to  such  paragraph,  that  the  cause  was 
tried  upon  the  theory  that  such  paragraph  had  never  been  with- 
drawn, and  that  defendant  never  attempted  to  correct  the  as- 
sumption, if  erroneous,  that  the  same  had  not  been  withdrawn. 

Akron  MiUing  Co.  v.  Leiter,  394, 402  <5) . 

31-  Preparation  of  Transcript, — Necessity  for  Precipe, — Under 
S§690,  657,  667  Bums  1914,  being  §649  R.  S.  1881,  Acts  1897  p. 
244  §1,  and  Acts  1903  p.  338,  §7,  respectively,  all  of  which  are 
in  force  except  as  the  earlier  of  such  statutes  have  been  mod- 
ified in  succession  by  the  later,  a  written  precipe  la  unnecessary 
where  appellant  desires  a  complete  transcript;  but  if  it  is  de- 
sired to  take  up  only  certain  parts  of  the  record,  a  written  precipe 
specifying  the  parts  desired  must  be  filed  with  the  clerk. 

KinffY,  Hoover,  558, 563  (3). 

32.  Preparation  of  Transcript^Assignment  of  Errors,— -WhWe 
Rule  3  of  the  Supreme  and  Appellate  Courts,  requiring  that  the 
transcript  shall  be  neatly  and  securely  bound,  does  not  specify 
that  such  shall  be  done  before  filing  the  transcript,  the  filing  of 
an  unbound  transcript  wotdd  render  practically  impossible  the 
requirement  of  Rule  4  that  appellant  shall  on  the  transcript,  or 
some  paper  attached  thereto,  make  specific  assignmoit  of  the 
errors  on  which  he  relies,  and  since  failure  to  comply  with  the 
latter  rule  Is  cause  for  dismissal,  the  filing  of  a  transcript  in  an 
unbound  condition  Bbould  be  avoided. 

King  v.  Hoover,  568, 561  (2 ) . 

VI.     ASSIGITIIENT  OF  ERBORS. 

83.  Waiver. — Briefs, — ^No  question  is  presented  by  assignment  of 
error  that  is  not  urged  in  appellant's  brief. 

Akron  MUUng  Co.  v.  Leiter,  394, 400  (3) . 

84.  Waiver.-^Briefs. — ^Alleged  errors  in  the  conclusions  of  law 
stated  by  the  trial  court,  and  in  overruling  the  motion  for  new 
trial,  are  waived  by  failure  to  set  out  the  finding  of  facts  and 
the  motion  for  new  trial,  or  the  substance  of  either,  in  appellant's 
briefs.  Henderson  v.  Country  Pub.  Co.,  414, 416  ( 1 ) . 
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35.  Waiver. — No  question  is  preeented  on  alleged  error  in  oTer- 
mling  a  modon  for  new  trial,  where  the  record  does  not  contain 
the  motion. 

yoblewiUe,  eic^  A99tK  t.  CapUal  Fum.  Mfg.  Co^  868»  370  (3) . 

36w  Waiver. — ^An  assignment  of  error  questioning  the  snfficien<:y  of 
tlie  cctfnplaint  is  waived  by  appellant's  f ailnre  to  set  out  the  com- 
plaint or  its  substance  in  the  brief;  or  to  state  any  point  <x  prop- 
osition in  relation  thereto. 

OerMon  Firs /na.  Co.  y.Zofiftar,  696^  688  (1). 

37.  QuettioHs  Revieieable. — Waiver. — ^Error,  if  anj,  in  tlie  trial 
coarf  s  ruling  on  a  demurrer  is  not  available  where  such  ruling 
is  not  assigned  as  error;  and  such  an  error,  if  assigned,  is  waived 
by  appdlant's  failure  to  discuss  same  in  the  briefs. 

Humboldt  Fire  /fw.  Co.  v.  Ashhy,  682, 683  ( 1 ) . 

'  38.  Questions  Presented. — ^The  assignment  that  the  court  erred  in 
sustaining  a  motion  to  withdraw  a  request  for  special  finding  of 
facts  and  conclusions  of  law,  presents  no  question  for  review  on 
appeal,  since  the  matter  assigned  can  only  be  presented  through 
the  medium  of  a  motion  for  a  new  trial. 

Jfoblesviiie,  elc,  Assn.  y.  CajnUtl  Fum.  Mfff.  Co.^  968, 870  (1) . 

39.  Questions  Presented, — OverruUng  Motion  for  New  ffVitfl.— Al- 
though an  assignment  of  error  in  the  overruling  of  a  motion  for 
new  trial  Is  sufficient  upon  its  face,  no  question  is  thereby  pre- 
sented, where  the  motion  contains  none  of  the  recognised  causes 
for  a  new  trial.  Johnsonv.  Citizens  State  Bunk,  d^SSO  (2). 

40.  Questions  Presented. — ^Where  the  record  shows  no  demurrer  to 
separate  specifications  in  exceptions  to  the  report  of  a  receiver, 
and  discloses  no  exceptions  saved  other  than  to  the  ruling  on  the 
demurrer  to  the  exceptions  as  a  whole,  no  question  is  presented 
by  the  assignment  of  error  in  the  sustaining  of  the  demurrer  to 
each  separate  specification  of  such  exceptions. 

Bossert  y.  Oeis,  384, 389  (1). 

41.  Questions  Presented. — Record. — ^No  question  was  presented  by 
the  assignment  that  'the  Superior  Court  of  Vanderburgh  County 
erred  in  overruling  the  demurrer  to  the  complaint,**  where  such 
complaint  is  not  disclosed  by  the  record,  and  in  the  absence  of 
anything  to  show  that  the  complaint  appearing  in  the  record  as 
having  been  filed  in  the  court  to  which  the  venue  was  changed 
was  in  fact  the  complaint  to  which  a  demurrer  was  addressed  in 
the  Superior  Court  of  Vanderburgh  County.      « 

EvansvUle Fum.  Co.  v. Freeman,  576, 581  (1),  591  (1), 692  (1). 

42.  Bufflciency. — ^An  assignment  of  error  in  "the  ruling  of  the  court 
in  favor  of  appellees  on  their  demurrer  filed  against  appellant's 
complaint  and  holding  appellant  was  not  entitled  to  the  relief 
therein  claimed'*,  was,  in  view  of  the  facts  disclosed  by  the  rec- 
ord, so  Indefinite  and  uncertain  that  the  court  could  not  deter- 
mine upon  what  it  was  sought  to  predicate  error,  and  hence  no 
question  was  presented  thereby. 

Johnson  Y.  Citizens  State  Bank,  348, 349  (1). 

43.  Sufficiency  of  Complaint. — ^Where  the  sufficiency  of  a  complaint 
is  attacked  for  the  first  time  on  appeal,  the  assignment  of  error 
must  be  predicated  on  the  complaint  as  an  entirety,  and,  if  any 
paragraph  is  good,  the  assignment  must  fail ;  hence  no  question 
is  presented  by  assignments  questioning  the  sufficiency  of  each 
paragraph  of  a  complaint  separately. 

Akron  MilHng  Co.  y.  Letter,  394, 88G  ( 1 ) . 
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VII.    Briefs. 

44.  Points  and  Authorities. — Mere  abstract  statements  of  law  or 
fact,  or  both,  though  contained  in  appellant's  points  or  pr(H>osi- 
tlons,  are  insufficient  to  present  any  question  unless  applied 
specifically  to  some  particular  ruling  or  action  of  the  court. 

Oerman  Fire  Ins.  Co.  v.  Zonker,  696, 702  (8) . 

45.  Record. — Certiorari. — Appellant*s  application  fcMr  a  writ  of 
certiorari  will  be  denied  as  useless,  where  its  briefs  are  so  de- 
fective as  not  to  present  any  question  arising  on  the  part  of  the 
record  sought  to  be  supplied  by  such  writ,  and  It  is  too  late  to 
permit  an  amendment  of  such  briefs. 

German  Fire  Ins.  Co.  v.  Zonker,  696, 701  (4). 

VIII.    Dismissal^ 

46.  Assignment  of  Errors. — Defective  Assignments. — Disposition 
of  Cause. — Where  the  assignment  of  errors  Is  so  defective  as  not 
to  present  any  question  affecting  the  validity  of  the  Judgment  of 
the  lower  court,  a  dismissal  of  the  appeal  should  follow,  rather 
than  an  affirmance  of  the  Judgment,  since  the  Judment,  in  legal 
contemplation,  can  not  be  said  to  have  been  challenged. 

Johnson  v.  Citizens  State  Bank,  348, 351  (6). 

47.  Failure  to  Perfect. — Notice. — Where  an  appeal,  not  prcq)erly 
perfected  as  a  term  time  appeal,  has  been  on  the  docket  for  more 
than  ninety  days,  without  any  appearance  by  appellee,  and  with- 
out the  giving  of  notice  so  as  to  perfect  It  as  a  vacation  appeal 
under  §681  Burns  1914,  §640  R.  S.  1881,  a  dismissal  thereof  is 
required.  W.  C.  Ball  Milling  Co.  v.  Hewes,  381, 383  (3) . 

IX.    Review. 

(A)     Scope  and  Extent  in  General. 

48.  Invited  Error. — Where  defendants  in  an  action  on  a  building 
contract  tendered  an  instruction  stating  that  in  the  first  three 
paragraphs  of  complaint  it  was  alleged  that  the  defendants  had 
entered  into  a  contract  with  plaintiffs,  and  that  the  contract  was 
in  writing,  they  can  not  be  heard  to  complain  that  the  court 
erred  in  instructing  the  Jury  that  the  first  three  paragraphs  of 
complaint  were  upon  a  written  contract,  since  the  error  was  in- 
vited. Olds  V.  Lochner,  289, 270  (3) . 

49.  Misconduct  of  Counsel. — ^Alleged  misconduct  of  counsel  did  not 
constitute  reversible  error,  where  it  was  shown  that  the  court  on 
request  of  appellant  admonished  the  Jury  with  reference  thereto, 
though  not  to  the  extent  requested,  especially  in  view  of  the  evi- 
dence, and  in  the  absence  of  a  motion  to  withdraw  the  submis- 
sion of  the  case  from  the  Jury. 

Oerman  Fire  Ins.  Co.  v.  Zenker,  696, 704  ( 11 ) . 

50.  Misconduct  of  Jury. — -Alleged  misconduct  of  the  Jury  is  not 
available  where  it  does  not  appear  that  the  verdict  was  in  any 
way  influenced  thereby,  or  that  there  was  even  a  remote  i>08si- 
bility  of  Its  being  so  influenced.    Ahelmanv.  Haehnel,  15,32  (17). 

51.  Ruling  on  Motion  in  Arrest  of  Judgment. — There  was  no  error 
in  the  overruling  of  a  motion  In  arrest  of  Judgment  grounded  on 
the  alleged  insufficiency  of  certain  paragraphs  of  answer,  where 
other  imragraphs  disclosed  by  the  record  were  not  questioned 
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and  there  was  nothing  to  Indicate  that  the  judgment  was  ren- 
dered on  either  of  the  objectionable  paragraphs. 

McOitffin  V.  Lenfeaty,  518»  519  (1) . 

52.  Ruling  on  Motion  for  Judgment  Notwithstanding  Verdict. — In 
an  action  against  a  railroad  company  and  its  engineer  for  negli- 
gence. In  which  the  jury  returned  a  verdict  for  the  engineer  and 
against  the  company,  and  the  company  moved  for  judgment,  the 
court  on  appeal  can  not  hold  the  overruling  of  such  motion  to  be 
erroneous,  even  though  the  complaint  is  construed  as  charging 
such  negligence  as  the  company  could  commit  by  and  through  its 
engineer  alone,  since  without  reference  to  the  evidence,  which  can 
not  be  considered  in  the  absence  of  a  motion  for  new  trial,  the 
court  can  not  know  which  part  of  the  verdict  conformed  to  the 
law  and  the  evidence. 

Lake  Erie,  etc,  R.  Co.  v.  Reed,  65, 73  (6),  74  (6). 

53.  Theory. — In  reviewing  a  cause  on  appeal  the  court  will  adopt 
that  theory  which  was  adopted  by  the  trial  court  and  by  the  par- 
ties themselves  as  disclosed  by  the  record. 

EvanavUle  Fum.  Co.  v.  Freeman,  576, 582  (4). 

54.  Theory. — ^Where  a  complaint  was  sufficient  to  authorize  a  re- 
covery of  damages  as  for  a  nuisance  of  a  permanent  character, 
and  was  tried  on  that  theory,  such  theory  will  be  adhered  to  on 
appeal.  Chicago,  etc.,  R.  Co.  v.  Myers,  458, 461  (3) . 

(B)      As  TO  EVIDENCS. 

55.  Admission  of  Evidence. — In  an  administrator's  action  against 
the  husband  of  decedent  to  recover  money  alleged  to  have  been 
obtained  from  decedent  and  Invested  in  real  estate  under  cir- 
cumstances making  him  liable  as  a  trustee,  the  court  did  not  err 
in  admitting  the  testimony  of  the  agent  of  certain  heirs  from 
whom  the  land  was  purchased,  to  the  effect  that  decedent  fully 
understood  the  transaction  and  was  not  overreached,  since  no 
question  of  the  contract  with  such  heirs  was  involved  so  as  to 
render  the  witness  incompetent  under  §523  Burns  1914,  §500 
B.  S.  1881.  Scrogin  v.  DicHson,  353, 356  (8) . 

56.  Questions  Revietoahte. — Admission  and  Exclusion  of  Evidence. 
— Briefs. — ^Appellant's  brief  presents  no  question  on  the  admission 
or  exclusion  of  evidence  in  the  absence  of  any  showing  therein 
that  any  objection  was  made,  or  what  the  ground  of  objection 
was,  and  in  the  absence  of  any  attempt  to  direct  the  court  to  the 
testimony  of  any  witness,  or  to  apply  any  proposition  of  law  to 
any  definite  question  sought  to  be  raised. 

German  Fire  Ins.  Co.  v.  Zenker,  696, 703  ( 10) . 

57.  Conflicting  Evidence. — Where  the  evidence  was  conflicting  as 
to  each  of  the  material  issues  involved,  the  verdict  will  not  be 
disturbed  on  the  ground  of  insufficient  evidence,  as  the  court  does 
not  weigh  the  evidence  on  appeaU 

Buchanan  v.  Caine,  274, 278  ( 1 ) . 

68.  Questions  Reviewable. — Objections  to  Evidence. — Briefs. — ^No 
question  is  presented  on  specifications  of  error  in  the  admission 
and  exclusion  of  evidence,  where  appellant  has  failed  to  make 
any  reference  to  the  transcript  where  a  record  of  the  court's 
action  may  be  found,  and  has  failed  to  set  forth  a  sufficient  ab- 
stract of  the  evidence  or  to  discuss  the  alleged  errors  under 
points  and  authorities. 

Humboldt  Fire  Ins.  Co.  v.  Ashby,  682, 688  (5). 
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69.  Sufflciency. — ^The  decisioa  of  the  trial  ooiirtt  if  supported  by 
some  evidence,  will  not  be  disturbed  on  the  objection  that  the 
evidence  is  insufficient  McBeth  v.  Wetnight,  47, 58  (12) . 

60.  Svfflciency, — ^The  objection  that  there  was  no  evidence  to  dis- 
prove the  execution  of  notes  sued  on,  or  at  least  not  more  than  a 
scintilla  of  evidence  tending  to  disprove  their  execution,  can  not 
prevail  in  view  of  evidence  shown  by  the  record  warranting  an 
inference  that  they  were  not  executed. 

Ahelmany.  Haehnel,  15, 24  (8). 

61,  SufUciency, — ^In  an  action  on  a  fire  insurance  policy,  where 
the  controverted  questions  related  mainly  to  the  charge  that 
plaintiff  set  fire  to  and  burned  his  building,  a  verdict  for  plaintiff 
was  sustained  by  the  evidence,  notwithstanding  the  evidence  in 
support  of  such  charge,  where  there  was  ample  evidence  to  refute 
it  German  Fire  Ins.  Co.  v.  Zonker,  696, 704  (12) . 

62,  Sufflotencu* — In  a  servant's  action  for  injuries  received  while 
operating  a  ripsaw,  where  there  was  evidence  to  warrant  a  find- 
ing either  way  upon  the  question  of  failing  to  properly  guard  the 
saw,  and  upon  the  question  of  contributory  negligence,  the  court 
properly  refused  to  direct  a  verdict  for  defendants  and  the  ver- 
dict for  plaintiff  can  not  be  disturbed  on  the  ground  of  insufficient 
evidence.  i*«foev.fifpeiieer,566»568  (1). 

63.  Weight  and  Sufflciency, — Credibility  of  Witneases.'-The  court 
on  appeal  can  not  weigh  the  evidence  or  consider  the  credibility 
of  the  witnesses,  so  that  unless  there  is  a  total  lade  of  evidence 
to  sustain  a  verdict  on  some  essential  point,  the  same  can  not 
be  disturbed  on  the  ground  that  it  is  not  sui^>orted  by  the  evi- 
dence. Adams  v.  Antlea,  594, 601  ( 12) . 

6#.  Verdict — In  an  action  for  the  death  of  plaintiff's  decedent  by 
being  struck  by  a  street  car,  a  verdict  for  plaintiff  is  conclusive 
OB  tbe  evidence,  where  there  was  evidence  which  would  warrant 
a  finding  that  the  negligence  diarged  was  substantially  pnyven. 

Indianapolia  Tractum,  etc.,  Co.  v.  Davih  ^%  534  (1) . 

(C)      As   TO   iNSTBXTCTIOirS. 

66w  In  an  action  for  the  purchase  price  of  ehlnaware,  where  the 
right  of  the  pirrchaser  to  inspect  after  receH>t  of  the  goods  was 
one  of  the  questions  at  issue,  an  Instruction  which  in  effect  told 
the  ;fury  that  an  opportunity  to  inspect  at  the  time  of  the  pur- 
chase required  the  purchaser  to  inspect  the  goods  then  or  take 
his  chances  and  be  bound  to  acc^t  them  on  arrival  regardless 
of  their  quality  and  fitness,  and  without  regard  to  any  contract 
which  the  evidence  may  have  shown  with  reference  thereto,  was 
erroneous.  Buchanan  v.  Catne,  274, 281  (4) . 

66.  In  an  action  for  fraudulent  representations  inducing  a  pnr- 
ehase  of  hogs  infected  with  cholera,  instruetions  withdrawing 
from  the  jury  evidence  that  other  hogs  not  sold  by  defendant  be- 
came sick  shortly  after  being  with  or  in  close  proximity  to  hogs 
sold  by  defendant  at  the  same  time  plaintiff  purchased  the  hogs 
involved,  and  defining  the  measure  of  damages  if  the  jury  found 
for  plaintiff  upon  a  paragraph  of  complaint  declaring  for  hogs 
infected  by  those  purchased  from  defendant,  were  not  confusing, 
in  view  of  all  the  instructions  given. 

Wheatcraft  v.  Myers,  371, 378  (5) . 

67.  Asaumkiff  Facts. — In  a  servant's  acticxi  for  injuries  from  a  de- 
fectively guarded  saw,  an  instruction  that  if  the  jury  found  that 
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the  failure  to  guard  the  saw  with  a  proper  guard  was  the  prox- 
imate cause  of  the  injury,  etc.,  while  assuming  that  there  was  a 
failure  to  guard,  was  not  erroneous,  since  the  requirement  to 
find  that  the  injury  was  the  proximate  result  of  a  failure  to 
guard  necessarily  required  a  finding  that  there  was  a  failure  to 
guard.  Evansville  Fvm.  Co.  v.  Freeman^  576, 587  ( 11 ) . 

68.  AsMiming  Pacta. — ^An  Instruction  stating  to  what  extent  a 
special  agent  may  bind  his  principal,  and  that  ^t  therefore  fol- 
lows in  this  case",  etc.,  assumes  that  in  the  particular  case  the 
agency  was  special,  and  was  therefore  erroneous,  since  the  char- 
acter of  the  agency  was  a  question  of  fact  to  be  determined  from 
all  the  evidence.  BuchananY.  Caine, 274, 283  (6). 

68.  Conaideration  of  ItutructUma. — Instructions  should  be  con- 
strued as  a  whole,  and  if  when  so  considered  they  fully  and  fairly 
present  the  law  of  the  case,  the  Jury  can  not  be  said  to  have  been 
misled  by  any  particular  instruction. 

Olde y.  Lochner, 289, 270  (2). 

70.  Determination  of  Damages. — ^Where  fticts  are  allowed  to  go  in 
evidence  which  furnish  an  incorrect  basis  for  the  assessment  of 
damages,  an  instruction  which  directs  the  Jury  to  determine  the 
amount  of  recovery  from  all  the  facts  or  from  all  the  evidence  is 
erroneous ;  so  that  in  a  personal  injury  case,  where  evidence  was 
admitted  showing  that  plaintiff  was  deaf  and  dumb,  that  his 
mother  was  a  widow  living  on  rented  property,  that  defendant 
owned  a  farm,  that  he  had  known  of  the  con<Ution  which  pro- 
duced the  injury  for  more  than  two  weeks  prior  thereto,  that  he 
had  failed  to  call  on  plaintiff  or  his  mother  after  the  injury,  and 
that  he  had  not  given  them  any  money,  such  an  instruction  con- 
stituted reversible  error  in  the  absence  of  an  affirmative  showing 
that  it  was  harmless,  although  the  amount  of  the  verdict  was 
such  that,  in  the  absence  of  such  instruction,  the  court  could  not 
have  said  that  it  was  excessive.    Stewart y. 8wartZj2A%^^S5^  (5). 

71.  Evidence. — ^Where  the  evidence  is  not  In  the  record,  alleged  er- 
ror in  the  giving  of  an  Instruction  will  not  work  a  reversal,  if 
such  instruction  was  pr<^)er  under  any  state  of  facts  provable 
under  the  issues.  Olds  v.  Lochner,  289, 270  ( 1 ) . 

72.  Record.'^Failure  to  Show  FiHng. — Section  661  Bums  1914, 
Acts  1907  p.  652,  relating  to  making  instructions  a  part  of  the 
record  without  a  bill  of  exceptions,  is  strictly  construed,  and  re- 
quires that  all  instructions,  whether  given  or  refused,  shall  be 
filed  with  the  clerk  of  the  court  at  the  close  of  the  instruction 
of  the  jury;  hence,  where  the  order  book  entry  shows  that  the 
minutes  made  on  the  instructions  by  the  trial  court  were  filed 
and  ordered  made  a  part  of  the  record,  but  does  not  disclose  that 
the  instructions  themselves  were  filed,  the  instructions  are  ncMt  In 
the  record  and  no  question  thereon  is  presented. 

BfOoJ  v.  Betlaw  Mines  Co.,  302, 303  ( 1 ) . 

73.  Failure  to  Regueat—An  instruction,  though  defective  in  tiie 
arrangement  of  its  phrases,  is  not  cause  for  reversal  where  it  is 
apparent  that  it  was  subject  to  no  misconstruction  in  its  meaning, 
and  especially  in  the  absence  of  the  tender  by  the  complaining 
party  of  an  instruction  covering  the  subject  more  fully. 

Terre  Haute,  etc..  Traction  Co.  v.  Frischman,  452, 454  (3). 

74.  Invited  Error. — ^Appellant  can  not  complain  of  the  alleged  er- 
ror in  instructions,  where  it  appears  from  Instructions  tendered 
by  it  that  the  error,  If  any,  was  invited. 

EvansviUeFum.  Co.  v.  Freeman,  576, 585  (8). 
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75.  Invited  Error, — ^Appellant  can  not  complain  of  error  embraced 
In  an  Instruction,  where  it  is  apparent  from  instructions  tendered 
by  it  that  the  error  was  invited. 

Terre  Haute,  etc.  Traction  Co,  v.  Friachman,  452, 456  (6). 

76.  Misleadinff  Jury. — In  a  servant's  action  for  injuries  sustained 
In  the  operation  of  a  defectively  guarded  saw,  instructions, 
though  not  evidencing  the  best  care  in  their  preparation,  which, 
when  considered  as  a  whole,  were  limited  to  the  question  of  the 
assumption  of  risk  and  simply  informed  the  Jury  on  that  subject 
that  knowledge  by  plaintiff  of  the  defective  condition  of  the 
guard  would  not  preclude  recovery,  were  not  misleading  when 
considered  with  the  instructions  given  on  the  subject  of  contribu- 
tory negligence.         EvanaviUe  Fum.  Co.  v.  Freeman^  576, 586  (9) . 

77.  Record, — Delay  in  Correcting  Transcript. — Waiver  of  Right. — 
Where  an  imperfect  attempt  was  made  to  bring  the  instmcti<Kis 
into  the  record  pursuant  to  §561  Bums  1914,  Acts  1907  p.  652, 
and  appellant's  attention  was  called  to  the  defect  by  appellees' 
briefs,  and  appellant  in  its  reply  brief  asserted  its  satisfaction 
with  the  condition  of  the  record,  and  remained  content  therewith 
until  the  day  fixed  for  oral  argument  of  the  cause,  which  was 
approximately  nineteen  months  after  appellees'  brief  was  filed, 
and  almost  three  years  from  the  time  the  transcript  was  filed, 
whatever  light  appellant  had  to  a  correction  of  the  transcript  on 
a  writ  of  certiorari  was  waived. 

German  Fire  In%.  Co.  v.  Z(ynker,  696, 698  (2) . 

78*  Refusal  of  Instructions. — Requested  instructions  which  were 
covered  by  other  instructions,  or  which  were  either  inapplicable 
or  incorrect,  were  properly  refused. 

EvansvUle  Fum,  Co.  v.  Freeman,  576, 588  (14) . 

79.  Refusal  of  Instructions. — ^There  was  no  error  in  the  giving  or 
refusal  of  instructions,  where  those  given  were  correct  and  fully 
covered  such  of  the  requested  instructions  as  were  not  erroneous. 

AhelmanY.  Haehnel,  15,3jl  (14). 

80.  Refusal  of  Instructions. — ^Where  the  instructions  fairly  and  ac^ 
curately  stated  the  law  and  covered  all  the  essentials  of  those 
tendered,  the  refusal  of  the  latter  was  not  harmful. 

Longfellow  v.  Vernon,  611, 631  (20). 

8L  Refusal  of  Instructions. — In  an  action  for  personal  injuries 
caused  by  coming  in  contact  with  a  rope  stretched  across  a  way, 
where  the  question  of  whether  such  way  was  a  public  highway 
was  involved,  a  requested  instruction  that  a  place  used  by  the 
public  over  which  to  travel  at  will,  but  by  the  mere  license  or 
permission  of  the  owner  of  the  land  for  his  own  convenience  or 
the  convenience  and  accommodation  of  others,  is  not  a  public 
highway,  etc.,  was  properly  refused,  since  it  was  erroneous  in  fall- 
ing to  include  any  limitation  upon  the  indiscriminate  use  of  the 
way  by  the  public.  8tewartv.8u>artz,2^,2IS5  (6). 

(D)     Pbesumptions. 

82.  It  is  to  be  presumed  in  aid  of  a  judgment  that  the  ruling  of 
the  lower  court  is  correct         McOufflny.Lenfesty,  618,520  {2), 

83.  It  must  be  presumed  that  the  trial  court's  conclusion  of  law 
upon  a  proposition  was  correct  in  the  absence  of  anything  in  the 
finding  of  facts  to  show  that  it  was  not  warranted. 

Indiana  Veneer,  etc.,  Co.  v.  Hageman,  668, 081  (8). 
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84.  Burden  to  Show  Error. — On  appeal  all  presumptions  are  in- 
dulged in  favor  of  the  general  verdict  and  the  Judgment  rendered 
thereon,  and  the  burden  rests  on  the  appellant  to  show  preju* 
dicial  error  therein,  Lake  Erie,  etc.,  B.  Co.  v.  Reed,  65, 74  ( 7 ) . 

85.  Presumptions  in  Support  of  Verdict, — In  an  action  by  the  man- 
ager of  one  of  defendant's  chain  of  stores  to  recover  his  compen- 
sation under  a  contract  providing  that  he  should  be  paid  twenty 
per  cent  of  the  net  profits,  where  there  was  evidence  to  warrant 
the  Jury  In  excluding  certain  commission  charges,  and  in  deduct* 
ing  certain  profits,  in  arriving  at  the  sum  total  of  expenses  of 
defendant's  general  office,  the  court  on  appeal  will  assume,  in  so 
far  as  it  is  necessary  in  order  that  the  verdict  may  be  sustained, 
that  such  items  were  so  excluded  and  deducted. 

Independent,  etc..  Stores  v.  Earles,  241, 246  (3) . 

(E)    Vebdict,  Findings  and  Answers  to  Interbogatobies. 

86.  Findings. — Conclusiveness. — The  findings  of  the  trial  court.  If 
sustained  by  some  evidence,  are  conclusive  on  appeal. 

Hensler  v.  Fountain  Park  Co.,  100, 112  (4) . 

87.  Findings. — Conclusiveness. — ^Where  there  was  undisputed  evi- 
dence to  Justify  an  inference  that  notes  sued  on  were  executed 
without  any  consideration,  a  finding  to  that  effect  was  conclusive 
upon  the  issue  presented  by  an  answer  of  no  consideration. 

Ahelman  v.  Eaehnel,  15, 21  (3). 

88.  Verdict. — Conclusiveness. — ^The  trial  court  has  some  discretion 
to  overrule  a  verdict  because  it  Is  contrary  to  the  weight  of«the 
evidence,  but  the  court  on  appeal  can  only  determine  if  there  is 
sufficient  evidence  to  support  the  verdict,  and  is  not  permitted 
to  weigh  it.  Wheatcraft  v.  Myers,  371, 374  (1) . 

89.  Verdict. — Presumptions. — Where  the  complaint  was  sufficient 
to  admit  proof  to  warrant  the  verdict,  it  will  be  presumed,  as 
against  alleged  error  in  overruling  a  motion  for  Judgment  for 
defendant  notwithstanding  a  verdict  for  plaintiff,  that  such 
proof  was  made.  Lake  Erie,  etc.,  R.  Co.  v.  Reed,  65, 73  (5) . 

90.  Verdict. — Answers  to  Interrogatories. — Where  the  Jury's  an- 
swers to  interrogatories  conform  to  the  evidence  and  are  not  m 
conflict  with  the  general  verdict,  such  verdict,  if  sustained  by 
some  evidence  is  conclusive. 

Fart  Wayne,  etc..  Traction  Co.  v.  Smith,  804, 307  ( 1 ) . 

91.  Oeneral  Verdict. — Answers  to  Interrogatories. — ^A  general  ver- 
dict for  plaintiff  is  a  finding  in  plaintiffs  favor  of  every  mate- 
rial fact  alleged,  and  in  determining  the  sufficiency  of  the  Jury's 
answers  to  overcome  same  the  court  on  appeal  will  not  consider 
tiie  evidence  actually  before  the  Jury,  but  will  treat  the  verdict 
as  supported  by  any  legitimate  evidence  possible  under  the  Issues. 

Longfellow  v.  Vernon,  611, 623  ( 7 ) . 

92.  Verdict. — Answers  to  Interrogatories. — Scope  of  Review. — ^In 
determining  the  question  presented  on  the  ruling  on  a  motion  for 
judgment  on  answers  to  interrogatories,  the  court  can  only 
consider  the  issues  made  by  the  pleadings,  the  general  verdict, 
and  the  interrogatories  and  answers  thereto,  in  the  light  of  any 
evidence  that  might  properly  have  been  admitted  under  the 
issues,  and  must  indulge  all  reasonable  presumptions  in  aid  of 
the  general  verdict 

Mutual  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329,  335  (4). 

Vol.  57—46 
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93.  Verdict. — Answers  to  Interrogatories, — In  an  action  for  the 
death  of  a  railroad  employe,  grounded  on  several  alleged  acts  of 
negligence  In  failing  to  properly  care  for  such  employe  following 
an  injury,  a  general  verdict  for  plaintiff  fonnd  that  defendant 
was  guilty  of  the  negligence  charged  and  that  it  was  the  prox- 
imate cause  of  the  injury  sued  for,  so  that  the  jury*s  answers  to 
interrogatories  could  not  control  the  verdict  unless  they  met  and 
negatived  every  act  of  negligence  charged  beyond  the  possibility 
of  reconciliation  with  such  verdict,  and  the  finding  thereby  that 
the  treatment  of  decedent  was  consistent  with  dne  care  was  not 
sufficient. 

Tippecanoe  Loan^  ete^  Co,  y.  Clevelandf  etc^  B.  Oo.^  644^  653  (7). 

94.  Answers  to  Interrogatories. — Clerical  Mistake. — ^An  answer  to 
an  interrogatory  stating  that  a  note  in  suit  was  not  executed  on 
or  about  **Nov.  2, 1909",  will  be  treated  as  a  finding  that  the  note 
was  not  executed  on  ''Nov.  2,  1907",  where  it  appears  from  a  con- 
sideration of  the  other  interrogatories  and  of  the  record  that  the 
latter  date  was  intended*  and  that  "1909*'  was  a  clerical  error. 

Abeltnan  v.  Haehnel,  15, 23  (5) . 

05.  Issues. — Answers  to  Interrogatories. — Instructions. — ^In  an  ac- 
tion by  a  lessee  against  the  lessor  of  a  building  for  damages  for 
property  lost  in  a  fire  which  destroyed  the  building,  where  each 
paragraph  of  the  complaint  alleged  in  substance  that  the  fire 
originated  around  the  chimney,  and  that  it  results  from  an  al- 
leged defective  conditicm  of  such  chimney,  and  the  jury's  an- 
swers to  Interrogatories  returned  with  a  verdict  for  defendant, 
showed  that,  while  the  chimney  was  used  by  the  occupant  of  an 
adjoining  building,  all  flue  holes  within  the  building  were  closed 
so  that  neither  smoke  nor  fire  could  escape  therefrom,  that  there 
was  no  evidence  to  show  that  the  fire  originated  about  the  chim- 
ney, that  the  chimney  was  not  defective,  and  that  the  fire  may 
have  been  caused  from  electric  wires,  or  from  some  cause  other 
than  a  defect  in  the  chimney,  etc.,  instructions  covering  the  sub- 
ject of  the  landlord's  implied  promise  to  repair,  the  effect  that 
must  be  assigned  to  any  notice  of  defects  that  plaintiff  may  have 
had,  the  effect  of  an  agreement  to  repair,  and  stating  that  plain- 
tiff could  not  recover  in  the  absence  of  proof  that  the  fire  was 
caused  as  alleged,  were  not  erroneous  on  the  theory  that  they 
influenced  the  jury's  answers  to  the  interrogatories,  nor  can  it 
be  said  that  such  answers  would  have  been  different  had  appel- 
lant's requested  instructions  been  given. 

Miller  y.  CouUer,  295, 298  (1). 

(F)     Habmiess  Ebbgb. 

9G.  Admission  of  Evidence. — ^In  an  action  for  fraudulent  repre- 
sentations inducing  a  purchase  of  hogs  infected  with  cholera,  the 
erroneous  admLssion  of  evidence  as  to  hogs  purchased  by  third 
persons  was  harmless,  where  there  was  proper  evidence  to  sup- 
I)ort  the  verdict  and  the  damages  awarded  were  well  within  such 
proper  evidence,  and  the  court  had  instructed  the  jui^  that  such 
erroneous  evidence  was  not  to  be  considered. 

Wheatcraft  y.  Myers^  371,  S80  (12) . 

97^  AdmissUm  of  Evidence. — In  an  action  for  the  wrongful  death 
of  plaintifiTs  decedent,  error,  if  any,  in  permitting  i^aintiff  to 
testify  as  to  the  extent  of  his  family,  was  harmless,  where  the  ob- 
jection was  upon  the  ground  that  such  testimony  might  influence 
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the  amount  of  damages,  and  there  is  no  contention  by  appellant 
that  the  damages  are  escessiye. 

Terre  Hmute,  etc^  VractUm  Co.  y.  Frisehmaih  452»  457  (7 ) . 

96L  A^hni89ion  of  Evidence. — ^Error,  if  any,  in  permitting  plaintiff 
to  testify  that  if  a  guard  such  as  he  described  had  been  in  proper 
place  on  the  saw  he  was  operating,  he  would  not  have  been  in- 
jured, and  that  it  would  not  have  been  necessary  to  reach  over 
as  he  did,  was  harmless,  where  it  was  not  seriously  controverted 
that  the  proximate  cause  of  the  injury  was  Uie  absence  of  a 
guard,  and  there  was  other  evidence  to  show  that  a  proper  guard 
rightly  adjusted  would  have  protected  the  saw  so  that  no  one 
could  have  injured  his  hand  unless  he  pushed  it  under  the  guard. 

PiOae  y.  Spencer,  566, 575  ( 10) . 

99.  Exclusion  of  Evidence, — Error,  if  any,  in  the  exclusion  of  evi- 
dence will  not  work  a  reversal  where  the  substantial  rights  of 
the  parties  were  not  affected  thereby. 

EvansviUe  Fum,  Co.  y.  Freeman^  676, 590  (17) . 

100.  InstrucHong. — ^An  inaccuracy  in  an  instructioa  in  an  action 
on  a  building  contract,  consisting  in  the  use  of  the  word  '^111" 
for  ^beam",  was  harmless,  where  It  was  apparent  that  the  Jury 
was  not  mkaed*  Olda y.  Lochner, 289, 273  (5) . 

101.  IngtmctUms, — Instructions  on  the  doctrine  of  last  clear 
chance,  although  erroneous  are  not  grounds  for  reversal;  where 
it  appears  that  the  verdict  could  not  have  been  different  even  if 
proper  instructions  on  that  subject  had  been  given. 

Union  Traction  Co.  v.  Botoen,  661, 666  (7) . 

102.  Instructions. — ^Alleged  error  in  the  giving  of  instructions  on 
the  subject  of  fraud  in  procuring  the  execution  of  notes  sued  on 
is  harmless  where  it  affirmatively  appears  from  the  record  that 
the  Jury  found  for  appellee  upon  the  issue  of  non  eat  factum  and 
of  no  consideration.  Ahelman  v.  Haehnel,  15, 28  (11 )  • 

108.  Incompleie  Instruction. — In  an  action  on  notes,  where  the 
Jury  found  that  plaintiff  had  been  paid  all  that  was  owed  him, 
and  that  the  notes  did  not  represent  any  l)ona  fide  debt,  and  it 
did  not  appear  that  they  were  given  for  any  inconvenience,  dam- 
age or  detriment  to  plaintiff,  an  instruction  indicating  that  there 
could  be  no  consideration  for  the  notes  unless  plaintiff  gave 
something  for  them,  though  giving  too  narrow  a  definition  of  a 
good  consideration,  was  not  harmful  or  misleading. 

AhelmanY.  Haehnel,  16, 30  (12). 

104.  Instructions. — ^In  an  action  on  notes,  the  execution  of  which 
was  denied,  where  the  jury's  answers  to  interrogatories  showed 
that  it  did  not  find  or  intend  to  find  that  the  alleged  maker  was 
of  unsound  mind,  but  that  the  verdict  for  defendant  was  based 
upon  something  else,  error*  in  the  giving  or  refusing  of  instruc- 
tions relating  to  unsoundness  of  mind  was  harmless. 

AhelmanY.  Haehnel^  15, 27  (10). 

105.  Order  of  Proof. — Error  in  admitting  in  eyidence  the  declara- 
tions of  an  agent  without  proof  of  the  agency  is  harmless  where 
the  eadstence  of  the  agency  is  established  afterwards. 

First  Vat.  Bank  v.  Josef  off,  820, 828  (11) . 

106.  OverruUng  Motion  to  Separate  into  Paragraphs. — ^The  over- 
ruling of  a  motion  to  separate  a  complaint  into  two  paragraphs 
can  not  constitute  reversible  error,  hence  the  court  cm  appeal  is 
not  required  to  pass  ea  the  merits  of  such  a  motion. 

Adams  y.  Antles,  CM,  698  (2). 
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107.  Befusal  to  Strike  Out  Defective  Demurrer, — Error,  if  any,  in 
overruling  appellant's  motion  to  strike  out  the  demurrer  to  a 
paragraph  of  his  answer,  on  the  ground  that  such  demurrer  did 
not  comply  with  §344  Bums  1914,  Acts  1911  p.  415,  requiring  a 
memorandum  showing  wherein  the  pleading  demurred  to  is  in- 
sufficient, was  harmless,  where  the  facts  were  specially  found 
and  the  finding  included  all  the  material  facts  alleged  In  such 
paragraph  of  answer.  l7{Zm<my.  2rAomp«09Hl26,135  (7). 

(G)     Ebboe  Waived. 

108.  Waiver  of  Error. — Objections  to  instructions  not  urged  or 
presented  in  appellant's  original  briefs  are  waived  and  can  not 
be  considered  in  support  of  the  alleged  error  on  petition  for  re- 
hearing. EvansviUe  Furtu  Co.  v.  Freeman,  576, 592  (21 ) . 

X.    Determination  and  Disposition  of  Causb. 

109.  Review. — Disposition  of  Cause. — Where  Judgment  was  ren- 
dered for  defendant  on  the  jury's  answers  to  interrogatories  not- 
withstanding the  general  verdict  for  plaintiif,  the  court  on  ap- 
peal in  reversing  the  judgment  will  not  order  Judgment  entered 
on  the  general  verdict,  but  will  direct  a  new  trial,  since  it  can 
not  know  that  the  general  verdict  is  Just,  or  that  the  trial  court 
would  not  have  set  it  aside  if  a  motion  for  new  trial  could  have 
been  presented. 

Wippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.^  644,  660  (17). 

ARREST  OF  JUDGMENT — 

See  Lis  Pendens. 

Ruling  on  motion  in,  see  Appeal  51. 

When,  will  not  lie,  see  Judgment  6. 

ARTICLES  OF  INCORPORATION— 

See  CoBPORATioN  10. 

ASSESSMENTS — 

See  Dbains  1. 

Action  to  enjoin  increased,  see  Taxation  1,  2. 

For  public  improvements,  see  Municipal  Cobpobations  6. 

ASSIGNMENT— 

Bee  MOBTQAGES  1. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  32^3,  46. 

ASSUMPTION  OF  RISK— 

See  Master  and  Servant  15,  28,  32,  34,  38-48,  63,  69;  Negligence 
4,  6. 

ATTORNEY  AND  CLIENT— 

I.  Transactions  Between. — Constructive  Fraud. — Parties  Liable. — 
In  an  action  against  an  attorney  and  his  wife  to  set  aside  a 
conveyance  to  his  wife  procured  under  circumstances  amounting 
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to  constmctiye  fraud  on  the  part  of  such  attorney,  the  finding 
showing  such  fraud  on  his  part  and  that  his  wife  had  no  knowl- 
edge of  the  transaction  and  paid  no  consideration  for  the  real 
estate,  was  sufficient  to  sustain  the  action  against  her,  since 
the  fact  that  she  was  not  knowingly  a  party  to  the  transaction 
could  not  serve  to  cut  off  plaintiff's  right  to  recover. 

Teegardeny.  Riatine,  158>  163  (2). 

2.  Transactions  Between. — Constructive  Fraud. — Fiducia/ry  Rela* 
tions, — ^Where  defendant;  who  was  attorney  for  plaintiff,  a  widow 
inexperienced  in  business,  in  the  settlement  of  her  husband's 
estate  and  in  a  partition  of  his  real  estate,  and  was  her  agent 
to  sell  her  interest  after  partition,  which  was  then  worth  $1,690, 
falsely  represented  that  unless  some  disposition  was  made,  a 
mortgage  thereon  would  be  foreclosed,  and  that  judgments  would 
be  taken  against  her,  and  advised  her  to  sell  it,  and  offered  to 
purchase  it  for  $1,100,  representing  that  it  was  worth  no  more,  in 
reliance  upon  which  plaintiff  executed  a  deed  to  his  wife,  there 
was  a  breach  of  duty  which,  even  though  without  fraudulent  in- 
tent, amounted  to  a  constructive  fraud,  and  gave  to  plaintiff  a 
right  of  action  to  set  aside  the  conveyance. 

Teegardeny. Ristine,  158, 162  (1),  163  (1),  165  (1). 

AUTHORITY^ 

Duty  to  ascertain,  see  Pbincipal  Ain>  Agent  4« 

BANKS  AND  BANKING — 

1.  Deposits. — Acts  of  Agents. — ^Any  agent  of  a  bank  who  receives 
a  deposit  from  a  customer  within  the  bank  during  banking  hours, 
binds  the  bank,  unless  the  depositor  had  notice  of  his  lack  of 
power,  and  the  deposit  is  completed  when  it  passes  from  the 
possession  of  the  depositor  into  the  possession  of  the  agent. 

First  Nat.  Bank  v.  Josef  off,  820  327  (7) . 

2.  Deposits. — Acts  of  Agents. — Liability. — ^A  bank,  by  placing  an 
employe  in  a  position  of  apparent  or  ostensible  authority,  ac- 
credits him  to  the  public,  and  if  he  violates  his  Instructions  and 
loss  ensues  to  a  customer  who  deals  with  him  in  ignorance  of 
his  real  authority,  it  must  be  borne  by  the  bank,  even  though  the 
bank  was  without  fault.     First  Nat.  Bank  v.  Josef  off,  820, 327  (8) . 

3.  Deposits. — Liability. — Negligence  of  Depositor. — In  an  action 
against  a  bank  to  recover  money  deposited  with  an  employe  of 
the  bank  who  receipted  personally  for  same,  where  it  appeared 
that  neither  plaintiff  nor  any  member  of  his  family  could  read 
English,  that  the  position  of  such  employe  was  such  as  to  inspire 
confidence  on  the  part  of  plaintiff,  and  that  his  statements  to 
plaintiff  were  such  as  to  relieve  all  anxiety  on  the  part  of  the 
latter,  it  can  not  be  said  that  plaintiff  was  negligent  in  failing 
to  have  such  receipt  read  and  Interpreted  by  some  other  person, 
80  as  to  preclude  recovery. 

First  Nat.  Bank  v.  Josef  off,  320, 828  (10) . 

4.  Deposits. — Action  to  Recover. — Evidence. — Sufficiency. — In  an 
action  against  a  bank  to  recover  money  deposited  by  plaintiff, 
evidence  showing  that  plaintiff  could  neither  speak  nor  read  Eng- 
lish, that  he  took  the  money  to  defendant's  banking  room  during 
banking  hours  and  delivered  it  to  defendant's  employe  who  was 
sitting  at  a  desk  near  a  window  inside  that  part  of  the  bank 
which  is  screened  from  the  public,  that  such  employe  was  en- 
gaged as  interpreter  and  had  charge  of  the  foreign  exchange  de- 
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partment  of  the  bank,  that  he  Informed  plaintiff  that  his  money 
was  safe  and  that  the  bank  was  good  for  It,  was  svffleftent  to 
sustain  a  finding  for  plaintiff  although  the  receipt  giren  plaintiff 
was  the  perscMial  receipt  of  such  employe  as  for  money  left  with 
him  for  safe-keying.        First  Nat.  Bank  r.  Josef  off,  320^  326  (6) . 

5).  Deposits. — Recovery.  —  Action.  —  Complaint.  — Where  the  com- 
plaint in  an  action  against  a  bank  to  recover  money  left  with  an 
employe  of  the  bank,  proceeded  on  the  theory  that  the  money  was 
deposited  with  the  bank  and  sought  recovery  ui>on  an  implied 
agreement  to  return  the  money  on  demand,  the  general  aver- 
ment that  the  money  was  deposited  in  defendant  bank  was  suffi- 
cient and  was  not  overcome  by  the  terms  of  a  receipt  set  out  stat- 
ing that  the  money  was  received  by  defendants  employe  person- 
ally for  safe-keeping,  when  considered  with  other  allegations 
showing  the  manner  and  circumstances  of  its  execution,  that 
plaintiff  was  unable  to  speak  or  read  English  and  that  he  was 
Informed  by  defendant's  employe  that  the  receipt  was  that  of  the 
bank.  First  Nat.  Bank r.  Josefoff,  320, 323  (3). 

BASTARDY— 

Evidence. — Sufflciency. — Notwithstanding  the  testimony  of  a  num- 
ber of  witnesses  to  acts  of  intercourse  betvceen  relatrix  and  men 
other  than  defendant  at  about  the  tlnw  cofiception  took  place^  a 
verdict  for  relatrix  supported  by  her  testimony  alone,  in  which 
she  positively  denied  having  intercourse  with  other  aeo  Is 
conclusive  on  appeal  as  against  the  objection  that  the  evidence 
was  insufficient  Michael  ▼.  State,  ag  reU  £^20, 521  (1 ) . 

BILL  OF  EXCEPTIONS— 

See  Appeal  28^ 

BILLS  AND  NOTE&— 

1.  Consideration. — Any  damage^  Inconvenience  or  detriment  to  the 
promisee,  is  a  sufficient  consideration  for  the  execution  of  a 
promissory  note,  though  no  actual  benefit  accrues  to  the  msker. 

Abelman  v.  Haehnel,  15^  30  (13) . 

Z  Consideration. — Gifts. — ^A  promissory  note  executed  solely  as  a 
gift  or  donation  can  not  be  enforced  by  the  payee  against  the 
maker  or  his  estate,  but  until  actually  paid  is  regarded  merely 
as  a  promise  to  give,  even  though  made  payable  at  a  bank. 

AbeltMm  y.  Haehnet,  15, 20  (1) . 

3.  Maturity. — Interest. — Payment. — ^Where  a  note  contains  a  pro- 
vision that  the  entire  debt  shall  be  due  on  failure  to  pay  any 
installment  of  interest  when  due,  default  of  payment  according 
to  the  provisions  of  the  instrument  makes  the  whole  debt  due 
inmiedlately.  Voris  v.  FerreU,  1, 12  (3) . 

4.  Non  Est  Fcu^mn. — Burden  of  Proof. — The  burden  of  proof  as 
to  the  execution  of  notes  sued  on  is  not  shifted  by  the  filing  of 
a  plea  of  non  est  factum.  *    Ahelmanv.  ffoeteeZ^  15,24  (7). 

5.  Review. — Sufflciency  of  Evidence. — Inferences. — ^Where  there 
was  evidence  to  support  a  finding  that  the  presnmptfc«  of  deliv- 
ery raised  by  possession  of  the  notes  sued  on  was  oveioome  by 
the  evidence,  and  that  the  notes  were  not  executed,  such  finding 
is  conclusive  as  against  alleged  insnfllclency  of  the  evidence. 

Abeiman  v.  Haehn^  16, 25  (4). 
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BOARD  OF  COM^flSSIONBRS— 

Wben  acting  in  a  Judicial  capacity  is  a  court  of  inferior  Jurisdic- 
tion and  may  exercise  only  such  powers  as  are  conferred  by  stat- 
ute, see  CouBTB  1. 

The  action  of  tiie,  in  approvlzig  the  report  of  the  engineer  and 
viewers  and  ordering  the  construction  of  a  highway  improve- 
ment is  conclusive  against  collateral  attack,  see  Highways  4. 

BONDS — 

Approval  of,  see  Appeal  19. 


See  Appeal  8,  10,  33,  34,  44,  45,  5a 

BUILDING  CONTRACTS— 

See  CoNTBACTS  3. 

BURDEN  OF  PROOF— 

See  Bills  aitd  Notes  4 ;  Contbacts  1 ;  Master  axd  Sebvant  48 ; 
Negligence  8,  9 ;  Teleobaphs  Ain>  Telephones  2 ;  Trial  23. 

CANCELLATION — 

Of  contract  with  officer^,  see  Corporations  5. 

CARRIERS — 

1.  Fares. — Payment  by  Transfer  of  Property, — Contracts, — VaUd- 
i^I^.— Under  §5540  Burns  1914,  Acts  1911  p.  545,  making  it  un- 
lawful for  any  carrier  to  charge  for  transportation  any  other 
and  different  rate  or  rates  than  that  fixed  in  the  schedules  and 
tariffs  required  to  be  filed,  etc.,  and  §5544  Burns  1914,  Acts  1907 
p.  454,  defining  and  prohibiting  unjust  discrimination  by  rail- 
roads in  the  matter  of  charges  for  services,  etc.,  a  contract  to 
furnish  transportation  in  consideration  of  a  transfer  of  land  for 
a  right  of  way  is  illegal  and  the  refusal  of  the  company  to  per- 
form can  not  be  enjoined,  since  the  statute  contemplates  that  the 
purchase  of  transportation  shall  be  only  for  cash  in  accordance 
with  the  public  tarlfl!s.       Evansville^  etc..  Railway  v.  Vanada,  415. 

2.  Injuries  io  Passengers, — Duties  of  Street  Car  Employes. — /n- 
structions. — In  an  action  for  the  death  of  a  passenger  who  was 
caused  to  fall  by  the  sudden  starting  of  defendant's  car,  an  in- 
struction merely  defining  the  general  duty  of  a  street  car  com- 
pany and  its  servants  in  charge  of  its  cars  to  its  passengers,  was 
not  objectionable,  even  though  the  complaint  charged  negligence 
only  on  the  part  of  the  motorman. 

Terre  Haute,  etc.  Traction  Co.  v.  Frischman,  452, 455  (4) . 

3.  Injuries  to  Passengers, — Evidence, — Sufficiency, — In  an  action 
for  Injuries  sustained  by  plaintiff  on  alighting  from  defendant's 
car,  by  falling  into  an  unguarded  excavation  between  its  tracks, 
evidence,  though  showing  that  a  lighted  lantern  was  placed  at 
each  end  of  the  excavation,  was  sufficient  to  sustain  a  verdict 
for  plaintiff,  where  it  further  showed  that  such  lanterns  were 
ordinary  white  lanterns,  that  they  were  dirty  and  smoked  and 
gave  very  little  light  at  the  place  where  plaintiff  fell,  that  the 
excavation  had  no  guards  or  barricades,  and  that  plaintiff,  who 
alighted  in  the  nighttime,  was  given  no  warning  of  any  kind  of 
the  presence  of  such  excavation.    Henry  v.  8 wades,  21S,  221  (4). 
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4.  Injuries  tb  Passengers, — Negligence, — Verdict — Answers  to  In- 
terrogatories,— In  a  passenger's  action  for  Injuries  sustained  on 
alighting  from  defendant's  car,  where  the  negligence  charged 
consisted  In  leaving  an  excavation  in  the  highway  between  de- 
fendant's tracks,  without  lights  or  guards,  and  in  failing  to  warn 
plaintiff,  answers  to  interrogatories  showing  that  plaintiff 
boarded  the  car  early  in  the  evening  within  a  few  feet  of  the 
place  where  she  was  hurt,  that  a  lighted  lantern  had  been  placed 
at  each  end  of  the  excavation,  which  was  about  45  feet  long, 
but  not  showing  that  such  lanterns  illuminated  the  excavaticm  so 
that  plaintiff  could  see  it  when  she  alighted,  or  that  she  had 
any  opportunity  to  see  it  when  she  boarded  the  car,  were  not 
sufficient  to  overcome  a  general  verdict  for  plaintiff. 

Henry  v.  SwaUes,  218^  220  (3) . 

5.  Street  Railroads. — Injuries  to  Passengers, — Negligence, — In- 
structions.— In  an  action  for  the  death  of  a  passenger  thrown 
from  a  street  car,  where  the  gist  of  the  negligence  charged  was 
the  sudden  starting  of  the  car,  an  instruction  stating  generally 
the  duties  of  a  street  car  company,  and  that  if  it  was  found 
that  the  car  was  caused  to  slow  down  as  it  approached  the  usual 
stopping  place  on  signal  from  decedent  that  she  desired  to  alight, 
that  decedent  arose  preparatory  to  alighting,  believing  that  the 
car  was  about  to  stop,  that  the  motorman  and  conductor  in  the 
exercise  of  the  highest  degree  of  care  for  the  safety  of  the  pas- 
sengers could  have  ascertained  and  known  that  to  start  the  car 
suddenly  without  notice  or  warning  would  endanger  the  life  or 
limb  of  decedent,  and  that  said  servants  failed  to  exercise  such 
care,  etc.,  was  not  such  as  to  cause  the  jury  to  believe  that  some 
charge  of  negligence  against  the  conductor  was  relied  on  by 
plaintiff,  or  that  any  specific  negligence  on  his  part  would  permit 
a  recovery,  or  that  it  must  appear  that  he  was  free  tram  fault 
to  release  defendant,  so  that  even  if  the  instruction  was  not 
strictly  accurate  it  was  harmless,  especially  in  view  of  all  the 
instructions  given. 

Terre  Haute,  etc..  Traction  Co.  ▼.  Frischman,  452, 455  (5) ,  457  (5) . 

CASES — 

Distinguished  : 

Eliason  v.  Bronnenberg,  147  Ind.  248,  see  Oillispie  v.  Darroch,  482, 
489  (2). 

Werre  Haute,  etc.,  R.  Co.  v.  McCorkle,  140  Ind.  613,  see  Adams  v. 
Antics,  594,  59ti  (1),  598  (1). 

CAVEAT  EMPTOR^- 

See  Sales  1,  2. 

CERTIORARI — 

See  Appeal  45. 


CHATTEl 

Specific,  see  Sales  1. 


Accepting,  on  condition  that  same  is  'to  settle  and  compromise  any 
and  all  differences"  and  with  request  that  same  should  be  re- 
turned unless  accepted  in  full  settlement,  constitutes  an  accord 
and  satisfaction,  see  Accobd  and  Satisfaction  3. 


I 
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Death  of,  see  Pabent  aivd  Child  1,  2. 

A  child  who  by  reason  of  tender  years  can  not  comprehend  danger 
is  Incapable  of  negligence,  see  Negliqence  6. 

CmCUMSTANTIAIi  EVIDENCE — 

See  Evidence  2. 

CITY  ORDINANCE — 

Recovery  of  salary  fixed  by,  see  LiMrrAnoN  or  Actions. 

CLAIMS — 

Part  payment  of  unliquidated^  see  Accord  and  Satisfaction  1-3. 

COAIi  MINE&^ 

See  Mines  and  Minerals. 

COUiATEBAIi  ATTACK — 

See  Drains  1,  3;  Highways  4;  Judgment  2,  3,  5. 

COLOR  OF  TITLE— 

See  Adverse  Possession  1,  2. 

COMPENSATION — 

See  Principal  and  Agent  1,  2. 
Of  agent,  see  Corporations  2. 

COMPROMISE  AND  SETTLEMENT-— 

See  Accord  and  Satisfaction  1-3. 

Where  the  lessor  claimed  $140,  and  the  lessee  wrote  to  the  lessor 
enclosing  a  check  for  $25,  ''to  settle  and  compromise  any  and 
all  differences",  which  he  asked  to  be  returned  unless  accepted 
in  full  settlement  of  lessor's  claim,  the  retention  of  the  check 
and  collection  of  the  proceeds  constituted  an  accord  and  satis- 
faction, see  Accord  and  Satisfaction  3. 

CONCLUSIONS — 

Of  law,  see  Master  and  Servant  9. 

Exceptions  to,  of  law  amount  to  an  admission  that  the  facts  are 
fully  and  correctly  found  within  the  issues,  see  Trial  2. 

Where  the  answers  of  the  jury  to  interrogatories  are,  of  law,  they 
should  be  disregarded  by  the  court  in  passing  on  a  motion  for 
Judgment  on  the  answers,  see  Trial  21. 

CONCLUSIVENESS — 

Of  findings,  see  Appeal  86,  87. 
Of  verdict,  see  Appeal  88. 

CONCURRINO  NEGLIGENCE — 

See  Master  and  Servant  7. 

CONDITIONAL  SALES— 

See  Sales  8,  4. 


730  INDEX. 

C50NDITION8— 

Precedent  to  liability,  see  Municipal  Oorfobattoitb  2. 

GOUrsmERATION — 

See  Bills  and  Notes  1,  2;  Master  and  Servant  2. 

CONSTRUCTION— 

See  Contracts  4,  5 ;  Statutes  1-8. 

Of  insurance  policy,  see  Insurance  1,  7-9,  19. 

Of  rules  for  employes,  see  Railroads  10. 

CON8TRUCTIVB  FRAUD — 

See  Attorney  and  Client  1,  2. 

CONTRACTS — 

See  Corporations  9,  10;  Mechanics'  Liens  6;  Patents  2. 

Construction  of,  see  Damages  1-3. 

Recovery  on,  see  Interest  2. 

Ultra  vires,  see  Corporations  3,  4. 

Varying  written,  see  Evidence  10. 

Written,  see  Evidence  14,  15. 

With  officers,  see  Corporations  6. 

Of  employment,  see  Master  Ain>  Servant  1,  2,  4;  Principal  and 
Agent  1,  2. 

1.  Action. — Burden  of  Proof. — Where  a  confidential  relation  is 
shown  to  exist  and  it  is  claimed  that  the  party  occupying  the 
superior  position  has  gained  a  substantial  advantage  by  his  deal- 
ing with  the  other,  the  one  of  the  superior  position  has  tte  bur- 
den of  establishing  that  he  acted  in  iierfect  good  faith,  gave  the 
other  full  and  accurate  informati(Hi,  took  no  advantage  of  his 
knowledge  or  influence  over  him,  and  that  the  contract  was  fair, 
equitable,  voluntary  and  well  understood,. 

Teegardenv.  Ristine,  158, 164  (3). 

2.  Action, — Complaint — Sufflciency, — A  complaint  averring  the 
execution  of  a  written  contract  between  plaintifTs  assignor  and 
the  defendant,  whereby  the  latter  purchased  a  lot  for  a  specified 
sum  payable  in  certain  installments,  and  plaintifTs  assignor  was 
to  deliver  a  warranty  deed  together  with  abstract  when  an  pay- 
ments had  been  fully  made,  etc.,  was  insufficient  an  the  theory 
that  it  stated  a  cause  of  action  on  the  contract,  in  the  absence 
of  any  averment  of  performance  or  tender  of  performance  on  the 
part  of  plaintifTs  assignor.  Zenor  v.  Pryor,  222, 22Q  (2). 

3.  Building  Contracts. — Instruetion$, — Issues. — ^In  an  action  on  a 
building  contract,  where  the  first  and  second  paragraphs  of  com- 
plaint counted  on  a  written  contract,  and  also  alleged  that  cer- 
tain changes  were  made  during  the  construction  of  the  buildiiig 
at  defendants'  request  which  were  not  in  the  original  contract 
and  specifications,  and  stated  in  detail  changes  that  had  been 
made  In  the  plans  and  specifications,  and  the  third  paragrairfi 
counted  upon  an  oral  contract,  while  the  fourth  sought  to  recover 
only  for  the  alleged  extras,  and  each  paragraph,  except  the 
fourth,  alleged  performance  by  plaintiffs,  instructions  that  the 
Jury  should  find  for  plaintiffs  if  it  was  proven  by  a  preponder- 
ance of  the  evidence  that  they  had  substantially  complied  with 
the  provisions  of  the  written  contract  and  such  oral  modificn- 
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tlons  as  may  have  been  made,  or  that  the  bsildlng  was  accepted 
by  defendants  as  substantially  completed  under  such  contract 
and  modifications,  were  applicable  and  did  not  mislead  the  Jury 
as  to  the  Issue  presented  for  Its  decision. 

Old8  y.  Lochner,  289, 271  (4) . 

4.  Constructiati, — Review. — ^The  construction  given  by  the  parties 
themselves  to  an  ambiguous  contract  will  generally  be  accepted ; 
hence  the  construction  given  by  the  trial  court  to  a  contract  con- 
sisting of  correspondence  and  a  certain  profit-sharing  certificate 
was  not  erroneous,  where  it  appeared  to  be  in  accordance  with 
the  construction  of  the  parties  as  disclosed  by  the  special  finding 
of  facts.  Indiana  Veneer^  etc.,  Co.  v.  Hageman,  668, 678  (4) . 

5.  Construction. — Waiver  of  Mechanics*  Liens. — ^A  contract  between 
a  building  contractor  and  subcontractor  providing  that  the  latter 
was  to  furnish  all  the  materials  and  labor  necessary  for  the 
entire  completion  of  its  contract,  and  that  it  would  keep  the 
buildings  and  real  estate  free  and  clear  of  all  mechanics'  liens  on 
account  of  any  work,  labor  and  materials  furnished  by  it,  is  not 
i^en  to  the  construction  that  it  amounted  only  to  an  agreement 
to  keep  the  property  free  and  clear  of  liens  in  favor  of  persons 
furnishing  labor  or  material  to  such  subcontractor  and  that  it 
did  not  preclude  the  enforcement  of  a  lien  in  its  favor. 

Carson,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  357, 359  (2) . 

6.  Receipts. — Deposits  of  Money  for  Safe-keepinff. — ^A.  receipt  for 
money  left  with  another  for  safe-keeping  imports  an  obligation 
to  pay  on  reasonable  demand,  and  is  a  written  agreement  en- 
forceable at  law.  First  Nat.  Bank  v.  Josef  off,  320, 822  ( 1 ) . 

7.  Rights  of  Third  Persons. — ^The  English  common  law,  under 
wMch  only  the  parties  to  a  contract  could  base  an  action  thereon, 
and  no  contractual  rights  could  be  conferred  on  a  third  person 
who  was  a  stranger  to  the  consideration,  even  though  the  con- 
tract was  made  for  his  benefit,  does  not  prevail  in  Indiana,  and 
a  person  not  a  party  to  a  contract,  or  to  the  consideration,  may 
enforce  an  agreement  therein  made  for  his  benefit  by  a  suit 
thereon  in  his  own  name;  but  in  order  to  maintain  such  suit  it 
must  clearly  appear  that  it  was  the  purpose  of  the  contract  to 
impose  an  obligation  on  one  of  the  contracting  parties  in  favor 
of  the  person  claiming  the  right  of  action. 

Reed  v.  Adams,  etc..  Wire  Works,  259, 264  (2) . 

8.  Rights  of  Third  Persons. — ^Under  the  stipulation  in  a  contract 
for  the  construction  of  the  steel  work  and  cells  in  a  jail,  that 
the  board  of  county  commissioners  should  have  the  right  to  re- 
quire the  contractor  to  employ  such  force  as  the  board  might 
regard  as  sufildent  to  complete  the  work  on  contract  time,  and 
to  direct  the  application  of  such  force  to  such  parts  of  the  work 
as  seemed  best,  and  that  all  materials  and  labor  ^'shall  be  fur- 
nished at  such  time  as  may  be  for  the  best  interest  of  all  con- 
tractors concerned,  to  the  end  that  the  combined  work  of  all  may 
be  all  fully  completed  on  contract  time*',  the  board  was  not 
obligated  to  see  that  the  contractor  performed  in  such  time  as 
not  to  delay  plaintiffs  who  had  the  contract  for  the  erection  of 
the  building,  excepting  the  steel  work  and  cells,  but  such  pro- 
visions were  solely  for  the  protection  cl  the  interests  of  the 
county,  and  conferred  no  rights  upon  plaintiffs  on  which  they 
could  predicate  an  action  for  damages  by  being  delayed  in  the 
completion  of  their  contract 

Reed  v.  Adams,  etc..  Wire  Works,  259, 262  (1),  286  (1). 
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GONTBIBIITORY  NEOUOENCE— 

See  Masteb  aivd  Seevaivt  27,  85,  42,  4&^;  Negligence  7-13; 
Tbial  3. 

CONVERSION-— 

Directions  of  WiU. — The  provision,  In  a  will  devising  +o  testator's 
wife  one-third  of  all  his  estate  In  ilea  of  her  Interest  nnder  the 
law,  authorizing  the  executors  to  sell  any  of  the  property,  did 
not  of  Itself  equitably  convert  the  estate  In  lands  Into  an  estate 
or  property  In  personalty,  though  the  exercise  of  such  power  at 
the  time  worked  such  conversion. 

DiUman  v.  Fulicider,  C32, 641  (5) . 

••CONVEYANCE"— 

See  WoBDS  and  Phbases. 

CORPORATIONS— 

1.  Acts  of  Offlcers. — Authoritu* — Estoppel. — ^Where  the  authority 
of  the  president  of  a  corporation  to  borrow  money  for  the  cor- 
poration Is  questioned.  It  may  be  shown  that  his  acts  were  rati- 
fied by  the  board  of  directors,  or  that  the  corporation  Is  estopped 
from  denying  the  validity  of  his  acts  by  having  received  and 
used  the  money  In  the  payment  of  the  debts  of  the  company. 

Bossert  v.  Qeis,  384, 3d3  (10). 

2.  Compensation  of  Agent, — Proftt-Sharinff  Agreement. — ^Where  a 
salesman  was  employed  by  a  corporation  for  approximately  one 
year  at  a  stated  salary  for  the  year  and  with  an  agreement 
whereby  he  was  entitled  to  participate  In  the  profits  of  the  cor- 
poration pro  rata  with  the  common  stock  of  the  company  on 
the  basis  of  $1,000,  and  such  employment  was  continued  from 
year  to  year  with  no  modification  of  the  contract  except  as  to 
amount  of  annual  salary,  the  court  did  not  err  In  finding  the 
amount  due  such  salesiiHan  at  the  end  of  each  year,  especially 
in  view  of  the  established  custom  of  business  to  ascertain  profits 
and  losses  at  the  end  of  each  year. 

Indiana  Veneer,  etc.,  Co.  v.  Hageman,  668, 678  (5) . 

3.  Contracts. — Ultra  Vires  Contracts. — In  determining  whether  the 
contract  of  a  corporation  Is  ultra  vires,  the  court  must  look  to 
the  articles  of  incorporation  and  to  the  law  of  the  State  under 
which  the  corporation  was  created. 

Seamless,  etc.,  Mfg.  Co.  v.  Monroe,  136, 141  (3) . 

4.  Contracts. — Ultra  Vires  Contracts. — ^The  courts  look  with  dis- 
favor on  the  defense  of  ultra  vires  Interposed  by  a  corporation 
to  avoid  an  obligation  otherwise  legal  and  equitable;  hence 
where  a  foreign  corporation  contracted  with  plaintiff  to  procure 
for  it  a  factory  site  and  franchise  in  this  State,  and  accepted 
and  retained  the  fruit  of  plalntlfiTs  labor,  it  could  not  avoid 
payment  for  plaintiff's  services  on  the  ground  that  the  contract 
was  ultra  vires,  in  the  absence  of  any  express  restrictions  on  its 
power  to  contract,  or  of  any  conditions  of  public  policy  requir- 
ing the  court  to  look  with  favor  on  such  defense. 

Seamless,  etc.,  Mfg.  Co.  v.  Monroe,  136, 143  (7). 

5.  Contracts  With  Officers. — Cancellation. — Rights  of  Creditors. — 
The  right  to  set  aside  a  voidable  contract  entered  into  between 
an  officer  of  a  corporation  and  the  corporation  may  be  invoked 
by  a  creditor,  but  not  without  showing  that  the  transaction  com- 
plained of  has  lessened  the  <ablllty  of  the  corporation  to  pay  its 
debts.  Bossert  v.  Geis,  384, 392  (8) . 
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CORPORATIONS — Continned. 

6.  Contracts  With  Officers, — Validity, — ^The  contracts  of  an  officer 
of  a  corporation  with  the  corporation,  and  not  duly  authorized, 
are  generally  voidable  at  the  option  of  the  corporation,  and 
relief  therefrom  may  be  had  in  a  timely  and  proper  action  by 
the  corporation,  or  a  stockholder,  and  perhaps  in  some  situations 
by  persons  having  rights  or  interests  adversely  affected;  but,  if 
such  contracts  are  free  from  actual  fraud,  they  cannot  be  avoided 
without  restoring  the  money  paid  or  value  received  by  the  cor- 
poration. Bossert  v.  Oeis,  384, 391  (7) . 

7.  Debts, — Money  Borrowed  from  Officers. — Liahility. — A  corpora- 
tion may  borrow  money  from  its  officers  or  directors  for  the 
carrying  on  of  its  business  or  the  payment  of  its  debts,  and  the 
latter  may  enforce  collection  of  the  money  so  borrowed,  but,  if 
the  transaction  be  questioned,  the  conduct  of  the  lender  will  be 
closely  scrutinized  to  determine  if  his  claim  is  hona  fide  and 
that  he  has  not  abused  the  power  of  his  position  to  obtain  an 
nnfair  advantage  over  other  creditors. 

Bossert  Y.  Oei«,384,391  (6). 

8.  "i)ii;Wend«".— "Pro/l<«".— The  term  "dividends"  and  **proflts" 
are  not  synonymous ;  dividends  being  rightly  declared  only  from 
the  profits  after  they  are  earned. 

Indiana  Veneer^  etc.,  Co.  v.  Hageman,  668, 678  (3). 

9.  Foreign  Corporations. — Powers. — Contracts. — ^Where  the  statute 
nnder  which  a  foreign  corporation  was  created  expressly  author- 
ized the  acquisition  of  real  estate  and  personal  property  and  the 
transaction  of  business  by  such  corporation  in  other  states,  and 
there  were  no  express  restrictions  on  its  power  to  contract  in 
its  articles  of  incorporation,  its  contract  for  the  procurement  of 
a  factory  site  and  franchise  in  this  State  was  not  ultra  vires. 

Seamless  J  etc.,  Mfg.  Co.  v.  Monroe,  136, 141  (5). 

10.  Foreign  Corporations. — Power  to  Contract. — Articles  of  Incor- 
poration.—  Articles  of  incorporation  of  a  foreign  corporation 
designating  its  location  and  place  of  business  in  the  state  where 
it  was  incorporated  and  defining  its  purpose  as  that  of  manu- 
facturing gas  and  electricity  to  be  used  by  it  in  manufacturing 
and  selling  at  wholesale  and  retail  articles  of  pressed  steel  and 
other  materials  to  the  business  world,  and  to  be  used  in  pro- 
curing, furnishing  and  selling  gas  and  electric  power,  etc.,  to 
the  conmiunity  of  its  designated  place  of  business,  were  not 
expressly  restrictive  of  the  corporation's  power  to  purchase  real 
estate  for  an  electric  light  or  power  plant  in  this  State,  or  to 
procure  a  franchise  for  such  plant. 

Seamless,  etc.,  Mfg.  Co.  v.  Monroe,  136, 142  (6). 

11.  Officers, — Authority  of  President. — Power  to  Incur  Debts. — 
Generally  the  president  of  a  corporation  has  no  power  to  bind 
the  corporation  by  incurring  indebtedness,  or  by  his  signature 
to  commercial  paper,  unless  authority  to  do  so  has  been  expressly 
conferred,  or  has  arisen  from  a  course  of  conduct  by  him  in  such 
matters  for  a  long  time  with  the  knowledge  and  acquiescence  of 
the  directors.  Bossert  v.  Geis,  384, 392  (9) . 

12.  Powers. — Limitation  of  Power. — ^A  corporation  has  no  greater 
authority  or  power  than  that  granted  by  the  sovereign  power  of 
the  State,  and  while  it  may  not  exceed  such  power,  it  may  on 
the  other  hand  by  its  articles  of  incorporation  so  limit  its  pur- 
I)ose  and  scope  as  to  deprive  itself  of  the  full  measure  of  r'ght 
and  power  given  to  it  by  statute. 

Seamless,  etc.,  Mfg.  Co.  v.  Monroe,  1.%,  141  (4). 
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CORPORATIONS— GonUnned. 

18.  Profit'Sharinff  Contracts, — DetermMng  Profits. — In  determin- 
ing the  amount  of  the  profits  of  a  oorporatioa  tot  the  purpose 
of  ascertaining  the  amount  due  an  employe  under  an  agreement 
entitling  him  to  participate  in  the  profits  pro  rata  with  the  com- 
mon stockholders,  it  was  proper  to  charge  to  expense  the  money 
paid  out  by  the  company  for  discount  and  interest 

Indiana  Veneer,  etc^  Co,  v,  Hageman,  668»  681  (9) . 

14.  Profit-Sharing  Contracts, — Construction. — Under  an  agreement 
between  a  corporation  and  its  salesman  by  which  the  latter  was 
entitled  "to  participate  in  the  profits"  of  the  corporaticm  **pro 
rata  with  the  common  stock  of  the  company  on  the  basis  of  one 
thousand  dollars'*,  such  salesman  was  entitled  to  share  in  the 
profits  accruing  at  the  end  of  each  year  or  contract  period  re- 
gardless of  whether  dividends  were  declared ;  the  contract  period 
being  from  year  to  year. 

Indiana  Veneer,  etc,  Co,  v.  Hageman,  66S,  676  <2) . 

15.  Proflt-Bharing  Contracts. — Determining  Profits. — Depreciation 
of  Property. — Under  a  contract  entered  into  with  its  salesman 
by  a  corporation  cai^alized  at  $90,000,  whereby  the  salesman 
was  to  receive  a  stated  salary  and  was  to  participate  in  the 
profits  of  the  company  pro  rata  with  the  common  stodi  on  the 
basis  of  $1,000,  It  was  proper  in  determining  the  profits  to  charge 
as  an  item  of  expense  the  amount  of  depreciation  in  the  value 
of  the  plant,  and  to  determine  the  amount  due  such  salesman 
under  the  profit-sharing  agreement  by  dividing  the  amount  of 
profits  on  the  basis  of  $51,000  capitalization  instead  of  $50,000. 

Indiana  Veneer,  etc,  Co.  v.  Hageman,  668»  680  (7). 


Taxation  of,  see  Appeal  18. 

COUNTlfiUCXAIM— 

Demurrer  to,  requires  a  memorandum  of  defects,  see  PLSAnnra  13. 

COURTS— 

It  is  the  duty  of  the  court  to  see  that  exact  Justice  is  d<Hie  In  the 
matter  of  the  sale  of  a  ward's  land,  see  Guabdian  uxd  Wabd  1. 

Rules  of,  have  the  force  and  effect  of  law,  see  Appbai.  3. 

1.  Boards  of  Commissioners. — Jurisdiction. — A  board  of  county 
commissioners,  when  acting  in  a  judicial  capacity.  Is  a  court  of 
inferior  Jurisdiction  and  may  exercise  only  such  power  as  is 
conferred  by  statute.  Larimer  Y,Krau,SS,S7  (2). 

2.  Jurisdiction. — Presumptions. — ^Where  the  record  of  an  Inferior 
court  shows  that  the  court  passed  upon  the  Jurisdictional  facts, 
and  discloses  nothing  conclusively  showing  that  it  did  not  have 
Jurisdiction,  the  same  presumptions  are  indulged  .In  favor  of  the 
regularity  of  its  proceedings  as  are  indulged  in  favor  of  the 
action  of  a  court  of  general  Jurisdiction. 

Larimer Y.Krau,SS, 40  (6), 46  (6). 

3.  Jurisdiction. — Presumptions. — It  will  be  presumed  that  a  court 
of  general  Jurisdiction  had  jurisdiction  of  the  persons  and  of  the 
subject-matter  of  the  action,  unless  it  affirmatively  appears  from 
the  record  that  it  did  not  have  such  jurisdiction,  but  on  the  con- 
trary such  presumption  can  not  be  indulged  in  favor  of  the 
Judgment  of  an  inferior  court  unless  jurisdiction  of  the  persons 
and  of  the  subject-matter  Is  affirmatively  shown  by  its  record. 

Larimer y.Krau,^3,^  (8), 46  (8). 
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CRBDFrOR&— 

Rights  of,  see  OoEFORATiaNif  fk 

CROSSINGS— 

Accidents  OD^  see  Bailboadb  1-3L 

CRUEL  TRBATMENIV- 

See  I>iyoBCB  2,  3. 

DAMAGES— 

See  Fraud  6 ;  Nuisance  1,  2 ;  Pabent  aitd  Cbiia  1,  2. 
Determination  of,  see  Appeal  70. 

1.  Construction  of  Contract — Penalties. — Where  there  is  doubt  as 
to  whether  a  sum  specified  to  be  paid  on  breach  of  a  contract  was 
intended  as  liquidated  damages  or  a  penalty,  the  courts  favor 
that  interpretation  which  makes  such  sum  a  penalty. 

Zenor  v.  Fryor,  222, 227  W, 

2.  Construction  of  Contract, — Penalties. — Where  the  payment  of  a 
smaller  sum  is  secured  by  a  larger,  or  where  the  stipulation  to 
pay  upon  a  default  is  so  framed  as  to  render  the  defaulting  party 
liable  in  the  same  amount  without  regard  to  whether  the  failure 
to  perform  is  complete  or  only  partial,  or  where  there  is  nothing 
in  the  contract  to  indicate  that  the  parties  meant  to  actually 
adjust  the  damages,  and  the  stipulated  sum  is  wholly  collateral 
to  the  object  of  the  contract,  the  sum  so  stipulated  will  be  re- 
garded as  a  penalty,  and  not  as  liquidated  damages. 

Zenor  v.  Pryor,  222, 227  (6) . 

3.  Construction  of  Coniract.-^Penalties. — ^'Forfeit**, — ^A  contract  for 
the  sale  of  land  upon  installments,  providing  that  the  purchaser 
should  forfeit  as  liquidated  damages  an  amount  equal  to  the  full 
purchase  price  of  the  land  in  case  he  failed  to  pay  the  install- 
ments as  provided,  must  be  construed  as  providing  a  penalty  and 
not  liquidated  damages,  since,  though  the  parties  designated  the 
sum  as  liquidnted  damages,  the  use  of  the  word  "forfeit"  strongly 
implies  a  penalty*  and  to  treat  the  sum  as  liquidated  damages 
would  permit  a  recovery  in  the  same  amount  for  a  partial  breach 
as  for  a  complete  failure,  and  in  any  event  the  recovery  of  a 
larger  sum  than  the  balance  due.         Zenor  y.  Pry  or,  222, 228  (7) . 

4.  Liquidated  Damages. — Complaint, — Sufficiency, — Where  the  sum 
named  in  a  contract  to  be  paid  on  its  breach  is  to  be  treated  as 
liquidated  damages,  a  complaint  to  recover  such  sum  is  sufficient 
without  averring  actnal  damages;  but  if  such  sum  is  to  be  re- 
garded as  a  penalty,  actnal  loss  or  damage  resulting  from  the 
breach  must  be  alleged.  Zenor  y.  Pryor,  222, 226  (3). 

5.  Penalties. — Form  of  Contract, — The  form  of  the  contract  does 
not  control  in  determining  whether  the  sum  named  to  be  paid  in 
case  of  a  breadi  is  to  be  deemed  liquidated  damages  or  a  penalty. 

Zenor  v.  Pryor,  222, 227  (5). 


Power  to  Incar,  see  CoEPC»ATioire  11. 

A  corporation  may  borrow  money  from  its  officers  or  directors  for 
the  carrying  on  of  Its  business  or  the  payment  of  its,  see  Cob- 

POSATIONS  7. 

DEEDS— 

As  mortgage,  see  Mobtgages  2. 
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DEFAUI/r— 

See  Sales  3>  4. 

Notice  of,  see  Principal  avu  Surest  3;  4. 

DEMURRER— 

See  Pleading  3,  11-14. 

DEPOSITS— 

See  Banes  and  Banking  1-5. 

Of  money  for  safe^keeplng,  see  Gontbacts  0. 

DESCENT  AND  DISTRIBmON*- 

8urvivinf;  Childless  Second  Wife. — Estate  Acquired  in  Realty, — 
Under  the  proviso  to  82487  B.  S.  1881,  that  "If  a  man  marry  a 
second  or  other  subsequent  wife,  and  has  by  her  no  children,  but 
has  children  alive  by  a  previous  wife,  the  land  which,  at  his 
death,  descends  to  such  wife,  shall  at  her  death  descend  to  his 
children",  such  second  or  other  subsequent  childless  wife  acquired 
a  fee  simple  estate,  and  the  child  or  children  of  the  previous 
marriage,  or  their  descendants,  had  no  Interest  therein,  but 
merely  an  expectancy  to  take  the  same  as  her  forced  heirs  at 
her  death.  Dillman  v.  Fulwider,  632, 636  (2) . 

DISCRETION  OP  COURT — 

See  ExECUTOBS  and  Administbatobs  1,  2. 

DISMISSAI/— 

See  Appeal  15,  46,  47. 

"DIVIDENDS" — 

See  WoBDS  and  Phbases. 

DIVORCE — 

1.  Adultery, — Alimony. — Where  a  divorce  was  frranted  to  a  hus- 
band on  his  cross-complaint  alleging  no  other  ground  for  divorce 
but  that  of  adultery,  the  allowance  of  alimony  to  the  plaintiff 
was  error.  DrollingerY.DrolUnger^llb. 

2.  Cruel  Treatment — Evidence, — Review, — ^Where  the  testimony  of 
plaintiff  In  a  divorce  action,  and  of  the  witnesses  in  her  behalf, 
was  sufficient  to  show  cruel  treatment,  but  was  contradicted  by 
the  testimony  of  the  defendant,  the  action  of  the  trial  court  in 
refusing  a  decree  of  divorce  can  not  be  disturbed  on  appeal. 

Rasher  v.  Rasher,  112, 114  (2) . 

8.  Cruel  Treatment, — Sufficiency  of  Evidence, — ^The  testimony  of 
plaintiff  and  her  daughter  showing  that  defendant  had  frequently 
used  harsh,  abusive,  profane  and  opprobrious  language  toward 
plaintiff,  had  laid  violent  hands  upon  her  and  had  offered  to 
strike  her,  and  in  the  presence  of  others  had  charged  her  with 
adultery,  together  with  the  testimony  of  a  third  person  that  he 
heard  defendant  charge  plaintiff  with  adultery,  would  be  suffi- 
cient, in  the  absence  of  contradictory  evidence,  to  Justify  a 
divorce  to  the  plaintiff  on  the  ground  of  cruel  treatment 

RasherY,  Rasher,  112, 113  (1). 


^ 
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DRAINS — 


1.  Assessments, — Infiinetion, — OoUateraJ  Attack, — Complaint,— An 
action  to  enjoin  the  collection  of  an  assessment  for  drainage  con- 
struction on  the  ground  that  plaintiff  had  no  notice  of  the  pro- 
ceedings before  the  board  of  county  commissioners  is  a  collateral 
attack  on  the  record  of  the  board,  and  the  complaint,  to  be  suffi- 
cient, must  show  that  the  action  of  the  board  In  levying  the 
assessment  was  void.  Larimer  v.  Kra  u,33,37(l),41(l). 

2.  EstaibUshment. — Jurisdiction. — ^The  drainage  statute  confers  Ju- 
risdiction on  the  board  of  county  commissioners  to  establish  a 
drain  and  levy  assessments  to  pay  the  cost  of  the  improvement, 
when  a  petition  as  therein  designated  has  been  filed  and  the 
notice  provided  has  been  given,  and  the  board*s  determination 
as  to  whether  proper  notice  has  been  given  is  Jurisdictional,  and 
the  record  of  its  decision  upon  that  question  is  neither  open  to 
collateral  attack  nor  to  contradiction  by  parol  testimony. 

Larimer  v.  Krau,  33, 40  (4). 

3.  Establishment.-^urisdiction,— 'Collateral  Attack,— The  recital 
in  the  record  of  a  board  of  county  commissioners  in  a  drainage 
proceeding,  that  "finding  the  petition  regular  in  form,  and  the 
bond  being  sufficient,  and  notice  having  been  served  on  all  land- 
owners affected  who  are  not  Joined  in  said  petition,  the  court 
now  orders  the  petition  docketed",  shows  a  determination  of  the 
question  of  notice  and  that  due  notice  had  been  given,  and,  in 
the  absence  of  anything  in  the  record  to  the  contrary  was  con- 
clusive against  collateral  attack  for  want  of  Jurisdiction  of  the 
person.  Larimer  v.  Krau^  33»  41  (7  ) . 

EMPIX>YEB*S  TJABTTiITY  ACT — 

See  Master  and  Servant  3. 

EMPIiOTES— 

Discharge  of,  see  Railboads  4. 
Duty  of  street  car,  see  Cabriebs  2. 
Railroad,  see  Master  and  Servant  62. 
Rules  for,  see  Rauaoads  10. 

EQUITY — 

Jury  Trial, — Verdict. — In  causes  of  equitable  Jurisdiction,  questions 
of  fact  may  be  submitted  to  a  Jury  for  determination  under  §418 
Burns  1914,  §409  R.  S.  1881,  but  since  such  causes  are  for  the 
court  to  try,  the  Jury  can  act  only  in  an  advisory  capacity,  and 
should  not  be  instructed  to  return  a  general  verdict ;  the  proper 
method  being  to  state  the  questions  of  fact  to  be  determined  by 
the  Jury  by  way  of  interrogatories. 

Chicago,  etc,  R.  Co.  v.  Myers,  458, 462  (4). 

ESTABLISHMENT— 

Of  drain,  see  Drains  2,  3. 

ESTATES— 

See  Wills  2,  3. 
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BSTOPPEIi— 

See  GOBFORATIOKS  1. 

Money  Wrongfully  Obtained. — Liability. — ^Where  one  of  two  in- 
nocent parties  must  suffer  loss  through  the  wrongful  act  of  a 
third  person  in  misappropriating  money,  the  loss  must  fall  upon 
the  one  who  placed  such  third  party  in  a  position  by  means  of 
which  he  was  enabled  to  commit  the  wrong  which  occasioned  the 
los&  First  Nat.  Bank  v.  Josef  off,  320, 328  (9 ) . 

EVIDEXGE^^ 

See  Appeal  71,  96-90;  Banks  and  Banking  4;  Cabriebs  3;  Divobcb 
2,  3;  Fixtures  5;  Fraud  3-5»  7,  8;  Highways  3;  Husband  and 
WiFS  4;  Intebest  3;  Master  and  Servant  5,  8,  29,  37.  53; 
Parent  and  Child  2;  Physicians  and  Surgeons  9, 10;  Principal 
AND  Surety  1;  Railroads  9;  Street  Railbqads  4;  Telbqbaphs 
AND  Telephones  4,  5. 

Outside  of  the  record,  see  Judgment  1« 

Review  as  to,  see  Appeal  55-64. 

Sufficiency  of,  see  Bills  and  Notes  5. 

Sufficiency  of,  on  appeal  on  charge  of  bastardy,  see  Babtaiiv; 

To  vary  terms  of  policy,  see  Insurance  12. 

Weight  of,  see  Trial  7. 

Insufficiency  of  the,  Is  presented  by  assigning  that  the  verdict  Is 
not  sustained  by  sufficient  evidence,  see  Appeal  11. 

Where  the,  is  insufficient  to  sustain  the  verdict,  the  defect  can  be 
reached  only  by  a  motion  for  new  trial,  see  Trial  5. 

1.  AdmiasihiUty. — Qualification  of  Witnesses. — It  is  proper  to  ask 
a  witness  questions  as  to  his  age  and  occupation,  as  to  whether 
he  is  a  man  of  family,  or  otherwise,  and  as  to  whether  he  Is 
related  to  the  parties,  or  has  any  pecuniary  Interest  in  the  liti- 
gation, so  that  the  Jury  may  know  something  of  his  qualifica- 
tions as  a  witness. 

Terre  Haute,  etc.,  Traction  Co.  v.  Frischman,  452, 457  (8) . 

2.  Circumstantial  Evidence. — Sufficiency. — In  a  civil  action,  where 
the  solution  of  the  matter  in  controversy  depends  on  circumstan- 
tial evidence,  reasonable  probability  is  the  rule,  and  where  the 
circumstances  agree  with  and  support  the  hypothesis  they  are 
adduced  to  prove,  they  are  sufficient. 

Pittsburffhf  etc.,  R.  Co.  v.  Hoffman,  431, 449  (16). 

3.  Judicial  Notice. — Mortality  Tables. — The  courts  take  judicial 
notice  of  the  American  Experience  Tables  of  Mortality. 

Hay  V.  Meridian  Life,  eto^  Co.,  536, 548  (6). 

4  Judicial  Notice. — The  court  can  not  take  judicial  knowledge 
of  the  length  of  time  a  person  may  live  with  a  dislocated  nedc, 
nor,  from  the  absence  of  visible  marks  of  such  injury  at  the 
time  of  death,  or  thereafter,  that  there  were  no  such  marks  prior 
to  death. 

MutUiH  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329, 337  (8) . 

5.  Judicial  Notice. — The  court  can  not  declare  as  a  matter  of  law 
that  a  dislocated  neck  will  in  every  instance  cause  a  visible 
mark  of  injury  within  the  meaning  of  a  contract  of  Insurance 
exempting  the  insurer  from  liability  in  the  absence  of  visible 
marks  of  injury  upon  the  body  of  the  insured. 
Mutual  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329, 341  ( 11 ) . 
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EVIDENCE — Continued. 

C>.  Opinion  Evidence.  —  Hypothetical  Questions,  —  A  hypothetical 
question  may  include  facts  of  which  there  is  some  evidence,  or 
which  may  fairly  be  inferred  from  the  evidence. 

Wheatcraft  v.  Mi/ers,  371, 379  (9) . 

7.  Opinion  Evidence. — Competency  of  Witnesses. — ^A  witness  need 
not  be  an  expert  in  order  to  express  an  opinion  about  matters 
with  which  he  Is  familiar;  hence  witnesses  shown  to  have  been 
farmers  of  long  experience  in  raising  hogs,  and  to  be  familiar 
with  the  symptoms  of  cholera,  were  sufficiently  qualified  to  state 
that  In  their  opinion  certain  hogs  were  afflicted  with  cholera,  and 
the  fact  that  they  were  not  veterinary  surgeons  would  go  only 
to  the  weight  of  their  evidence. 

Wheatcraft  v.  Myers,  371, 379  (8) . 

8.  Opinion  Evidence. — Hypothetical  Questions. — Experts. — When 
facts  having  some  testimony  to  prove  them  are  stated  hypo- 
thetically  to  an  expert,  and  he  states  his  opinion  based  thereon, 
such  evidence  should  be  considered  along  with  other  testimony 
in  the  case  and  be  given  such  weight  as  the  jury,  under  proper 
instructions,  may  deem  it  to  merit,  regardless  of  the  fact  that 
all  or  a  part  of  the  statements  in  such  hypothetical  question  may 
depend  entirely  for  proof  upon  the  evidence  of  nonexperts. 

Longfellow  v.  Vernon,  611, 629  (16). 

9.  Opinion  Evidence. — Experts. — Nonexperts. — Where  a  question 
depends  wholly  on  scientific  or  expert  knowledge,  persons  not 
possessing  the  requisite  skill  and  knowledge  to  give  their  an- 
swers probative  value  are  not  competent  to  testify ;  but  the  rule 
does  not  limit  or  prescribe  the  testimony  of  nonexperts  as  to 
particular  facts  within  their  knowledge,  which  may  bear  upon 
questions  depending  for  their  ultimate  solution  upon  scientific 
knowledge.  Longfellow  v.  Vernon,  611, 629  (13) . 

10.  Parol  Evidence. — Varying  Written  Contracts. — ^The  rule  that 
a  written  contract  can  not  be  varied  by  parol  evidence  applies 
only  to  the  parties  to  the  contract  and  does  not  preclude  parol 
proof  that  money  belonging  to  plaintiff  was  deposited  by  him  in 
defendant  bank  through  one  of  its  employes  as  its  agent,  not- 
withstanding the  receipt  executed  to  plaintiff  was  the  personal 
receipt  of  such  employe.    FirstN(U.Banky.Josefoff,S20,a2^  (5). 

11.  Presumptions. — Failure  to  Produce. — Where  a  party  has  com- 
petent evidence  readily  obtainable  by  him  to  prove  or  disprove 
any  material  fact,  and  fails  to  produce  it,  the  presumption  Is 
that  the  evidence  if  produced  would  be  unfavorable  to  his  con- 
tention. Abelman  v.  Haehnel,  15, 32  ( 16 ) . 

12.  Sufficiency. — Appeal. — ^Where  the  evidence  supplies  reasonable 
grounds  for  inferring  facts  essential  to  a  recovery  or  defense,  it 
is  sufficient,  and  the  findings  based  thereon  are  conclusive  on 
appeal.  Abelman  v.  Haehnel,  15, 21  (2) . 

13.  Value. — Relevancy. — Loss  of  Personal  Property. — Evidence  of 
plaintiff  as  to  the  value  of  hogs  lost  because  of  cholera  infection 
was  not  objectionable  because  the  questions  propounded  to  him 
did  not  specifically  mention  the  time  and  place  of  the  value, 
where  the  answers  could  only  be  understood  as  meaning  the 
value  at  the  time  and  place  that  they  became  sick. 

Wheatcraft  v.  Myers,  371, 379  (7) . 

14.  Written  Contract. — Lease. — Parol  Evidence. — L'nder  a  lease  of 
land  to  a  Chautauqua  corporation,  where  there  was  no  express 
statement  showing  the  ownership  of  the  buildings  used  by  the 
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corporation,  a  grant  of  "the  free  nse  of  such  buildings  as  the 
hotel,  auditorium,  and  the  water  tower  and  waterworks  system", 
was  sufficiently  ambiguous  to  warrant  the  admission  of  parol 
testimony  as  to  the  construction  placed  thereon  by  the  parties, 
and  as  to  the  relation  the  parties  bore  to  each  other  and  to  the 
subject-matter  of  the  language  quoted. 

HenslerY. Fountaii^Piirk  Co.,  100, 110  (a). 

15w  Written  Contract, — Lease. — Parol  Evidence. — ^Where  a  lease 
to  a  Chautauqua  cori)oration  leased  the  land  in  controversy  for 
a  term  of  years  to  be  used  for  Chautauqua  purposes  during  July 
and  August  of  each  year,  and  "the  free  nse  of  such  buildings 
as  the  hotel,  auditorium,  and  water  tower  and  waterworks  sys- 
tem, with  the  permission  to  lease  to  private  parties  ground  rent 
for  cottages",  etc.,  the  quoted  language  had  to  do  with  the  use 
of  the  structures  in  connection  with  the  land  leased,  rather  than 
their  ownership,  and  in  the  absence  of  a  statement  in  the  lease 
showing  that  the  lessor  was  the  owner  of  the  buildings,  the 
presumption  of  ownership  was  not  conclusive ;  hence  parol  testi- 
mony showing  that  lessee  owned  the  buildings  was  not  objec- 
tionable on  the  theory  that  It  contradicted  the  terms  of  the  lease 
on  that  subject  Henslery.  Fountain  Park  Co.,  100, 110  (2). 

EXCES^nOXS — 

See  Appeal  0,  10. 

Bill  of,  see  Appeal  28. 

To  conclusions  of  law,  see  Appeal  2,  5. 

To  report,  see  Receivebs  4-7. 

To  conclusions  of  law  amount  to  an  admission  that  the  facts  are 
fully  and  correctly  jTound  within  the  issues,  see  Trial  2. 

EXCESSIVE  DAMAGES — 

See  Master  and  Sebvaitt  6 ;  P&incipal  and  Subxttt  5 

EXCHANGE  OF  PROPERTY— 

1.  Fraud. — Duty  to  Disclose  Information. — ^Where  the  parties  to 
an  alleged  fraudulent  exchange  of  property  had  been  close  per- 
sonal friends  for  many  years,  under  circumstances  inspiring 
great  confidence  on  the  part  of  plaintiff,  who  was  a  widow,  and 
she  was  not  In  the  same  relative  position  in  the  transaction  with 
defendants,  who  were  aware  of  her  situation  and  the  confidence 
imposed  in  them  by  her,  defendants  were  under  a  duty  to  act 
in  the  utmost  good  faith  and  to  give  to  plaintiff  all  the  hifor- 
mation  possessed  by  them  which  might  in  any  material  way  in- 
fluence her  in  the  transaction.    FirehaughY.  (Trotfi^^,  421, 428  (3). 

2,  Fraud. — Matter  of  Opinion. — ^Representations  made  by  defend- 
ants in  an  exchange  of  property  with  plaintiff  were  not  mere 
trade  talk,  but  constituted  actionable  fraud,  where  defendants, 
knowing  of  plaintiff's  confidence  in  them  and  that  she  had  a  gen- 
eral knowledge  of  and  was  favorably  impressed  with  an  addition 
to  a  distant  city,  procured  certain  lots  therein  which  were  un- 
desirable and  could  be  purchased  at  a  low  price,  and  then  in- 
formed the  plaintiff  that  the  lots  were  desirable  and  that  they 
were  worth  $3,100,  which  sum  defendants  claimed  to  have  paid 
for  them,  thereby  inducing  plaintiff  to  exchange  her  property  for 
such  lots.  Firebauvh  v.  Trough,  421, 428  (4). 


INDEX.  741 

EXECUTORS  AND  ADMINISTRATOBS— 

1.  Action  on  Claim  Against  Estate. — Testimony  of  Claimant^-^Dia* 
cretion  of  Court. — In  an  action  by  decedent's  daughter  on  a  claim 
against  his  estate  for  services  in  caring  for  him,  where  there 
was  evidence  sufficient  to  remove  the  presumption  that  her  serv- 
ices were  rendered  gratuitously,  and  in  view  of  the  fact  that 
he  had  property  and  that  she  was  under  no  greater  moral  obliga- 
tion than  his  other  chUdren  to  care  for  him,  a  contract  between 
them  could  be  inferred,  the  court  did  not  abuse  its  discretion  in 
calling  the  claimant  as  a  witness,  under  the  provisions  of  §526 
Bums  1914,  Acts  1883  p.  102,  relating  to  the  competency  of  wit- 
nesses in  actions  in  which  executors,  administrators,  etc.,  are 
parties.  Yost  v.  Dunle,  151, 155  (2) . 

2.  Claims. — RequMng  Claimant  to  Testify.-^DiscretUm  of  Court. 
— Under  {526  Bums  1914^Acts  1883  p.  102,  relating  to  the  com- 
petency of  witnesses  in  actions  in  which  executors,  adminis- 
trators, heirs  or  devisees  are  parties,  providing  that  the  court 
^may,  in  its  discretion,  require  any  party  to  a  suit  or  other  per- 
son to  testify,  and  any  abuse  of  such  discretion  shall  be  review- 
able on  appeal",  it  Is  the  duty  of  the  court  on  appeal  to  examine 
into  the  circumstances  under  which  the  discretion  was  exercised, 
since  there  can  be  no  general  rule  for  determining  whether  there 
has  been  such  abuse.  Yost  v.  Dunk^  151, 154  (1). 

3.  Pleading. — Special  Pleas. — An  administrator  by  filing  special 
pleas  not  required  by  the  statute  limits  his  defenses  to  those 
pleaded.  Ahelman  v.  Haehnel,  15, 24  (6) . 


EXHIBITS 

See  PLEAoma  6,  7,  9. 

EXPERT  TESTIMONY — 

See  £jVIDENCe  8,  9;  Physiciaks  aio)  SuBouoifs  8,  6. 

FACTORY  ACT— 

See  Mabter  and  Sebvant  21. 

FELLOW  SERVANT — 

See  Master  and  Sebvaitt  36-38,  68. 

FIDUCIARY  RELATIONS — 

See  AiTOBNEY  and  Client  2. 

FINDINGS— 

See  Trial  1,  3,  24. 
Request  for,  see  TriaIi  4. 

FIRE  INSURANCES— 

See  INSXTBANCE  10,   11. 

FIXTURES — 

1.  Construction  of  Lease. — Right  to  Remove  Fixtures. — ^The  pro- 
vision in  a  lease  for  a  room  to  be  used  as  a  theatre,  and  which 
was  to  be  equipped  by  the  lessee,  to  the  effect  that  the  property 
should  be  surrendered  at  the  end  of  the  term  in  as  good  condi- 
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tioa  and  repair  as  wben  reodved*  and  Sn  as  good  repair  as  tt 
might  be  placed  daring  tlie  temiy  nmst  be  held  to  apply  to  the 
demised  premises,  and  can  not  be  ccmstmed  as  requiring  the 
lessee  to  leave  in  the  building  trade  fixtures  Installed  therein 
by  the  lessee  and  whldi  are  no  part  of  the  demised  real  estate. 

NeuxHutle  Theatre  Ca  v.  Ward^  473, 481  (9) . 

2.  DefltUtUm. — ^In  its  most  generally  acc^ed  moaning,  the  term 
fixtures  is  used  to  indicate  articles  of  a  chatty  nature  firhich 
have  been  actually  or  constructively  annexed  or  attached  to  the 
real  estate  Irrespective  of  the  right  of  remove  by  the  party  by 
whom  they  were  annexed. 

Newcastle  Theatre  Co.  ▼.  Ward,  478, 478  (3) . 

3.  Landlord  and  Tenant. — ^A  piano^  picture  machine^  stage  fur- 
niture and  other  articles  of  personal  property  placed  in  a  theatre 
building  by  a  lessee,  and  which  are  neither  actually  nor  con- 
structively attached  to  the  building,  are  not  fixtures  and  may  be 
removed  by  the  lessee; 

Neiccastle  Theatre  Co.  r.  Ward,  473, 477  (1). 

4.  Permanent  Accession. — Intention, — The  relation  sustained  by 
the  party  to  the  real  estate  to  which  he  has  annexed  an  article 
is  an  Important  consideration  in  determining  whether  the  an- 
nexation was  made  with  the  int^tion  of  making  the  article  a 
permanent  accession  to  the  realty,  and  where  the  article  Is  at- 
tached by  the  owner  of  the  freehold  an  intention  to  make  it  a 
permanent  accession  to  the  real  estate  will  be  more  readily  in- 
ferred than  in  cases  where  the  article  is  attached  by  a  tenant 
for  the  uses  and  purposes  of  his  trade  or  occupaticMi. 

Newcastle  Theatre  Co.  v.  Ward,  473, 478  (5). 

Su  Permanent  Accession^ — Evidence. — ^Testimony  showing  that  the 
president  of  a  theatre  corporation,  at  the  time  of  a  discussion 
with  the  lessor  on  the  question  of  security  for  the  rent  under 
the  lease  of  a  building  to  be  used  for  theatrical  purposes,  stated 
that  the  company  was  going  to  install  four  or  five  thousand 
dollars*  worth  of  fixtures  that  would  be  ample  security  for  the 
rent,  since  his  company  could  never  take  them  out,  can  not  be 
construed  as  evidence  of  an  agreement  that  the  fixtures  were  to 
be  treated  as  a  part  of  the  real  estate,  but  was  merely  the  ex- 
pression of  the  president's  opinion  as  to  the  legal  rights  of  the 
company  under  the  lease. 

Newcastle  Theatre  Co.  v.  Ward,  473, 481  (10). 

0.  Property  of  Tenant, — Property  of  a  tenant  placed  In  a  build- 
ing may  be  in  some  manner  attached  thereto  so  as  to  be  properly 
designated  as  fixtures. 

Newcastle  Theatre  Co.  v.  Ward,  473, 477  (2) . 

7.  Removal. — Landlord  and  Tenant, — As  between  landlord  and 
tenant,  the  general  rule  is  that  the  tenant  may  remove  trade 
fixtures  within  the  term  of  his  lease  if  they  are  capable  of  be- 
ing detached  without  material  injury  to  the  freehold  or  them- 
selves and  of  being  set  up  and  used  elsewhere. 

Newcastle  Theatre  Co.  v.  Ward,  473, 479  (6) . 

8.  Removal. — Landlord  and  Tenant. — ^Where  a  lessee  attempted  to 
remove  fixtures  before  the  lease  was  terminated,  but  was  pre- 
vented from  doing  so  by  a  suit  of  the  landlord  to  enjoin  such 
removal,  the  right  to  thereafter  remove  same  was  not  affected 
by  a  subsequent  forfeiture  of  the  lease. 

Newcastle  Theatre  Co.Y.  Ward,  473;  480  (8). 
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9.  Removal. — Landlord  and  Tenant. — The  lessee  of  an  opera  house 
may  remoTe  as  trade  fixtures  chairs  and  a  steam  heating  plant 
placed  in  the  building  livith  the  landlord's  consent,  where  the 
only  injury  to  the  building  resulting  therefrom  is  the  marks  of 
screw  holes  where  the  chairs  were  attached,  and  holes  in  the 
floor  where  the  steam  pipes  were  attached  to  the  radiators. 

Newcastle  Theatre  Co.  v.  Ward,  473, 479  (7) . 

10.  Right  of  Removal. — How  Determined, — ^Whether  a  fixture  may 
be  removed  depends  on  whether  there  has  been  a  real  or  con- 
structive annexation  of  the  article  to  the  real  estate,  its  ap- 
propriateness or  adaptability  to  the  use  or  purpose  of  that  part 
of  the  realty  to  which  it  is  connected,  and  the  intention  of  the 
party  with  reference  to  making  the  article  a  permanent  acces- 
sion to  the  freehold.    Jfetccastle  Theatre  Co.  v.  Ward,  473, 478  (4). 

FORECLOSURE — 

See  MoBTOAOES  2. 

FOREIGN  CORPORATIONS — 

See  Corporations  9,  10. 

••FORFEIT'* — 

See  Words  and  Phrases. 

FRAUD— 

See  Exchange  of  Property  1,  2;  Husband  and  Wife  3;  Mort- 
gages 3;  Quieting  Title. 

Constructive,  see  Attorney  and  Client  1,  2. 

1.  Actionable  Fraud. — What  Constitutes. — It  is  not  always  essen- 
tial in  proving  fraud  to  show  that  a  party  maldng  false  repre- 
sentations knew  that  they  were  false  when  made,  but  it  is  sufil- 
cient  if  it  is  shown  that  he  made  the  representations  as  being 
true  of  his  own  knowledge,  in  the  nature  of  warranties  of  mate- 
rial facts,  about  which  actual' knowledge  was  obtainable  in  the 
exercise  of  reasonable  care,  and  not  as  a  mere  expression  of 
opinion  or  belief,  and  that  such  representations  were  in  fact 
false.  Wheatcraft  v.  Myers,  371, 377  (  3 ) . 

2.  Determining  Existence. — Conduct. — Words. — Conduct  as  well  as 
words,  and  the  particular  facts  and  circumstances  of  each  case, 
must  be  carefully  weighed  and  considered  along  with  the  rela- 
tion and  situation  of  the  parties  to  a  transaction  In  determining 
whether  fraud  was  perpetrated. 

Firehaugh  v.  Trough,  421, 427  (2) . 

8.  Evidence. — Inference  from  Circumstances. — ^Fraud  is  never  to 
be  presumed,  but  it  may  be  inferred  from  circumstances  and 
need  not  be  proved  by  direct  or  positive  evidence. 

OUlispie  V.  Darroch,  482, 490  (4) . 

4.  Fraudulent  Representations.^Evidence.—Admissihility.— -In  an 
action  for  fraudulent  representations  inducing  the  purchase  of 
hogs  infected  with  cholera,  the  admission  of  the  testimony  of  a 
witness  that  he  had  seen  two  dead  hogs  on  defendant's  farm 
about  two  months  before  the  sale  was  not  erroneous. 

Wheatcraft  v.  Myers,  371, 380  ( 11 ) . 

5.  Fraudulent  Representations.— Evidence.^Admissibnity. — In  an 
action  for  fraudulent  representations  inducing  a  purchase  of 
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hogs  at  a  public  sale,  evidence  tbat  defendant  did  not  demand 
payment  from,  or  sue,  another  purchaser  of  hogs  at  such  sale 
who  refused  to  take  them  away  because  they  would  not  eat,  was 
admissible,  though  of  slight  probative  value. 

Wheatcrap  v.  Myers,  371, 379  ( 10) . 

6.  Fraudulent  Representations.  —  Damages.  —  In  an  action  for 
fraudulent  representations  inducing  a  purchase  of  hogs  infected 
with  cholera,  and  to  recover  for  the  loss  of  other  hogs  infected 
by  coming  in  close  proximity  to  the  hogs  purchased,  where  the 
amount  paid  for  the  hogs  purchased  was  $107.80  and  the  value 
of  the  other  hogs  was  $85,  a  verdict  awarding  $120  was  not 
excessive,  especially  in  view  of  the  fact  that  punitive  damages 
were  authorized.  Wheatcraft  v.  Myers,  371, 378  (6) . 

7.  Fraudulent  Representations. — Evidence. — Admissibility. — ^In  an 
action  for  fraudulent  representations  inducing  a  purchase  at 
public  sale  of  hogs  infected  with  cholera,  sufficient  similarity  of 
conditions  was  shown  to  warrant  the  admission  of  evidence 
that  hogs  bought  by  several  witnesses  became  sick  and  died 
shortly  after  being  removed  from  defendant's  farm,  where  it 
appeared  that  the  purchases  were  made  on  the  same  farm  at 
the  same  sale,  and  that  the  hogs  were  at  the  time  of  the  sale 
penned  near  together,  and  became  sick  so  soon  after  the  sale  as 
to  indicate  that  they  were  infected  at  the  time  of  the  sale. 

Wheatcraft  v.  Myers,  371, 380  (13) . 

8.  Fraudulent  Representations. — Evidence. — Sufficiency. — In  an  ac- 
tion for  fraudulent  representations  as  to  certain  hogs  sold  at 
public  sale,  evidence  that  defendant  represented  the  hogs  to  be 
sound  and  all  right,  together  with  evidence  showing  that  many 
of  the  hogs  showed  signs  of  sickness  on  the  day  of  sale  and  died 
of  cholera  so  soon  after  being  removed  by  the  purchasers  as  to 
give  rise  to  the  conclusion  that  they  were  infected  with  cholera 
the  day  of  the  sale,  and  showing  that  plaintiff  purchased  relying 
upon  the  positive  representations  of  defendant,  was  sufficient,  in 
view  of  all  the  facts  and  circumstances  shown,  to  sustain  the 
verdict  for  plaintiff  as  against  the  contention  that  fraud  had  not 
been  proved,  although  such  verdict  was  against  the  weight  of  the 
evidence.  Wheatcraft  v.  Myers,  371, 375  (2) . 

9.  Punitive  Damages. — Fraudulent  Representations. — Where  rep- 
resentations, which  were  in  fact  false,  were  made  with  such  dis^ 
regard  of  facts  ascertainable  in  the  use  of  due  care  as  to  amount 
to  fraudulent  intent  in  law,  punitive  damages  could  be  assessed, 
though  actual  intent  to  deceive  was  not  shown. 

Wheatcraft  v.  Myers,  371, 377  (4) . 

10.  What  Constitutes. — Proof. — Fraud  must  be  predicated  on  mate- 
rial existing  facts  and  be  alleged  and  proven,  but  it  need  not  be 
established  by  any  particular  kind  or  class  of  evidence. 

Firehaugh  v.  Trough,  421, 427  ( 1 ) . 


See  Bills  and  Notes  2. 

GUARDIAN  AND  WARD— 

1.  Sale  of  Land. — Duty  of  Court. — ^Not  only  is  a  guardian  charged 
with  the  duty  of  protecting  the  interests  of  his  ward  on  a  sale 
of  the  latter*s  real  estate,  but  it  is  also  the  duty  of  the  court  to 
see  that  exact  Justice  is  done  in  such  matters,  and  mere  tech- 
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nlcalitles  will  not  warrant  a  court  in  upholding  a  sale  that  re- 
sults in  wrong  and  injustice  to  the  ward. 

QillispieY.  DarrocJh  482, 491  (5). 

2.  Sale  of  Land, — Action  to  Set  AHde. — ^A  complaint  by  a  guardian 
to  set  aside  a  sale  of  his  ward's  real  estate,  made  by  a  former 
guardian  on  order  of  court,  alleging  that  defendants  had  Imposed 
on  the  former  guardian  and  on  the  court  in  causing  them  to 
believe  that  the  land,  which  was  worth  $3,500,  was  worth  but 
$1,200,  and  had  it  appraised  and  sold  for  that  amount,  was  not 
insufficient  for  failure  to  negative  repayment  of  the  purchase 
price.  (Eliason  v.  Bronnenberg  [1897],  147  Ind.  248,  distin- 
guished. )  Gillispie  t.  Darroch,  482, 489  (2 ) . 

3.  Sale  of  Land, — Action  to  Set  Aside, — Appointment  of  Guardian 
Ad  Litem. — Harmless  Error, — In  an  action  by  a  guardian  to  set 
aside  a  sale  of  his  ward's  real  estate  made  by  a  former  guardian, 
in  which  subsequent  purchasers  came  in  and  filed  a  cross-com- 
plaint to  quiet  their  title,  the  error  in  appointing  a  guardian 
ad  litem  for  the  ward  and  allowing  him  to  answer  such  cross- 
complaint,  was  not  cause  for  reversal,  where  such  ward  in  addi- 
tion to  being  represented  by  her  prc^)er  guardian  was  also  in 
court  by  her  attorney  in  the  main  action,  and  especially  not  at 
the  instance  of  defendants,  since  only  the  ward  could  be  harmed 
by  such  proceeding.  QiUispie  v.  Darroch,  482, 492  (6) . 

GUARDS— 

Defective,  time  for  repair,  see  Master  and  SEsvAirr  26,  31. 
Removal  of,  see  Master  and  Servant  20-27,  51. 

HARMLESS  ERROR^— 

See  Affeal  96-107 ;  Guardian  and  Ward  3 ;  Insurance  6. 

HIGHWAYS— 

1.  Adverse  User.  —  Consent  of  Adjoining  Owner,  —  Under  §7663 
Burns  1914,  Acts  1906  p.  521,  twenty  years*  continuous  use  by 
the  general  public  will  make  a  road  a  highway,  regardless  of 
whether  such  use  is  with  the  consent  or  over  the  objection 
of  the  adjoining  landowner,  or  whether  such  owner  intended  to 
dedicate  it  to  the  public  as  a  highway. 

Stewart  t.  Swartz,  249, 252  (2) . 

2.  Existence. — Extent  of  Use, — Failure  of  Officials  to  Improve, — 
A  way  may  be  a  public  highway,  although  it  is  not  of  great 
length  and  terminates  on  private  property,  and  its  status  as  a 
public  highway  is  affected  neither  by  the  fact  that  it  is  rarely 
used,  nor  by  the  failure  of  the  highway  officials  to  work  or  im- 
prove it.  Stewart  v.  Swartz,  249, 252  (3) . 

3.  Existence. — Evidence, — In  an  action  for  injuries  caused  by  com- 
ing in  contact  with  a  rope  that  had  been  stretched  across  a  way 
by  defendant's  minor  children,  where  there  was  evidence  from 
which  the  Jury  could  have  found  either  that  the  way  was  a 
public  highway,  or  that  it  was  not,  the  evidence  was  sufficient 
to  support  a  verdict  for  plaintiff  as  against  defendants  conten- 
tion that  it  was  merely  a  private  way. 

Stewart  v.  Swartz,  249, 252  (4) . 

4.  Improvement. — Proceedings  Before  Board  of  Commissioners. — 
Collateral  Attack, — The  conclusions  reached  by  a  board  of  county 
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commlfisloners  in  approving  the  report  of  the  engineer  and  view- 
ers and  ordering  the  construction  of  a  highway  improvement 
are  conclusive  against  collateral  attack. 

Bailey  v.  Board,  etc.,  285, 289  (2  ) . 

5.  Improvement — Injunction, — In  view  of  the  fact  that  an  appeal 
lies  from  an  order  of  the  board  of  county  commissioners  approv- 
ing the  report  of  the  engineer  and  viewers  and  ordering  the 
construction  of  a  highway  improvement,  injunctive  relief  can 
not  be  had,  if  the  board  is  acting  within  the  limits  of  the  author- 
ity conferred  upon  it  by  the  statute. 

Bailey  v.  Board,  etc.,  285, 289  ( 1 ) . 

6.  Improvement.  —  Materials,  —  Statutes. — Under  the  act  of  1909, 
Acts  1909  p.  353,  §2,  providing  that  the  materials  used  in  road 
construction  outside  of  cities  and  towns  shall  be  such  as  are 
usually  employed  in  the  construction  of  country  roads,  such  as 
gravel,  broken  stcHie  and  combinations  thereof,  and  that  street 
paving  materials  shall  not  be  used  except  upon  streets  within 
the  corporate  limits  of  cities  and  towns,  the  board  of  commis- 
sioners is  not  restricted  in  the  character  of  binder  to  be  used  to 
prevent  disintegration  of  gravel  and  stone  used  in  country  high- 
way construction,  and  hence  may  authorize  such  improvement  to 
be  made  of  asphalt  BaUey  v.  Board,  etc.,  285, 290  (3). 

HUSBAND  AND  WIFE— 

Surviving  childless  second  wife,  see  Descent  and  DiSTKiBunoir. 

1.  Conveyance  of  Realty  Held  hy  Wife  in  Virtue  of  Prior  Mar- 
riage.— Validity. — ^A  conveyance  by  husband  and  wife  of  realty 
acquired  by  the  wife  by  virtue  of  a  previous  marriage,  made  at 
a  time  when  children  of  her  former  marriage  were  living,  was 
within  the  inhibition  of  {3015  Bums  1914,  §2484  R.  S.  1881,  and 
hence  void.  McBeth  v.  Wetnight,  47, 51  ( 1 ) . 

2.  Conveyance  hy  Wife. — **Incumbrancf?\ — ^"Conreyoncc**. — Power 
to  Lease. — ^A  lease  is  not  an  "incumbrance"  or  "conveyance"  with- 
in $7852  Burns  1914,  §5116  R.  S.  1881,  providing  that  a  married 
woman  shall  have  no  power  to  incumber  or  convey  her  lands, 
except  by  deed  in  which  her  husband  shall  Join ;  hence  a  married 
woman  may  execute  a  valid  lease  for  a  greater  period  than  three 
years  without  her  husband  Joining  therein. 

Spiro  V.  Robertson,  229, 235  (4) . 

3.  Fraud. — lAabiUty  of  Husband. — ^Where  a  husband  aided  his 
wife  in  arranging  a  fraudulent  exchange  of  property  with  plain- 
tiff, and  participated  in  the  profits  of  the  transaction,  so  as  to 
make  it  legally  impossible  to  separate  either  from  the  essential 
and  controlling  facts  of  the  case,  the  court  was  warranted  in 
rendering  Judgment  for  damages  against  both. 

Firehaugh  v.  Trough,  421, 430  (5) . 

4.  Transactions  Bettceen. — Investment  of  Wife's  Money. — Liability 
of  Husband. — Evidence. — In  an  administrator's  action  against  the 
husband  of  the  decedent  to  recover  money  alleged  to  have  been 
obtained  from  decedent  under  circumstances  making  him  liable 
as  a  trustee,  evidence  showing  that  such  money  was  invested  by 
defendant,  together  with  money  of  his  own,  in  a  home  for  him- 
self and  decedent,  and  that  the  title  to  the  same  was  taken  In 
himself  and  decedent  as  tenants  by  entireties  with  the  con- 
sent of  decedent  after  having  had  the  effect  of  such  title  ex- 
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plained  to  her,  can  not  be  said  to  show  a  liability  against  de- 
fendant, and  was  sufficient  to  sustain  a  finding  in  his  favor. 

8crog%n  v.  Dickiaon,  353, 355  (2) « 

5.  Tranaactions  Between, — Separate  Property  of  Wile. — Pre8ump» 
tiona, — Transactions  between  husband  and  wife  are  presumably 
Influenced  by  the  peculiar  relations  of  trust  and  confidence  exist' 
Ing  between  them,  and  where  the  husband  has  taken  possession 
and  has  assumed  the  management  and  control  of  the  money  and 
other  property  of  the  wife,  it  will  be  presumed  that  the  same 
continues  to  be  her  separate  property  and  that  his  holding  is 
that  of  a  trustee  for  her  use  and  benefit,  requiring  him  to  ac- 
count unless  he  is  able  to  overcome  such  presumption  by  proof 
showing  a  gift  to  him  or  that  he  acquired  the  property  through 
some  transaction  which  was  in  all  respects  fair  and  equitable. 

Scrogm  v.  Dickison,  353, 355  ( 1 ) . 

HYPOTHETICAIi  QUESTIONB— 

See  Evidence  6,  8. 

IMPEACHMENT— 

As  to  immaterial  matters,  is  not  proper,  see  WrrRsssES. 

IMPUTED  NEGLIGENCE — 

See  Neguoence  16. 

"INCUMBRANCE'* — 

See  WoBDS  aitd  Phkases. 

"INDEBTEDNESS  ON  ACCOUNT  OP  THE  POLICY" — 

See  WoBDS  and  Phbases. 

INFERIOR  COURT— 

Attack  on  judgment  of,  see  Judgment  1,  2. 

INJUNCTION— 

See  Dbains  1 ;  Highways  5. 

A  delinquent  taxpayer  may  enjoin  the  sale  of  his  real  estate  for 
taxes  if  he  has  personal  property  subject  to  levy  which  has  not 
been  exhausted,  see  Taxation  5. 

Where  there  has  been  a  clear  Invasion  of  the  common  rights  of 
the  citizens  of  a  municipality  by  some  imauthorized  act  of  its 
officers,  an  injunction  will  be  granted  at  the  suit  of  the  proper 
official  on  behalf  of  the  public,  see  Municipal  Cobpobations  9, 11. 

1.  Right  to  Relief, — Existence  of  Legal  Remedy. — Where  there  Is 
an  adequate  remedy  at  law,  injunction  can  not  be  resorted  to; 
hence  the  construction  of  a  highway  Improvement  will  not  be 
enjoined  where  plaintiff  had  the  right  of  appeal  from  the  order 
for  such  construction,  and  failed  to  avail  himself  of  such  right. 

Bailey  v.  Board,  etc,,  285, 291  (4) . 

2.  Vacation  of  Streets,  —  Complaint,  —  Averment  of  Interest. — 
Where  an  Individual  seeks  injunctive  relief  against  the  proposed 
vacation  of  a  street,  the  complaint  must  show  that  he  has  some 
peculiar  Interest  in  the  matter,  and  that  he  will  suffer  some 
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peculiar  damage  different  from  that  which  will  be  snstalDed  by 
the  general  public.  City  of  Indianapolis  y.  Maag,  493, 497  ( 5) . 

8.  Vacation  of  Streets. — Complaint. — Bufflciency, — Averment  of  /«- 
ierest. — A  complaint  by  an  individual  to  enjoin  the  vacation  of 
a  public  street  did  not  suffciently  show  injury  in  plaintiff  dif- 
ferent in  kind  from  that  of  the  general  public,  where  it  merely 
appeared  from  the  averments  as  to  damages,  that  his  injury 
possibly  would  be  greater  in  degree  than  that  of  the  community 
at  large ;  nor  was  the  pleading  aided  by  the  averment  that  plain- 
tiff purchased  his  property  partly  because  of  the  location  of  the 
streets  as  they  then  existed. 

City  of  Indianapolis  v.  Maag,  493, 498  (6) . 

raSTRUCnONB— 

See  TBIAL6-9. 

INSURANCE— 

1.  Accident  Insurance,  —  Exceptions  in  Policy.  —  Construction. — 
**Visibl€^\ — ^A  provision  in  a  policy  exempting  the  company  from 
liability  where  there  is  no  visible  mark  of  injury  on  the  body 
of  insured,  is  for  the  protection  of  the  insurer  against  fraudulent 
claims,  and  is  to  be  reasonably  construed  so  as  to  effectuate  the 
Intention  of  the  parties  as  shown  by  the  whole  instrument,  so 
that  under  such  a  provision  there  can  be  no  escape  from  liability 
where  insured's  death  was  caused  by  dislocation  of  the  neck, 
and  the  cause  was  ascertainable  by  the  examination,  though  not 
observable  upon  the  surface  of  the  body,  since  the  term  ^Msible** 
is  used  in  the  broad  sense  of  perceptible,  discernible,  clear,  dis- 
tinct and  evident 

Mutual  Vrust,  eto^  Co.  v.  Travelers  Protective  Assn.^  329, 338  (9), 
841(9). 

2.  ActUm.'^oss  Within  Warranty  or  Exception. — PleadJtng.'—ThaX 
a  loss  was  within  a  warranty  or  an  exception  shown  by  the 
policy,  is  a  matter  of  defense  which  ordinarily  must  be  pleaded 
affirmatively,  but  where  a  policy  provided  that  defendant  should 
not  be  liable  for  injuries  in  the  absence  of  visible  marks  upon 
the  body,  and  the  complaint  in  an  action  thereon  averred  that 
insured's  death  was  the  result  of  an  accident  which  produced 
visible  marks  upon  his  body,  the  question  of  the  existence  of 
such  marks  was  within  the  issue  formed  by  the  general  denial. 

Mutual  Trusty  etc.,  Co.  v.  Travelers  Protective  Assn.,  329, 335  (0) . 

3.  Action  on  Fire  Policy. — Verdict. — ^Where  plaintUTs  property  was 
insured  under  the  policies  of  two  different  companies  for  $2,500 
each,  and  the  undisputed  evidence  showed  a  total  loss  of  |4.500^ 
a  verdict  for  plaintiff  for  $2,250  on  the  policy  issued  by  defend- 
ant was  not  excessive. 

Humboldt  Fire  Ins.  Co.  v.  Ashhy,  682, 689  (6) . 

4.  Action  on  Policy. — Complaint. — Sufflciency. — A  paragraph  of 
complaint  on  a  benefit  certificate,  alleging  generally  compliance 
with  the  provisions  as  to  proof  of  death  and  all  other  conditions 
necessary  to  recovery,  was  sufficient,  though  allegations  with 
reference  to  the  rejection  of  the  proofs  by  defendant  were  in 
themselves  insufficient  to  show  a  waiver  of  such  proofs. 

Mutual  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329, 333  (3) . 

5.  Action  on  Policy. — Verdict. — Answers  to  Interrogatories. — In  an 
action  on  a  policy  providing  that  the  company  should  not  be 
liable  for  death  from  injuries  of  which  there  was  no  visible 
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mark  upon  the  body  of  Insured,  answers  by  the  Jury  to  inter- 
rogatories showing  that  insured's  death  was  caused  by  disloca- 
tion of  the  neck  and  that  there  were  no  visible  marks  of  the 
injury  on  the  body  at  the  time  of  death,  or  thereafter,  were 
not  in  irreconcilable  conflict  with  a  verdict  for  plaintiff,  in  view 
of  the  fact  that  it  might  have  been  shown  under  the  issues  that 
there  were  visible  marks  which  had  disappeared  before  death. 
Mutual  Trust,  etc.,  Co.  v.  Traveleri  Protective  Assn.,  329,  836  (7), 
337  (7). 

6.  Action  on  Policy, — Compla4nt, — Harmless  Error. — ^In  an  action 
on  a  benefit  certificate,  where  one  paragraph  of  the  complaint 
alleged  that  plaintiff  and  insured  had  duly  performed  all  the  con- 
ditions on  their  part,  that  defendant  had  been  duly  notified  and 
furnished  with  proof  of  death  of  the  insured*  as  required  by 
defendant's  constitution  and  by-laws,  and  that  payment  had  been 
refused  and  liability  denied  by  defendant,  plaintiff  was  not 
harmed  by  the  striking  out  of  another  paragraph  which  alleged 
that  notice  and  proof  of  death  had  been  received  and  accepted 
without  objection  and  retained  by  defendant  until  a  certain  date 
when  the  proof  was  rejected  and  payment  was  refused,  and  that 
defendant's  agent,  who  had  ascertained  the  circumstances  of  the 
death,  denied  the  liability  of  defendant,  since  proof  of  the  mat- 
ters alleged  was  admissible  under  the  paragraph  remaining. 
Mutual  Trust,  etc,  Co.  v.  Travelers  Protective  Assn.,  329,  332  (1), 

334  (1). 

7.  Construction  of  Contract. — ^A  contract  of  insurance,  the  provi- 
sions of  which  are  prepared  by  the  insurer,  if  susceptible  to  more 
than  one  construction,  will  receive  that  construction  most  favor- 
able to  the  person  insured. 

Hay  V.  Meridian  Life,  etc.,  Co.,  536, 545  (1 ) . 

8.  Construction  of  Contract. — Where  the  construction  of  a  con- 
tract of  insurance  as  contended  for  by  the  insurer  would  seem- 
ingly work  a  hardship  upon  the  other  party,  courts  will  exercise 
great  care  in  construing  same  to  ascertain  exactly  what  agree- 
ment was  entered  into  and  to  determine  if  the  construction  con- 
tended for  by  the  insurer  is  the  construction  that  was  assented 
to  by  the  party  Insured. 

Hay  V.  Meridian  Life,  etc.,  Co.,  536, 545  (2) . 

9.  Exceptions  in  Policy. — Construction. — ^Words  of  exception  in  an 
insurance  contract  are  to  be  construed  most  strongly  against  the 
party  for  whose  benefit  they  are  inserted. 

Mutual  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329, 339  (10) . 

10.  Fire  Insurance. — Defenses. — Exceptions  in  Policy. — Pleading. 
— Facts  bringing  an  insurer  within  the  exceptions  to  its  liability 
on  a  fire  policy  providing  for  its  invalidity  if  the  interest  of  the 
insured  be  other  than  unconditional  or  sale  ownership,  or  if 
additional  insurance  is  procured  without  the  company's  consent, 
must  be  specially  pleaded. 

Humboldt  Fire  Ins.  Co,  v.  Ashhy,  682, 686  (3 ) . 

11.  Fire  Insurance. — Exceptions  to  Liability. — Additional  Insur- 
ance.— Notice  to  Insurer. — Knowledge  of  other  insurance  coming 
to  the  agent  of  a  company  in  the  course  of  his  employment  as 
such  is  chargeable  to  the  company,  so  that  in  an  action  on  a 
fire  policy  the  defense  that  plaintiff  had  procured  other  insur- 
ance in  violation  of  a  provision  of  the  policy,  was  avoided  by 
evidence  establishing  plaintiff's  reply  to  the  effect  that  applica- 
tion for  insurance  in  a  certain  amount  had  been  made  to  de- 
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fendant's  agents,  and  that  such  agents,  without  any  request  of 
plaintifT  and  without  calling  her  attention  to  the  terms  of  the 
policy,  issued  the  policy  of  defendant  for  one-half  the  amount 
applied  for,  and  at  the  same  time  issued  the  policy  of  another 
company,  for  whom  they  were  also  agents,  for  the  other  half, 

Humholdt  Fire Im.  Co,  v.  Ashby,  682, 686  (4). 

12.  Life  Insurance. — Evidence, — Evidence  to  Vary  Terms  of  Policy, 
— ^Where  a  policy  of  Insurance  stated  that  the  Insurance  was 
Issued  on  a  four  per  cent  basis,  the  insurer  could  not  assert  that 
It  was  In  fact  upon  a  different  basis,  so  as  to  diminish  the  rights 
of  the  Insured.  Hay  v.  Meridian  lAfe^  etc.,  Co,^  536, 556  (10) . 

IS.  Life  Insurance^ — Proofs  of  Death, — Waiver. — ^The  rejection  of 
proofs  of  death  tendered  after  the  expiration  of  the  time  allowed 
for  making  the  same,  will  not  of  Itself  show  a  waiver  of  proofs 
by  the  company,  but  an  absolute  denial  of  liability  on  other 
grounds  within  the  time  allowed  for  making  proofs  la  a  waiver 
thereof. 

Mutual  Trust,  etc.,  Co.  v.  Travelers  Protective  Assn.,  329,  833  (2), 
334  (2). 

14.  Life  Insurance. — Computation  of  Reserve, — Where  a  Ufe  policy 
was  antedated  seven  years,  on  the  execution  of  a  loan  agree- 
ment by  the  Insured  for  an  amount  representing  the  premiums, 
less  the  cost  of  carrying  the  Insurance  for  that  period,  the  re- 
serve for  such  period  must  be  computed  as  the  seventh  year 
terminal  reserve,  and  not  as  the  eighth  year  initial  reserve. 

Hay  v.  Meridian  Life,  etc,  Co.,  536, 557  (U) . 

15.  Life  Insurance, — ''Reserve^', — "Net  Valued*. — ^The  **reserve"  or 
'^et  value"  of  a  life  insurance  policy  is  the  fund  which  has 
accumulated  out  of  the  net  premiums  paid  thereunder,  and  this 
fund,  together  with  the  net  premiums  to  be  received  in  the  future, 
is  ordinarily  the  exact  mathematical  equivalent  of  the  obliga- 
tion Incurred  by  the  Insurer  to  pay  the  sum  insured. 

Hayy,  Meridian  Life,  etc.,  Co.,  536, 546  (3). 

16.  Life  Insurance, — Amount  of  Recovery, — Deduction  of  Indebted- 
ness,— Where  an  Insurance  policy  was  antedated  seven  years,  and 
the  insured  executed  a  loan  agreement  In  lieu  of  payment  of 
premiums  for  those  years,  which  provided  that  the  indebtedness 
was  a  lien  on  the  policy,  such  agreement  was  binding  on  the 
beneficiary,  although  made  without  her  knowledge  or  consent, 
since  she  obtained  her  rights  only  by  the  contract  of  which  the 
loan  agreement  was  a  part. 

Hay  V.  Meridian  Life,  etc.,  Co.,  536, 551  (8) . 

17.  Life  Insurance, — Premiums, — Dating  Back, — Validity  of  Loan 
Agreement. — ^Where  a  life  Insurance  policy  was  dated  back  seven 
years,  the  mere  dating  back  was  no  consideration  for  the  In- 
sured's execution  of  a  loan  agreement  which,  though  specifying  a 
larger  sum,  purported  to  be  for  a  loan  to  insured  of  the  reserve 
that  would  have  been  created  had  the  Insured  paid  the  premiums 
during  the  seven  years,  but  the  true  consideration  was  the  fact 
that  the  insured  was  placed  in  exactly  the  position  he  would  have 
been  in  had  he  entered  into  the  contract  seven  years  earlier,  so 
that  such  loan  agreement  was  valid  only  to  the  extent  of  the 
net  reserve  value,  at  that  time,  of  a  policy  Issued  seven  years 
prior  thereto. 

Hay  V.  Meridian  Life,  etc,  Co.,  536, 546  (4),  548  (4). 

18.  Life  Insurance. — Dating  Back. — Computing  Net  Reserve.'^ 
Where   a   twenty-payment  life  policy   was   dated   back    seven 
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years,  and  the  Insured  executed  a  loan  agreement  In  lieu  of  the 
premiums  for  those  years,  in  which  it  was  contemplated  that  the 
sum  named  represented  the  amount  of  such  premiums  less  the 
expense  of  carrying  the  Insurance  for  the  period  the  policy  was 
dated  bacfi:,  any  additional  cost  of  an  arrangement  proYidlng  that 
on  death  of  the  insured  within  thirteen  years  the  beneficiary 
should  receive  the  full  amount  of  the  policy  without  deduction 
of  the  loan,  could  not  be  considered  in  determining  the  net  re- 
serve on  the  policy.      Hay  v.  Meridian  Life,  etc.,  Co.,  536^  556  (9) . 

19.  Life  Insurancej-^Nonpayment  of  Premiums. — Extended  Insur- 
ance.— Construction  of  Contract. — Under  a  life  policy  providing 
that  after  three  years'  premiums  had  been  paid,  if  default  were 
made  in  further  payment,  the  insurer  would  continue  the  policy 
In  force  for  Its  full  amount  for  the  term  specified  in  the  table  of 
values  for  extended  insurance,  specifying  in  such  table  of  values 
the  extended  insurance  and  loan  and  cash  surrender  values  for 
each  year  the  policy  was  kept  in  force,  and  providing  tiat  any 
indebtedness  on  account  of  the  policy  outstanding  at  the  time  of 
settlement  would  reduce  the  values  specified  in  such  table  in 
proportion  that  such  indebtedness  bore  "to  the  amount  upon 
which  the  above  guarantees  are  based,''  and  that  the  extended 
insurance  should  be  reduced  proportionately  in  amount  of  in- 
surance  in  force,  and  not  in  the  term  of  extension,  the  amount 
upon  which  such  guarantees  were  based  must  be  deemed  to  be 
the  face  of  the  policy,  and,  on  death  of  the  insured  after  default 
in  payment  of  premiums  and  within  the  term  of  extension,  the 
beneficiary  could  recover  the  face  of  the  policy  less  any  valid 
indebtedness.  Hay  y.  Meridian  Life,  etc.,  Co.,  536, 548  (7) . 

20.  Nonpayment  of  Premiums. — Extended  Insurance. — "Indehted" 
ness  on  Account  of  the  Policy.** — Where  a  policy  of  life  insur- 
ance is  dated  back  a  number  of  years  and  the  insured  thereby 
placed  in  the  position  he  would  be  in  had  he  procured  the  policy 
at  the  time  to  which  it  is  antedated,  his  execution  of  a  loan 
agreement  for  an  amount  equal  to  the  net  reserve  value,  at  that 
time,  of  a  policy  on  which  the  premiums  had  been  paid  during 
the  time  covered  by  the  period  the  policy  is  antedated,  is  for  a 
valid  consideration,  and  is  an  "indebtedness  on  account  of  the 
policy"  within  the  terms  of  a  policy  providing  that  any  indebted- 
ness on  account  of  the  policy  outstanding  at  the  time  of  settle- 
ment should  reduce  proportionately  the  extended  insurance  pro- 
vided for  in  case  of  default  in  the  payment  of  the  premiums. 

Hay  V.  Meridian  Life,  etc.,  Co.^  536, 547  (5) . 

21.  Wheft  Insurance.^  LiaMity.^  **Rohl)erv'\-^"Theft**.^'*Pilfer' 
agef*. — ^Under  a  policy  of  Insurance  on  an  automobile  against  loss 
or  damage  by  "theft,  robbery  or  pilferage",  platntilf  can  not  re- 
cover on  a  finding  of  facts  showing  that  his  automobile  was 
wrongfully  taken  for  the  purpose  of  a  "Joy-ride",  but  not  dis- 
closing any  Intention  to  steal  it,  since  an  intent  to  steal  is  a 
requisite  element  of  either  a  "theft",  "robbery"  or  "pilferage", 
and  such  words  in  an  insurance  policy  are  to  be  given  their  or- 
dinary significance.      Michigan,  etc^  Ins.  Co.  v.  WUls,  256, 258  (2) . 

INTEKES'T— 

See  Bills  and  Notes  3. 

1.  Jury  Question. — Unreasonable  Delay  in  Payment  of  DeM.— The 
determination  of  what  constitutes  unreasonable  and  vexatious 
delay  in  the  payment  of  a  debt,  so  as  to  entitle  plaintUf  to  inter- 
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est,  depends  to  some  extent  upon  the  Hrcumstancea  of  the  par- 
ticular case^  and  Is  generally  a  question  of  fact  for  the  Jury. 

Independent,  etc..  Stores  v.  Earles,  241, 247  (5). 

2.  Recoverv  en  Contract. — Delav  in  Payment, — ^Where  there  has 
been  long  and  unreasonable  delay  in  the  payment  of  compensation 
due  for  services  rendered  under  a  contract,  interest  may  be 
added  thereto  at  the  rate  of  six  per  cent  per  annum  from  the 
time  that  it  was  due. 

Independent,  ete.,  Stores  v.  Barles,  241, 246  (4) . 

8.  Unreasonable  Delay, — Evidence. — ^In  an  action  for  compensation 
for  services  under  a  contract  providing  that  plaintiff  was  to  have 
tweity  per  cent  of  the  net  profits  of  his  employer's  business  for 
the  year,  where  there  was  evidence  showing  that  plaintiff  made 
frequent  requests  for  a  statement  of  the  business,  which  defend- 
ant failed  to  furnish,  and  that  defendant  shortly  before  the  ac- 
tion was  commenced  denied  that  anything  was  due  plaintiff,  an 
instruction  authorizing  the  Jury  to  award  interest,  if  it  found 
that  there  was  unreasonable  delay  in  the  payment  of  any  amount 
due,  was  warranted. 

Independent,  etc..  Stores  v.  Earles,  241, 247  (6) . 

INTERSTATB  OOMMERGB— 

See  TKUB0BAFH8  Am)  TELEPHOmcS  8. 


INTERURBAX  BAHHOADS— 

See  Master  Ain>  Sebvaitt  3. 

••mvBNTioir'— 

See  WoBDS  Ain>  Phbases. 

INVITED  EBROI^— 

See  Appeal  80,  48,  74,  75. 

JUDGMENT— 

Appealable,  see  Appeal  6. 

Preceding  ruling  on  motion  for  new  trial,  see  Appeal  14. 

Ruling  on  motion  in  arrest  of,  see  Appeal  61. 

Ruling  on  motion  for,  notwithstanding  verdict,  see  Appeal  52l 

L  Attach  on  Judgment  of  Inferior  Court. — Jurisdictian.—Epidence 
De  Hors  the  Record. — ^In  a  direct  attack  the  Judgment  of  an  in- 
ferior court  may  be  assailed  upon  the  Jurisdictional  facts  by 
parol  or  other  proof  of  facts  de  hors  the  record,  but*ln  a  collat- 
eral attack  recitals  In  the  record  either  directly  or  by  necessary 
implication  showing  Jurisdiction,  or  that  the  court  passed  upon 
the  Jurisdictional  facts  and  held  them  sufBlcient,  can  not  be  dis- 
puted by  proof  de  hors  the  record.    Larimer  v.  JTrau,  33, 43  (11). 

2.  Judgment  of  Inferior  Court. — Validity. — CoUateral  Attack. — 
Where  the  record  of  a  board  of  commissioners  or  other  inf^<v 
court,  shows  that  the  Jurisdictional  facts  were  passed  upon  and, 
either  expressly  or  by  necessary  implicaticHi,  that  they  were  held 
sufficient,  its  Judgment  is  not  void  in  the  sense  that  it  is  vulner- 
able to  collateral  attack,  unless  from  the  whole  rec(^  it  appears 
that  it  did  not  have  or  acquire  Jurisdiction,  and  for  the  purpose 
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of  ascertaining  such  fact  the  pleadings,  summonses,  notices  and 
other  flies  constitute  a  part  of  the  record  and  may  be  resorted  to. 

Larimer  v.  Krau,  33, 43  (10) ,  45  (10) . 

3.  Collateral  Attach.-^Inferior  Courts. — ^Where  the  record  of  an 
inferior  court  falls  to  show  the  Jurisdictional  facts,  op  such 
facts  do  not  appear  therefrom  by  necessary  Implication,  the  judg- 
ment may  be  attacked  collaterally.      Irarimery.frau,  33, 40  (5). 

4.  Conformity  to  Verdict— Under  §590  Bums  1914,  §564  R.  S. 
1881,  providing  that  when  a  trial  by  jury  has  been  had,  and  a 
general  verdict  rendered,  the  judgment  must  be  in  conformity  to 
the  verdict,  the  trial  court  has  no  discretion  in  the  judgment 
it  may  render,  if  any  is  rendered,  except  that  under  §{572,  573 
Burns  1914.  Acts  1897  p.  128,  §547  R.  S.  1881,  where  a  motion  for 
judgment  on  the  jury's  answers  to  interrogatories  is  interposed, 
it  has  implied  authority  to  render  judgment  thereon  Instead  of 
on  the  verdict  Lake  Erie,  etc.,  R,  Co.  v.  Reed,  G5,  es  (1), 

5.  Jurisdiction. — Presumptions. — Collateral  Attack. — ^While  juris- 
diction is  presumed  in  favor  of  a  court  of  general  jurisdiction, 
and  nothing  is  presumed  in  favor  of  one  of  inferior  or  limited 
jurisdiction,  the  latter  rule  is  limited  and  does  not  apply  as  to 
that  which  affirmatively  or  by  necessary  implication  appears 
from  the  record ;  hence^  where  the  record  of  an  inferior  tribunal 
shows  that  it  was  required  to  ascertain  and  decide  upon  facts 
essential  to  its  jurisdiction,  its  judgment  can  not  be  overthrown 
in  a  collateral  proceeding  by  proof  de  hors  the  record  showing 
that  it  had  not  jurisdiction.  Larimer  Y,Krau,BS,  37  (3). 

6.  Motion  in  Arrest. — Where  there  are  several  paragraphs  in  a 
pleading,  a  motion  in  arrest  of  the  judgment  on  the  ground  that 
one  of  the  paragraphs  is  bad  will  not  lie. 

McQuffln  V.  Lenfesty,  518, 620  (3) . 

7.  Motion  for  Judgment  Contrary  to  Verdict. — ^A  motion  for  judg- 
ment in  favor  of  a  party  against  whom  a  verdict  has  been  ren- 
dered is  unauthorized,  and  the  court  has  no  other  alternative  but 
to  render  judgment  on  the  verdict,  or  on  the  jury's  answers  to 
interrogatories,  where  such  have  been  returned  and  are  sufficient 
to  overcome  the  verdict,  or  to  set  aside  the  verdict  and  grant  a 
new  trial.  Lake  Erie,  etc.,  R.  Co.  v.  Reed,  65, 68  (2) . 

8.  Validity. — ^*Void  Judgment.*' — ^The  judgment  of  a  court  of  rec- 
ord is  not  void  unless  the  thing  lacking  or  making  it  so  is  ap- 
parent on  the  face  of  the  record,  but  if  the  infirmity  does  not  so 
appear,  it  is  merely  voidable.  Larimer  v.  JIratt>  33, 43  (9). 

JUDICIAIi  NOTICE— 

See  EviDEiYCE  3-5. 

JURISDICTION — 

See  Appeal  1 ;  Coubts  1-3 ;  Drains  2,  3 ;  Judgment  1,  5. 
Of  the  State  Board  of  Tax  Commissioners,  see  Taxation  3. 

JURY— 

Invading  province  of,  see  Trial  6. 
Misconduct  of,  see  Appeal  50. 
Trial,  see  Eqt'ity. 

Vol.  57—48 
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KNOWLEDGE — 

Of  danger,  see  Masteb  axd  Sebvaitt  58. 

Of  peril,  see  Negligeiyce  10. 

Of  fact  of  torts  of  child,  see  Pabent  and  Child  3. 

Want  of,  see  Masteb  and  Sebvant  43. 

Of  servant  of  defective  guards,  see  Mabteb  and  Sebvant  31. 

Of  peril  in  time  to  avoid  injury,  see  Stbeet  Railboads  2. 

liANDLORD  AND  TBNANIV- 

See  FixTUBEs  3,  7-9. 

1.  Lease. — A  lease  of  real  estate  is  a  contract  by  which,  ordinarily 
the  owner  divests  himself  of  the  possession  and  use  of  his  prop- 
erty t  in  favor  of  the  lessee,  upon  a  valid  consideration,  for  a 
definite  term.  Spiro  v.  Rohertaon,  229, 234  (2) . 

2.  Lien  far  Rent. — Right  to  Hold  Fixtures. — ^The  law  does  not  give 
a  landlord  a  lien  on  trade  fixtures  belonging  to  his  tenant  as 
security  for  rent        Newcastle  Theatre  Co.  v.  Ward,  473, 482  (11) . 

LAST  CLEAR  CHANCE — 

See  Negligence  11,  18, 10 ;  Stbeet  Railboaob  3. 

*«LEASE** — 

See  WoBDs  and  Ph  bases. 

LEASES— 

See  Pbopebty;  Evidence  14,  15. 

Construction  of,  see  Fixtubes  1. 

A  married  woman  may  execute  a  valid  lease  for  a  greater  period 
than  three  years  without  her  husband  Joining  therein,  see  Hus- 
band AND  Wife  2. 

LEGISLATIVE  INTENT— 

See  Statutes  6-8. 

LETTERS  PATENT — 

See  Patents  4. 

LIENS — 

The  law  does  not  give  a  landlord  a  lien  on  trade  fixtures  belong- 
ing to  his  tenant  as  security  for  rent,  see  Landlobd  and  Ten- 
ant 2. 

LIFE  INSURANCE— 

See  Insubance  12-19. 

MMITATION  OP  ACTIONS— 

See  Advebse  Possession  5. 

Recovery  of  Salary  Fixed  hy  City  Ordinance. — ^An  action  by  the 
superintendent  of  a  hospital  conducted  by  a  city  to  recover  sal- 
ary due  him  for  services  pursuant  to  an  ordinance  fixing  his 
salary  at  a  certain  sum  per  annum,  is  for  the  recovery  of  an 
official  salary  definitely  fixed  by  law,  and  is  therefore  not  gov- 
erned by  the  statute  of  limitations  applicable  in  actions  for  the 
recovery  of  debts  arising  on  contract* 

City  of  Indianapolis  v,  Johes,  515,  517  (1). 
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LIS  PENDENS — 


Purchaser's  Pending  Suit. — Notice. — Arrest  of  Judgment. — ^Where 
an  action  was  begun  to  set  aside  a  guardian's  sale  of  real  estate, 
and  lis  pendens  notice  was  properly  placed  of  record,  persons 
who  thereafter  purchased  the  real  estate  from  defendaint  and 
were  admitted  as  parties  defendant,  were  in  no  stronger  posi- 
tion than  their  grantor,  and,  since  the  complaint  was  sufficient 
as  against  such  grantor,  there  was  no  error  in  overruling  their 
motion  in  arrest  of  Judgment,  where  the  insufficiency  of  the  com- 
plaint was  the  only  reason  urged  in  support  of  the  motion. 

Oillispie  v.  Darroch,  482, 489  (3) . 

lilVERT  STABIiE  KEEPERS— 

Loss  of  Property, — Negligence, — Liability. — ^Where  a  team  of  mules, 
a  team  of  horses  and  some  harness  were  left  over  night  in  a 
stable  operated  by  defendant,  with  the  understanding  that  plain- 
tifiT  was  to  pay  for  the  stable  room,  the  relation  of  bailor  and 
bailee  existed,  so  that,  the  property  having  been  lost  In  a  fire 
during  the  night,  as  a  result  of  the  negligence  of  defendant's 
servant  In  locking  the  door  and  going  away,  making  It  Impossible 
for  the  owner  to  rescue  his  property,  though  he  arrived  In  time 
to  have  done  so,  or  of  defendant's  failure  to  provide  a  watchman 
to  give  an  alarm  In  the  case  of  fire,  defendant  was  liable. 

Belt  JR.,  efc,  Co.  v.  Plummer,  292, 294  (1). 

MACHINERY— 

Dangerous,  see  Masteb  and  Servant  20-27,  49-51. 
Unguarded,  see  Master  and  Servant  2S-32,  66. 

MALPRACTICE — 

See  Physicians  and  Surgeons  2-16. 

MASTER  AND  SERVANT. 


I.    The  Bklation,  1-4. 

n.    Services  and  Compeksation, 
6.6. 

IIL   Master*8  Liability  to  Serv- 
ant, 

(a)  Nature  and  Extent  in 

Qeneral.,  7-14. 

(b)  Works,  Ways   and   Ma- 

chinery, 15-33. 


(c)  Warning  amd  Instruct* 

ISO  Servants.  34. 35. 

(d)  Fellow  Servants,  88-38. 

(e)  Assumption  op  Risk,  39-48. 

(f)  Contributory  Nboli- 

oence,  49-56. 

IV.   Action,  66-72. 


I.    The  Relation. 

!•  Contract  of  Employment. — Renewal. — Discharge. — Grounds. — 
Where  during  the  term  of  a  contract  of  employment,  the  employ- 
er discovered  acts  of  duplicity  on  the  part  of  the  employe,  he 
was  not  required  to  inform  the  employe  thereof,  but,  having  per- 
mitted a  continuation  of  employment  after  the  term,  so  as  to 
operate  as  a  renewal  of  the  contract,  the  employer  could  not 
terminate  the  renewal  term  by  discharging  the  employe  because 
of  such  duplicity,  although  the  same  would  have  Justified  the 
employer's  refusal  to  renew  the  contract. 

Akron  Milling  Co.  v.  Leiter,  394, 40G  (7) . 

2.  Contract  of  Employment.  —  Modification.  —  Consideration.  —  A 
special  finding  of  facts  showing  that  plaintiff,  who  was  employed 
under  a  contract  providing  a  definite  salary  for  the  year,  after 
objecting  to  a  reduction  of  his  salary,  finally  acquiesced  on  being 
informed  that  a  reduction  was  made  in  the  salaries  of  all  the 
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other  employes  and  officers  of  tbe  company^  etc,  did  not  amount 
to  a  rescission  of  the  contract,  but  was  merely  an  attempted 
change  in  the  amount  of  salary  which  in  no  way  affected  his 
right  to  recover  the  amount  provided  by  the  contract,  in  the  ab- 
sence of  a  finding  that  some  consideration  was  paid  to  him  on 
account  of  such  reduction. 

Indiana  Veneer,  etc.,  Co.  v.  Haffeman,  668, 679  (6) . 

3.  Employer* 8  Liahility  Act. — Construction. — Interurhan  Railroads. 
—Since  the  Employer's  Liability  Act  (§8017  Bums  1914,  Acts 
1893  p.  294)  declaring  that  every  railroad  or  other  corporation 
shall  be  liable  for  personal  injuries  suffered  by  any  employe  in 
specified  cases,  is  unconstitutional  in  so  far  as  it  is  intended  to 
apply  to  corporations  other  than  railroad  companies,  and  since^ 
in  view  of  the  distinction  maintained  between  railroads  and 
street  or  interurhan  railroads  throughout  legislative  and  Judicial 
history  on  the  subject,  as  well  as  the  physical  differences  in  the 
construction  and  operation  of  such  roads,  street  and  interurhan 
roads  can  not  be  held  to  be  '^railroads"  within  the  meaning  of  the 
term  as  used  in  said  act,  there  can  be  no  liability  thereunder 
against  an  interurhan  railroad  company. 

Hughes  v.  Indiana  Union  Traction  Co.,  202, 215  (2). 

4.  Employment.  —  Contract  for  Year.  —  Implied  Continuance. — 
Where,  after  the  expiration  of  a  definite  contract  of  employment 
for  one  year,  the  employe  c(Hitinues  in  the  service  without  any 
new  arrangement  or  contract,  it  is  presumed  that  the  employ- 
ment is  for  another  year  under  the  terms  of  the  original  contract 

Akron  Milling  Co.  v.  Leiier,  394^  404  (6). 

II.    Sebvices  ajstd  Compensation. 

5.  Injuries  to  Servant. — Evidence. — Earning  Capacity. — ^In  an  a(s 
tion  for  injuries  sustained  in  operating  a  defectively  guarded  rip- 
saw, where  it  appeared  that  plaintlfTs  trade  was  that  of  paper 
hanging  and  that  his  employment  in  defendant's  factory  was  only 
temporary,  the  admission  of  the  testimony  of  plaintiff  and  his 
father  as  to  plaintiff's  earning  capacity  as  a  paper  hanger  before 
and  after  the  injury  was  proper. 

EvansviUe  Fum.  Co.  v.  Freeman,  576, 588  (15) . 

6.  Injuries  to  Servant. — Excessive  Damages. — An  award  of  $2,000 
to  plaintiff  for  the  loss  of  the  first  and  a  small  part  of  the  second 
Joint  of  the  index  finger  of  the  left  hand  was  not  excessive, 
where  aside  from  pain  and  suffering  and  other  elements  of  dam- 
age, there  was  evidence  indicating  that  plaintlfTs  pecuniary  loss 
from  impairment  of  his  ability  to  earn  wages  exceeded  the  sum 
allowed.  Evansville  Fum.  Co.  v.  Freeman^  576, 590  ( 18) . 

III.    Master's  Liability  to  Sebvant. 

(A)    Natube  and  Extent  in  General. 

7.  Injuries  to  Servant. -^  Liahility.  —  Concurrent  Tfegligence, — 
Where  an  employer  was  negligent  in  furnishing  a  scaffold  in- 
sufficient in  width,  and  such  negligence  was  a  proximate  or  con- 
curring cause  in  producing  injury  to  plaintiff,  he  would  be  liable, 
though  the  dangerous  manner  in  which  the  scaffold  was  placed 
was  the  act  of  an  employe.  Laglery.Roch,79,91  (11). 

8.  Injuries  to  Servant. — Railroad  Employe. — Evidence. — Communp- 
cation    to    Railroad    Surgeon. — Admissibility. — In     a     railroad 
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Bwltchman's  action  for  personal  injuries,  a  statement  relative 
to  the  time,  place  and  manner  of  the  injury,  signed  by  plaintiff 
and  certified  by  the  attending  surgeons,  who  were  in  the  employ 
of  the  railroad  company,  and  whose  report  to  the  company  was 
attached  thereto,  was  properly  excluded  on  the  objection  of  plain- 
tiff that  it  was  a  confidential  communication. 

Chicago,  etc.,  R,  Co.  v.  Schenkel,  175, 188  (9) . 

9.  Injuries  to  Servant. — Trial. — Answerg  to  Interrogatories. — Cov^ 
elusions  of  Law. — In  a  servant's  action  against  the  master  for 
personal  injuries,  answers  of  the  Jury  to  interrogatories  that  the 
injury  to  plaintiff  was  purely  accidental,  that  plaintiff  and  an- 
other were  fellow  servants,  and  that  they  were  performing  a 
duty  which  they  owed  as  fellow  servants,  were  conclusions  of 
law,  and  hence  90uld  not  be  considered  in  determining  whether 
the  answers  were  sufficient  to  overcome  the  general  verdict  for 
plaintiff.  Lagler v.  Rock,  79, 85  (3) . 

10.  Injuries  to  Servant. — Railroad  Employe. — Communication  to 
Railroad  Surgeon. — Admissibility. — While  some  latitude  must 
necessarily  be  given  to  a  trial  court  in  determining  whether  the 
statement  of  one  injured  by  a  railroad  accident,  made  under 
circumstances  rendering  it  a  statement  by  both  the  injured  party 
and  the  attending  surgeon,  comes  within  the  class  of  privileged 
communications,  such  statements,  made  to  or  by  physicians  em- 
ployed by  a  railroad  company  while  attending  an  injured  party 
shortly  after  his  injury,  are  to  be  closely  scrutinized  in  deter- 
mining the  question  of  their  admissibility. 

Chicago,  etc.,  R.  Co.  v.  Schenkel,  175, 189  (10). 

11.  Railroads. — Injuries  to  Servant. — Liability. — Negligence  of 
Surgeon  Employed  by  Master. — A  railroad  company  is  not  liable 
for  damages  resulting  to  one  of  its  injured  employes  through  the 
negligence  of  a  surgeon  called  by  the  company. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644,  648  (1). 

12.  Railroads. — Injuries  to  Servant. — Aggravation  of  Injury. — 
Masterial  Duty. — Where  a  railroad  employe  is  injured  in  his  em- 
ployment so  as  to  be  incapable  of  caring  for  himself,  the  company 
is  bound  to  take  such  steps  as  are  reasonably  necessary  and  prop- 
er under  the  circumstances  to  prevent  aggravation  of  the  injury 
through  exposure,  or  the  lack  of  medical  or  surgical  assistance, 
and  the  failure  of  the  company's  servants  in  this  respect  im- 
poses upon  it  a  legal  responsibility  for  the  consequences. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644,  649  (2). 

13.  Railroads. — Injuries  to  Servant. — Care  of  Injured. — ^Where  the 
servants  of  a  railroad  company  take  into  their  custody  another 
of  the  company's  employes  who  has  been  injured  in  his  employ- 
ment so  as  to  be  incapable  of  caring  for  himself,  they  must  ex- 
ercise reasonable  care  in  the  treatment  accorded  him,  and  such 
care,  under  circumstances  rendering  medical  or  surgical  aid  im- 
perative, would  require  the  removal  of  the  injured  person  to  a 
place  of  safety  and  the  providing  of  medical  or  surgical  aid. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644,  649  (3). 

14.  Railroads. — Injuries  to  Servant. — Negligence  in  Caring  for 
Servant. — Complaint. — In  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  a  complaint  charging  that  decedent 
was  struck  by  defendant's  train  and  rendered  unconscious  but 
that  the  injuries,  though  such  as  to  require  the  immediate  aid  of 
a  surgeon,  were  not  necessarily  fatal,  and  that  the  accident  oc- 
curred on  a  cold  day  at  a  point  two  miles  distant  from  a  city 
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where  proper  aid  could  have  been  had,  sufficiently  disdoeed  a 
duty  to  remove  the  injured  employe  to  a  place  where  proper 
care  could  be  given,  and  to  procure  surgical  aid. 
Tippecanoe  Loan,  etc.,  Co,  v.  Cleveland,  etc.,  R,  Co,,  644,  651  (4). 

(B)     Works,  Ways  aitd  Machinery. 

15.  Injuries  to  Servant. — Assumption  of  Risk. — Change  of  Em- 
ployment. — ^Where  an  employe  is  directed  to  work  at  a  new, 
different  and  hazardous  employment  temporarily  he  is  not 
charged  with  assumption  of  the  risk  during  the  time  requisite 
to  understand  the  hazards  of  such  new  employment. 

Green  Engineering  Co,  v.  Rosinski,  602, 009  (6) . 

10.  Injuries  to  Servant. — THaL — Verdict. — Answers  to  Interroga- 
tories.— Where  the  complaint  charged  that  the  proximate  cause 
of  plaintifTs  injuries  was  the  negligence  of  defendant  in  chang- 
ing plainti£f*s  employment  from  a  safe  and  simple  work  to  a 
difficult  and  dangerous  one  not  embraced  in  his  contract  of  em- 
ployment, and  in  furnishing  him  an  unsafe  place  to  work,  a 
verdict  for  plaintiff  was  overcome  by  the  jury's  answers  to  in- 
terrogatories showing  that  plaintiff  was  employed  to  do  general 
excavating,  and  that  the  breaking  of  cement  in  a  cistern,  which 
he  was  doing  when  Injured,  was  a  part  of  that  employment. 

Qreen  Engineering  Co.  v.  Rosinski,  602, 608  (3) . 

17.  Injuries  to  Servant, — Trial, — Ansv:ers  to  Interrogatories. — 
Construction. — In  a  stone  mill  employe's  action  for  Injuries,  sus- 
tained while  moving  stone,  where  the  particular  danger  which 
plaintiff  charged  as  due  to  the  defendant's  negligence  was  the 
unstable  position  of  a  large  stone  which  rested  upon  a  smaller 
one,  and  the  danger  of  attempting  to  lift  the  smaller  stone  while 
the  larger  was  in  such  position,  the  jury's  answer  to  an  inter- 
rogatory to  the  effect  that  plaintiff,  if  he  had  looked,  could  have 
seen  that  it  was  dangerous  to  move  the  smaller  stone  before 
moving  the  top  stone,  can  not  be  held  to  refer  to  the  general 
danger  incident  to  the  risk,  but  amounts  to  a  finding  that  plaintiff 
could  have  seen  the  particular  danger  which  caused  his  injury 
if  he  had  looked.  Sare  v.  Uoadley  Stone  Co,,  464, 470  (4) . 

18.  Injuries  to  Servant. — Verdict, — Ansicers  to  Interrogatories. — 
In  an  action  by  a  stone  mill  employe  for  Injuries  Incurred  while 
moving  stone,  where  the  negligence  charged  was  the  conduct  of 
defendant's  manager  in  placing  a  large  stone  so  as  to  partially 
rest  upon  a  smaller  one  so  that  it  was  likely  to  be  turned  or 
thrown  over  when  jarred  or  struck  in  the  moving  of  other  stones, 
and  in  directing  plaintiff  to  move  the  lower  stone  without  warn- 
ing him  of  the  danger,  a  verdict  for  plaintiff  w^as  overcome  by 
the  jury's  answers  to  interrogatories  showing  that  the  danger 
was  open,  obvious  and  appreciable  by  a  person  of  ordinary  in- 
telligence, and  that  plaintiff  was  a  man  of  such  intelligence  and 
of  long  experience  in  and  about  stone  mills  and  quarries. 

Sare  v.  Uoadley  Stone  Co.,  464, 469  (3) . 

19.  Injuries  to  Servant. — Trial. — Ansicers  to  Interrogatories. — In 
an  action  by  a  stone  mill  employe  for  injuries  received  while 
moving  stone,  answers  to  interrogatories  showing  that  plaintiff, 
who  was  a  man  of  experience,  was  told  to  move  a  smaller  stone 
which  lay  partially  under  a  larger  one,  without  specific  direction 
as  to  the  manner  of  proceeding,  that  it  was  his  duty  in  such  case 
to  determine  for  himself  the  manner  of  doing  the  work,  that 
thoujrh  t!ie  T>osition  of  the  stones  could  readily  have  been  seen 
In  time  to  have  avoided  the  injury,  plaintiff,  knowing  that  the 
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safer  way  was  to  move  the  top  stone  first,  attempted  to  move 
the  lower  stone  and  was  injured  by  the  falling  of  the  upper  one, 
and  also  showing  that  plaintiff  did  not  know  that  there  was  dan- 
ger In  moving  the  lower  stone  without  first  moving  the  upper 
one,  and  could  not  have  seen  the  danger  of  the  traveler  hooks 
attached  to  the  lower  stone  striking  the  upper  one  so  as  to  knock 
it  over  on  him  in  time  to  have  avoided  the  Injury,  etc.,  were  not 
conflicting  with  each  other,  but  when  construed  together  show 
that,  though  he  had  no  actual  knowledge,  he  had  constructive 
knowledge  of  the  danger.    8are  y,  Hoadley  Stone  Co.,  464, 467  (1) . 

20.  Dangerovfi  Machinery.  —  Operating  Without  Guard.  —  Negli- 
gence Per  Se. — The  act  of  a  master  in  knowingly  permitting  a 
saw  to  be  operated  after  the  guard  had  been  removed,  in  viola- 
tion of  the  duty  imposed  by  §8029  Burns  1914,  Acts  1899  p.  231, 
§9,  constitutes  negligence  per  se.       PuUe  v.  Spencer,  560, 571  (5). 

21.  Dangerous  Machinery. — Duty  to  Guard, — Factory  Act, — Under 
§8029  Burns  1914,  Acts  1899  p.  231,  §9,  relating  to  the  guarding 
of  saws  and  other  dangerous  machinery  and  appliances,  it  is  the 
absolute  duty  of  the  master  to  properly  guard  such  saws  or  ma- 
chinery, if  the  same  may  be  guarded  without  materially  affecting 
their  usefulness,  and  to  use  reasonable  care  to  keep  such  guards 
effective  and  in  place.  Pulse y.  Spencer,  566, 570  (2). 

22.  Dangerous  Machinery. — Failure  to  Guard. — LiaMlity  of  Mas- 
ter.— Where  a  master  has  discharged  the  absolute  duty  Imposed 
on  him  by  §8029  Burns  1914,  Acts  1899  p.  231,  §9.  to  properly 
guard  dangerous  machinery,  the  subesquent  defective  condition 
or  removal  of  such  guard  will  not  render  him  liable  unless  it  is 
shown  that  with  knowledge  of  such  facts,  either  actual  or  con- 
structive, he  permitted  the  machine  to  be  operated  without  prop- 
er guards.  Pulse  v.  Spencer,  566, 571  ( 3 ) . 

23.  Dangerous  Machinery. — Removal  of  Guards. — LiaWity  of  Mas- 
ter.— ^Where  the  removal  of  a  guard  is  expressly  or  Impliedly 
authorized  by  the  master  for  the  purpose  of  repairs  or  changes 
in  the  machiiie,  an  absolute  duty,  which  can  not  be  delegated  so 
as  to  relieve  the  master  from  liability,  devolves  upon  him  to  re- 
place the  guard  when  the  purpose  of  its  removal  is  accomplished ; 
and  where  the  discharge  of  such  duty  is  entrusted  to  a  servant, 
his  negligence  with  reference  thereto  is  that  of  the  master. 

^  Pulse  V.  Spencer,  566,  571  (4 ) . 

24.  Dangerous  Machinery. — Operating  Without  Cfuard. — Consent  of 
Master. — Liahility. — Where  a  master  has  provided  a  proper 
guard,  and  the  servant  thereafter  removes  the  guard  and  operates 
the  machine  in  its  unguarded  condition  with  the  knowledge  of 
the  master,  there  is  such  a  violation  of  the  statutory  duty  owing 
by  the  master  as  to  render  him  liable  for  any  resulting  injury  to 
the  servant,  regardless  of  the  question  of  the  master's  consent, 
either  actual  or  implied.  Ptt?«ev.  flfpencer,566,572  (7). 

25.  Dangerous  Machinery. — Guards. — Duty  of  Master. — Negligence. 
— A  distinction  exists  between  the  master's  failure  in  the  first 
instance  to  properly  guard  a  machine,  and  his  failure  to  keep 
the  guard  in  a  proper  state  of  repair  and  efficiency,  but  the  negli- 
gence in  either  case  is  the  violation  of  the  statutory  duty  which 
requires  the  particular  machine  to  be  properly  guarded,  though 
in  establishing  negligence  in  the  latter  Instance  the  plaintiff 
must  prove  that  defendant  had  knowledge  of  the  defective  or 
inefficient  condition  of  the  guard. 

Evansville  Furn.  Co.  v.  Freeman,  576, 583  (5) ,  585  (5). 
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26.  Dwngerous  Machinery, — Defective  Guards, — Time  for  Repair, 
— ^Kuowingly  permitting  tbe  operation  of  a  machine  with  a  de- 
fective guard  is  as  much  a  violation  of  the  master's  statutory 
duty  as  is  a  failure  to  furnish  a  guard  in  the  first  instance  and 
it  is  not  essential  to  the  liability  of  the  master  to  show  that 
after  he  had  knowledge  of  the  condition  he  had  time  to  make 
repairs,  since  on  learning  of  the  defect  he  must  cease  to  operate 
the  machine  until  repair  is  made  or  a  proper  guard  supplied. 

EvanavilleFum.  Co.  v. Freeman,  576>  583  (6),  585  (6). 

27.  Dangerous  Machinery. — Removal  of  Guards. — Contributory 
Negligence. — Instructions. — A  guard  placed  upon  a  dangerous  ma- 
chine, as  required  by  §8029  Burns  1914,  Acts  1899  p.  231,  f9, 
may  be  rightfully  removed  for  the  purpose  of  repairing  the  ma- 
chine, or  when  the  use  of  such  guard  materially  interferes  with 
its  usefulness;  hence  an  instruction  requested  by  defendant  to 
the  effect  that  the  removal  of  tbe  guard  was  negligence  per  se, 
and  that  if  plaintiff  removed  it  his  act  constituted  contributory 
negligence,  was  properly  refused,  especially  in  view  of  evidence 
showing  that  the  guard  was  not  a  proper  one  and  that  the  use 
of  the  machine  with  the  guard  attached  was  impracticable. 

Pulse  y.  Spencer^  666, 573  (8). 

28.  Injuries  to  Servant. — Unguarded  Machinery. — Assumption  of 
Risk. — ^The  doctrine  of  assumed  risk  has  no  application  where  the 
negligence  charged  consists  in  a  failure  to  comply  with  the  statu- 
tory duty  to  guard  machinery.  Adams  v.  Antles,  594, 600  (5) . 

29.  Injuries  to  Servant. — Unguarded  Machinery. — Evidence. — ^In  a 
8ervant*s  action  for  Injuries  from  a  defectively  guarded  saw,  the 
court  properly  sustained  the  objection  to  a  question  put  to  plain- 
tiff as  to  whose  duty  it  was  to  adjust  the  guard,  since  It  called 
for  a  conclusion  of  the  witness. 

Evansville  Fum.  Co.  v.  Freeman^  576, 690  (16). 

30.  Injuries  to  Servant — Unguarded  Machinery. — Instructions. — 
In  an  action  by  a  servant  for  injuries  caused  by  throwing  his 
hand  against  a  defectively  guarded  saw  while  trying  to  avoid 
a  fall  from  the  slipping  of  his  foot,  an  instruction  tnat  defend- 
ant could  not  escape  liability  merely  by  showing  that  plaintifTs 
foot  slipped  and  that  but  for  that  he  would  not  have  been  hurt, 
was  correct  EvansvUle  Fum.  Co.  y.  Freeman^  676, 588  ( 13 )  • 

31.  Injuries  to  Servant.  —  Dangerous  Machinery. — Defective 
Guards. — Knowledge  of  Servant. — Instructions. — ^In  a  servant's 
action  for  injuries  from  a  defectively  guarded  ripsaw,  an  instruc- 
tion that  if  the  Jury  found  that  the  absence  of  a  proper  guard 
was  the  proximate  cause  of  plaintiff's  injury,  the  further  find- 
ing that  he  knew  its  condition  and  continued  in  the  service  would 
not  defeat  his  recovery,  if  he  was  otherwise  entitled  to  recover, 
was  a  proper  statement  of  the  law  applicable  to  the  case^ 

EvansvUle  Fum.  Co.  v.  Freeman^  576, 586  (10) . 

32.  Injuries  to  Servant. — Unguarded  Machinery. — Improper  Use  of 
Machine. — Assumption  of  Risk. — Liability. — ^That  a  servant  may 
be  held  to  have  assumed  the  risk  arising  from  an  improper  use 
to  which  a  machine  was  being  put  at  the  time  of  his  injury,  does 
not  preclude  him  from  recovering  on  account  of  defendant's 
negligent  failure  to  properly  guard  the  machine,  which  is  suffi- 
ciently charged  as  being  the  proximate  cause  of  the  injury. 

Adams  v.  Antles,  594, 599  (4) . 

33.  Railroads. — Negligence. — Failure  to  Block  Frogs. — While  rail- 
road companies  are  not  in  all  cases  guilty  of  actionable  negll- 
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gence  in  failing  to  block  frogs,  there  are  cases  In  which  they 
may  be  liable  for  such  failure. 

Chicaoo,  etc,  R,  Co,  v.  Schenkel,  175, 186  (7). 

(C)  Wabniho  and  Instbuctinq  Seevants. 

34.  Change  of  Employment. — Duty  to  Warn  Servant, — Assumption 
of  Risk, — ^Where  a  servant  Is  directed  to  work  at  a  more  hazard- 
ous employment  than  that  embraced  in  his  usual  duties,  it  is  the 
master's  duty  to  warn  him  of  the  dangers  and  give  him  such  in- 
structions as  will  enable  him  to  avoid  injury,  unless  the  peril  and 
the  means  of  avoiding  it  are  apparent  to  the  servant  while  per- 
forming the  required  service,  in  which  event  the  servant  assumes 

-    the  risk.  Oreen  Engineering  Co,  y.  Rosinski,  602, 609  ( 7 ) . 

35.  Injuries  to  Servant, — Contributory  Negligence, — Answers  to 
Interrogatories. — In  an  action  by  a  railroad  switchman  for  in- 
juries caused  by  his  foot  being  caught  in  a  frog,  whereby  he  was 
struck  by  approaching  cars,  where  the  complaint  alleged  that 
plaintiff  went  upon  the  track  pursuant  to  an  order  to  close  the 
knuckle  on  a  standing  car  so  that  It  would  not  couple  when 
bumped  by  the  approaching  cars,  the  fact  that  the  Jury's  answers 
to  interrogatories  showed  the  existence  of  a  device  whereby  the 
coupling  pin  could  have  been  raised  without  going  upon  the 
track,  so  that  the  car  would  not  couple  when  bumped,  does  not 
show  that  plaintiff  was  guilty  of  contributory  negligence  in  not 
using  such  device,  in  the  absence  of  a  showing  that  it  was  not 
necessary  to  go  on  the  track  to  close  the  knuckle  as  alleged,  and 
in  Tlew  of  the  fact  that  evidence  was  admissible  to  show  that 
there  was  some  practical  reason  for  closing  the  knuckle  rather 
than  raising  the  coupling  pin,  and  to  show  that  the  location  and 
speed  of  the  approaching  cars  were  such  as  to  make  the  way 
chosen  reasonably  safe  and  proper,  but  for  the  unblocked  con- 
dition of  the  frog.      Chicago,  etc.^  R,  Co,  v.  Schenkel,  175, 184  (6). 

(D)  Fellow  Sebvaitts. 

36.  Answers  to  Interrogatories. — In  an  action  for  injuries  to  an 
employe  by  falling  from  a  scaffold  while  at  work  on  the  sky- 
light of  a  building,  answers  to  interrogatories  showlDg  that 
plaintiff  and  another  were  working  alone  at  the  time,  that  the 
latter  was  doing  a  part  of  the  manual  labor  and  detail  work, 
that  both  were  in  the  employ  of  defendant,  that  both  participated 
In  placing  the  plank  from  which  plaintiff  fell,  and  that  defendant 
was  not  present  and  did  not  direct  the  placing  of  such  plank, 
but  that  it  was  placed  in  a  manner  chosen  by  plaintiff  and  his 
colaborer,  were  sufficient  to  show  plaintiff  and  his  colaborer  were 
fellow  servants.  Lagler v.  Roch,  79, 89  (7) . 

37.  Injuries  to  Servant—Evidence. — ^A  verdict  for  plaintiff  on  a 
complaint  charging  negligence  in  transferring  plaintiff  from  a 
safe  to  a  dangerous  employment  and  in  not  providing  sufficient 
light  for  his  place  of  work,  is  not  sustained  by  the  evidence  which 
clearly  shows  that  the  work  plaintiff  was  doing  at  the  time  of 
bis  injury  was  within  the  scope  of  his  original  employment,  and 
does  not  show  that  the  place  was  insufficiently  lighted,  and  from 
which  it  appears  that  the  injury  was  solely  the  result  of  a  mis- 
understanding between  plaintiff  and  a  fellow  servant 

Oreen  Engineering  Co.  v.  Rosinski,  602, 609  (5 ) . 

38.  Negligence  of  Fellow  Servant. — Where  a  coservant  handles  or 
places  a  safe  instrumentality  so  carelessly  as  to  convert  it,  for 
the  time  being,  into  a  dangerous  agency,  the  master,  If  free  from 
fault,  is  not  liable  for  a  consequent  injury  to  a  servant. 

Lagler Y.  Rock,  79, 90  (9). 


762  INDEX 

MASTER  AKD  SERVANT— Continued. 

(E)     Assumption  of  Risk. 

39.  A  servant  assumes  the  risk  of  all  dangerous  conditions  which 
arise  in  the  course  of  his  employment  and  of  which  he  has  notice, 
even  though  such  conditions  are  the  result  of  the  master's  negli- 
gence, and  he  will  be  deemed  to  have  constructive  notice  of  all 
such  conditions  as  are  discoverable  by  him  in  the  exercise  of  or- 
dinary care.  Dodge  Mfg.  Co.  v.  KronewiUer,  190, 197  (7) . 

40.  Application  of  Rule. — Where  the  doctrine  of  assumed  risk 
is  applicable,  the  person  subjected  to  the  principle  is  held  to 
assume  the  risk  Incident  to  the  enterprise,  when  properly 
equipped  and  conducted,  as  well  as  all  risks  of  defects  or  dan- 
gers of  which  he  has  either  actual  or  constructive  knowledge,  and 
which  he  understands  and  appreciates,  although  they  originate  in 
the  negligence  of  one  who  sustains  to  him  the  relation  of  master 
or  other  contractual  relation. 

PitUlntrght  etc.,  B.  Co.  v.  Hoffman,  431, 437  (4). 

41.  Injuries  to  Servant. — ^A  servant  is  held  to  assume  the  risk  of 
injury  from  dangers  of  which  he  has  knowledge,  and  also  the 
risk  from  dangers  which  he  might  have  discovered  by  the  exer- 
cise of  reasonable  care.     iSare  v.  Hoodley  £f^one  Co.,  464, 409  (2). 

42.  Injuries  to  Servant. — Contributory  Negligence. — ^The  doctrine 
of  assumed  risk  does  not  apply  where  the  negligence  charged 
consists  in  the  violation  of  a  statutory  duty,  and  in  such  cases 
contributory  negligence  is  usually  a  question  for  the  Jury,  ex- 
cept where  It  can  clearly  be  said  to  exist  as  a  matter  of  law, 
but  a  servant  Is  precluded  from  recovery  on  the  ground  of  as- 
sumed risk  in  all  cases  where  the  doctrine  is  applicable,  if  the 
danger  was  known  and  appreciated  and  was  voluntarily  encoun- 
tered by  him.  Sare  v.  Hoadley  Stone  Co.,  464, 472  ( 7 ) . 

43.  Injuries  to  Servant. — Complaint. — Want  of  Knowledge. — In 
the  absence  of  complaint  made  and  a  promise  to  repair,  an  em- 
ploye accepting  a  working  place  provided  for  him  must  use  his 
senses  to  ascertain  the  condition  of  the  place  and  the  dangers 
resulting  therefrom,  and  assumes  all  the  ordinary  risks  which 
are  known  to  him  and  which  are  discoverable  in  the  exercise  of 
ordinary  skill;  but  as  a  matter  of  pleading  the  allegation  that 
the  danger  was  unknown  to  plaintiff  is  sufficient  to  rebut  the 
presumption  of  knowledge,  both  actual  and  constructive. 

Oreen  Engineering  Co.  v,  Rosinski,  602, 606  (2) . 

44.  Injuries  to  Servant — Answers  to  Interrogatories. — In  an  ac- 
tion for  injuries  to  a  servant  by  falling  from  a  building  on  which 
he  was  employed,  where  the  complaint  alleged  on  the  subject 
of  nonassumptlon  of  risk  that  plaintiff,  by  reason  of  his  youth 
and  inexperience,  did  not  understand  the  danger  and  hazard  of 
working  high  above  the  ground  without  proper  scaffolding,  and 
that  he  had  not  been  told  of  same,  neither  the  presumption  aris- 
ing from  a  failure  to  aver  the  contrary,  that  plaintiff  knew  the 
physical  surroundings,  nor  the  answers  by  the  Jury  to  interroga- 
tories that  plaintiff  knew  of  the  existence  of  an  open  court,  and 
that  if  he  fell  he  would  fall  to  the  bottom  of  it,  were  sufficient 
to  overcome  the  general  verdict  for  plaintiff  in  so  far  as  the 
element  of  the  assumption  of  risk  was  concerned,  since  a  knowl- 
edge of  physicial  conditions  does  not  necessarily  compel  a  pre- 
sumption of  knowledge  of  results  that  flow  from  such  conditions. 

Lagler  v.  Roch,  79, 86  (4) ,  87  (4 ) . 

45.  Injuries  to  Servant. — Answers  to  Interrogatories. — Where  the 
complaint  alleged  that  it  was  defendants  custom  to  block  the 
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frogs  In  Its  switch  yard,  and  that,  unaware  of  defendant's  negli- 
gence in  falling  to  block  the  particular  frog  plaintiff,  a  switch- 
man, pursuant  to  an  order  to  close  the  knuckle  on  a  standing 
car,  and  In  accordance  with  the  usual  and  necessary  practice  in 
carrying  out  such  an  order,  stepped  upon  the  track  at  the  end 
of  the  car,  and  that  in  so  doing  his  foot  was  caught  and  held 
in  the  frog,  whereby  he  was  struck  by  approaching  cars,  answers 
by  the  Jury  to  interrogatories  showing  that  an  order  was  given 
plaintiff  to  arrange  the  coupling  apparatus  so  that  it  would  not 
couple  when  the  car  was  "bumped*'  by  some  approaching  cars, 
that  there  was  an  arrangement  whereby  the  coupling  pin  could 
have  been  raised  so  the  car  would  not  have  coupled  when 
bumped,  which  could  have  been  operated  without  going  upon  the 
track,  and  that  plaintiff  could  have  seen  the  frog  and  its  con- 
dition, had  he  looked,  and  that  about  one-half  the  frogs  in 
defendant's  yards  were  blocked,  while  the  others  were  not,  etc., 
were  not  sufficient  to  overcome  a  general  verdict  for  plaintiff,  as 
showing  that  plaintiff  assumed  the  risk  which  caused  his  in- 
jury. Chicago,  etc^  B.  Co,  v.  Schenkel,  175, 181  (5) . 

40.  Master's  Duty. — Safe  Place  of  Work. — ^While  it  is  the  mas- 
ter's duty  to  furnish  the  servant  a  reasonably  safe  place  in 
which  to  work  and  to  exercise  reasonable  care  in  maintaining 
it  in  such  condition,  where  he  has  used  reasonable  care  in  the 
selection  of  materials  from  which  to  erect  a  structure,  with  the 
design  and  purpose  that  the  servants  shall  build  it  for  their  own 
use,  and  the  servants,  with  knowledge  of  such  design  and  pur- 
pose, erect  such  structure  from  such  material  in  accordance  with 
their  own  Judgment,  the  master  can  not  be  held  liable  for  in* 
Juries  sustained  by  one  of  such  servants  by  reason  of  defects  in 
the  structure  growing  out  of  the  manner  of  the  construction 
thereof.  Lagler  v.  Roch,  79, 89  (8) . 

47.  Minor  Employe. — Ordinarily  a  servant  not  only  assumes  all  the 
hazards  necessarily  incident  to  the  service,  but  also  those  that  are 
open  and  obvious,  or  to  be  discovered  by  the  use  of  reasonable 
care,  whether  necessarily  incident  to  the  service  or  not,  and  the 
rule  is  applicable  notwithstanding  such  servant  is  a  minor,  if  he 
is  of  sufficient  age  and  ellscretion  to  comprehend  the  dangers  of 
Ills  employment  Lagler  v.  Roch,  79, 87  (5) . 

48*  Negligence, — Incurred  Risk, — Pleading. — Burden  of  Proof. — In 
cases  involving  the  doctrine  of  assumed  risk  the  burden  is  on  the 
plaintiff  to  allege  and  prove  that  he  did  not  assume  the  risk 
involved,  while  respecting  cases  involving  the  principle  of  in- 
curred risk  the  burden  is  on  the  defendant;  but  in  the  latter 
cases  facts  showing  that  the  risk  was  incurred  may  be  proven 
under  the  general  denial. 

Pittsburgh,  etc.^  B.  Co.  ▼.  Hoffman^  481, 440  (10) . 

(F)      Ck)NTBIBUTOBT  NeQLIGENCE. 

49,  Dangerous  Machinery. — Duty  to  Ouard. — ^The  statutory  duty 
resting  on  a  master  to  guard  dangerous  machinery  can  not  be 
delegated  to  a  servant  so  as  to  relieve  him  of  liability,  though, 
in  such  case  the  servant's  failure  to  discharge  such  duty  may 
render  the  latter  guilty  of  contributory  negligence. 

Evansville  Fum.  Co.  v.  Freeman,  576, 687  (12) , 

50.  Dangerous  Machinery. — Operation  Without  Ouard. — Instruc- 
tions.— A  servant  does  not  assume  the  risk  In  operating  a  dan- 
gerous machine  without  a  guard,  as  required  by  the  statute,  and 
the  question  of  whether  plaintiff  was  guilty  of  contributory  negli- 
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gence  In  thus  encountering  a  known  danger,  when  a  safer  one  was 
known  to  him,  was  for  the  Jury,  where  the  evidence  was  such 
that  the  court  could  not  say  as  a  matter  of  law  that  the  danger 
was  so  apparent  and  Imminent  as  to  render  his  act  one  of  con- 
tributory negligence.  Pulse  v.  Spencer^  566, 574  (9) . 

51.  Dangerous  Machinery, — Operating  Without  Guard. — Liability 
of  Master. — ^The  master  is  not  relieved  from  liability  for  failure 
in  his  duty  to  see  that  guards,  when  rightfully  removed,  are  re- 
placed, and  not  to  permit  a  machine  to  be  operated  knowing  it  to 
be  unguarded  after  such  guard  has  been  wrongfully  removed  by 
reason  of  the  act  of  the  servant  himself  in  wrongfully  remov- 
ing the  guard  or  in  negligently  failing  to  replace  it  after  being 
rightfully  removed ;  but  denial  of  recovery  in  such  case  must  be 
solely  on  the  ground  of  contributory  negligence. 

Pulse  v.  Spencer,  566, 571  (6 ) . 

52.  Injuries  to  Servant. — ^When  a  servant  suflPers  an  injury  by  his 
knowingly  applying  a  reasonably  sufficient  appliance  to  an  im- 
proper use,  or  by  his  misuse  of  it,  without  the  knowledge^  or 
acquiescence  of  the  master,  the  master  is  not  liable. 

Lagler  v.  Roch,  79, 91  ( 10) . 

63,  Injuries  to  Servant. — Assumption  of  Risk. — Evidence. — Jury 
Question. — ^Where  the  evidence  is  susceptible  to  different  reason- 
able inferences  as  to  whether  there  was  an  assumption  of  risk 
or  contributory  negligence,  the  question  is  for  the  jury  under 
proper  instructions;  hence,  where  the  evidence  was  sufficient  to 
warrant  the  inference  that  a  railroad  switchman,  who  was  in- 
jured by  his  foot  being  caught  in  an  unblocked  frog,  had  not 
assumed  the  risk  and  was  free  from  contributory  negligence,  the 
verdict  of  the  jury  was  conclusive. 

Chicago,  etc.,  R.  Co.  v.  Schenkel,  175, 186  (8). 

54.  Injuries  to  Servant. — Jury  Question. — ^Where  plaintiff  was  In- 
jured by  his  hand  coming  in  contact  with  the  unguarded  portion 
of  a  saw  while  removing  waste  material  from  a  chute  leading 
therefrom,  and  at  a  time  when  the  machine  was  being  put  to  a 
use  for  which  it  was  not  intended,  the  question  of  whether 
plaintiff  was  exercising  the  care  which  a  person  of  ordinary 
prudence  would  have  used,  was  for  the  jury. 

Adams  v.  Antles,  594, 600  (8) . 

55.  Iniuries  to  Servant. — Instructions. — In  a  servant's  action  for 
injuries  from  the  operation  of  a  defectively  guarded  ripsaw,  an 
instruction  embodying  the  material  averments  of  the  pleadings, 
including  the  charge  in  the  complaint  that  defendant  knew  of 
the  defective  condition  of  the  guard,  and  stating  in  effect  that 
plaintiff  was  not  required  to  allege  or  prove  his  freedom  from 
contributory  negligence,  but  that  the  burden  of  proving  contribu- 
tory negligence  was  on  defendant,  and  that  plaintiff  must  sus- 
tain the  material  allegations  of  the  complaint  by  a  preponder- 
ance of  the  evidence,  in  which  event  the  finding  should  be  for 
him  unless  it  was  further  found  that  he  was  guilty  of  contribu- 
tory negligence,  was  not  objectionable  as  leading  the  jury  to  be- 
lieve that  the  evidence  on  the  subject  of  contributory  negligence 
must  come  from  defendant,  and  that  it  omitted  the  question  of 
defendant's  knowledge  of  the  defect,  and  especially  In  view  of 
other  instructions  given. 

Svansville  Fum.  Co.  v.  Freeman,  576, 584  (7). 
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IV.    Action. 

56.  Injuries  to  Servant, — General  Verdict, — Effect. — In  a  servant's 
action  against  the  master  for  personal  Injuries,  a  general  ver- 
dict for  the  plaintiff  was  a  finding  that  defendant  was  negli- 
gent in  the  manner  charged,  that  such  negligence  was  the  prox- 
imate cause  of  the  injury,  and  that  plaintiff  did  not  assume  the 
risk  and  was  without  contributory  negligence. 

Lagler  v.  Rock,  79, 85  (1) . 

57.  Injuries  to  Servant. — Verdict. — Answers  to  Interrogatories. — 
Where  answers  to  interrogatories  showed  that  the*  injuries  re- 
ceived by  plaintiff  in  falling  from  a  scaffold  on  which  he  was 
employed  resulted  from  the  act  of  plaintiff  and  another  in  plac- 
ing the  scaffold  in  such  manner  that  it  could  slip  and  fall,  a 
general  verdict  for  plaintiff  could  not  stand. 

Lagler  v.  Boch,  79, 92  (12) . 

68.  Injuries  to  Servant. — Verdict. — Answers  to  Interrogatories. — 
Knowledge  of  Danger. — In  a  stone  mill  employe's  action  for  In- 
juries sustained  while  moving  a  stone  upon  which  a  larger  stone 
was  partially  resting,  a  verdict  for  plaintiff  was  overcome  by 
the  Jury's  answer  to  an  Interrogatory  merely  stating  that  plain- 
tiff could  have  seen  the  danger  if  he  had  looked,  where  other 
facts  found  by  the  answers  were  such  as  to  warrant  the  court 
In  saying  as  a  matter  of  law  that  he  was  not  excusable  for  failure 
to  look.  Sare  v.  Hoadley  Stone  Co.,  464, 471  ( 6 ) . 

59.  Injuries  to  Servant. — Answers  to  Interrogatories. — In  an  ac- 
tion for  injuries  to  a  servant  by  the  sudden  starting  of  a  pneu- 
matic riveter,  due  to  compressed  air  remaining  in  the  tube  after 
the  valve  was  closed,  the  Jury's  answer  to  an  interrogatory  that 
if  plaintiff  had  exercised  the  care  for  his  own  safety  reasonably 
to  be  expected  from  one  of  his  age  and  experience,  he  could  have 
discovered  before  the  Injury  that  the  air  remaining  in  the  tube 
when  the  valve  was  closed  had  force  enough  to  Injure  him,  ac- 
companied by  other  answers  showing  facts  justifying  such  In- 
ference, was  the  finding  of  an  ultimate  fact  as  distinguished  from 
a  conclusion  of  law.      Dodge  Mfg.  Co.  v.  Kronewitter,  190, 198  (8). 

60.  Injuries  to  Servant. — Verdict. — Answers  to  Interrogatories. — 
In  an  action  for  injuries  to  an  employe  caused  by  a  pneumatic 
riveter  being  started  by  the  unexhausted  air  remaining  In  the 
hose  after  the  valve  had  been  closed,  where  a  verdict  for  plain- 
tiff amounted  to  a  finding  that  plaintiff  did  not  assume  the  risk 
Incident  to  the  air  remaining  in  the  tube,  and  that  the  master 
owed  him  a  duty  to  warn  him  of  the  danger,  which  it  negli- 
gently failed  to  do,  the  Jury's  answer  to  an  Interrogatory,  made 
under  circumstances  making  it  a  finding  of  an  ultimate  fact  and 
not  a  conclusion  of  law,  to  the  effect  that  if  plaintiff  had  exer- 
cised the  care  for  his  own  safety  reasonably  to  be  expected  from 
one  of  his  age  and  experience,  he  could  have  discovered  before 
the  Injury  that  the  air  remaining  in  the  tube  when  the  valve 
was  closed  had  force  enough  to  injure  him,  showed  that  plain- 
tiff assumed  the  risk  and  that  defendant  was  not  negligent  in 
failing  to  warn  him,  and  hence  was  In  irreconcilable  conflict  with 
the  fiTeneral  verdict 

Dodge  Mfg.  Co.  v.  Kronewitter,  190, 197  (6) ,  201  (6) . 

61.  Injuries  to  Sen-ant. — Proximate  Cause. — Verdict. — Answers  to 
Interrogatories. — Where  plaintiff  alleged  that  he  was  Injured  by 
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the  sudden  starting  of  a  pnenmatic  riveting  machine  after  the 
compressed  air  valve  had  been  closed,  that  the  machine  was 
causM  to  start  by  reason  of  the  air  remaining  in  the  tube  be- 
tween the  valve  and  the  machine,  and  charging  that  because  of 
his  inexperience,  and  defendant's  failure  to  instruct  him,  he  did 
not  know  that  it  was  necessary  to  exhaust  the  air  remaining  in 
the  tube  after  the  valve  .was  closed,  and  that  the  negligence 
charged  was  the  proximate  cause  of  the  Injury,  answers  to  in- 
terrogatories showing  that  the  machine  would  not  operate  unless 
the  lever  was  moved,  that  it  was  moved  on  the  occasion  of  the 
injury,  but  not  by  defendant,  etc.,  could  not  overcome  the  gen- 
eral verdict  as  showing  the  chain  of  causation  was  broken  by 
an  intervening  agency  which  became  the  sole  proximate  cause, 
since  the  evidence  may  have  disclosed  the  agency  which  moved 
the  lever  and  that  it  was  of  such  character  as  not  to  constitote 
an  independent  Intervening  cause. 

Dodge  Mfg.  Co.  v.  Kronewitter^  190, 196  (4) . 

62.  Injuries  to  Servant. — Railroad  Employe. — lAaWity  of  Master, 
— Under  a  complaint  alleging  that  plaintilTs  decedent  was  em- 
ployed as  a  flagman  on  defendant's  east  bound  freight  train, 
which  had  taken  a  siding  to  allow  a  west  bound  passenger  train 
to  pass,  and  that  such  siding  was  short,  so  that  the  rear  cars 
remained  on  the  main  line  until  the  iwssenger  train  passed  to 
a  point  west  of  the  east  end  of  the  switch,  after  which  the 
freight  train  pulled  in  on  the  siding  and  left  the  main  track 
clear;  that  to  protect  the  rear  cars  from  any  east  bound  train 
decedent  had  gone  a  half  mile  to  the  rear;  that  after  the  main 
track  was  cleared,  and  on  being  recalled  by  his  engineer,  decedent 
started  to  walk  back  and  was  struck  by  the  west  bound  pas- 
senger train;  and  charging  that  decedent*s  death  was  caused  by 
the  violation  by  the  engineer  of  the  passenger  train  of  certain 
rules  of  defendant,  which  provided  that  when  a  train  was  stopped 
under  circumstances  similar  to  those  existing  at  the  time,  it 
was  the  flagman*8  duty  to  go  back  to  stop  trains  from  the  same 
direction  and  remain  until  recalled;  and  if  a  passenger  train 
was  due  in  ten  minutes,  must  remain  until  it  arrived;  that  a 
train  should  not  start  without  proper  signal,  etc.;  no  liability 
was  shown,  since  in  view  of  the  rules  set  out  there  was  no  duty 
on  the  part  of  the  engineer  of  the  passenger  train  to  wait  until 
decedent  returned  and  closed  the  siding,  and  no  violation  of 
such  rules  on  his  part  was  disclosed. 

Kell  V.  Sou  them  R.  Co.,  311, 312  ( 1 ) ,  318  ( 1 ) . 

63.  Injuries  to  Servant. — Complaint. — Theory. — Anstcers  to  Inter- 
rogatories.— Where  the  Jury's  answers  to  interrogatories  are  in 
conflict  with  the  verdict  for  plaintiff  upon  the  theory  of  defend- 
ant's negligence  as  charged  in  the  complaint,  the  verdict  can  not 
be  permitted  to  stand  merely  because  answers  relating  to  a  frag- 
ment of  such  theory  nullify  each  other  or  are  such  that  they 
might  be  reconciled  with  the  verdict. 

Qreen  Engineering  Co,  v.  Rosinslci,  602, 608  (4) . 

64.  Injuries  to  Servant. — Complaint. — A  complaint  charging  that 
plaintiff  was  employed  to  perform  a  service  that  was  not  danger- 
ous and  was  shortly  after  placed  at  dangerous  work  which  was 
not  embraced  in  his  contract  of  employment,  that  he  was  inex- 
perienced and  had  no  notice  or  knowledge  of  the  danger  of  such 
work  and  had  no  opportunity  to  inform  himself  of  such  danger, 
and  that  defendant  had  knowledge,  etc.,  suflldently  stated  a 
cause  of  action.       Oreen  Engineering  Co.  v.  Rosinski,  602, 606  (1). 
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65.  Injuries  to  Servant — Complaint, — Theory, — Sufflciency, — Mo- 
tUm  to  Separate  into  Paragraphs, — ^A  complaint  for  injuries  to 
a  servant  alleging  facts  bringing  the  cause  within  the  factory 
act  (§8029  Burns  1914,  Acts  1899  p.  231,  §9),  and  also  alleging 
facts  consistent  with  the  statement  of  a  cause  of  action  at  com- 
mon law,  was  Insufficient  upon  the  latter  theory  In  the  absence 
of  an  allegation  that  plaintiff  had  no  notice  or  knowledge  of 
the  condition  relied  upon  as  constituting  negligence;  hence  no 
harm  could  result  from  overruling  a  motion  to  separate  the  com- 
plaint into  paragraphs.  Adams  v.  Antles,  694, 698  (3) . 

66.  Injuries  to  Servant — Unguarded  Machinery. — Complaint. — A 
complaint  for  Injuries  to  plaintiffs  hand  by  coming  ^  contact 
with  a  heading  saw  while  removing  waste  material  from  a  chute 
leading  from  the  saw,  alleging  that  the  doing  of  such  work  was 
a  part  of  his  duty,  that  the  injury  resulted  from  defendant's 
negligence  to  properly  guard  the  saw,  etc.,  sufficiently  stated  a 
cause  of  action  under  the  factory  act  (88029  Burns  1914,  Acts 
1899  p.  231,  §9),  notwithstanding  other  allegations  consistent  with 
a  charge  of  negligence  at  common  law,  but  insufficient  to  con- 
stitute a  cause  of  action  on  that  theory.  (Terre  Haute^  e*o.,  R. 
Co.  V.  McCorkle  [1895],  140  Ind.  613,  distinguished.) 

Adams  v.Antles, 604, 6QQ  (1),698  (1). 

67.  Injuries  to  Servant. — Complaint. — Theory. — ^A  complaint  by  a 
servant  for  the  loss  of  a  finger  while  operating  a  saw,  alleging 
a  failure  to  properly  guard  the  saw  as  required  by  statute,  In 
that  the  guard  was  old  and  defective  so  that  it  would  move  out 
of  its  proper  position  and  leave  the  saw  exposed,  that  plaintiff's 
foot  slipped  and  in  attempting  to  avoid  falling  he  threw  out  his 
hand,  which,  by  reason  of  the  defective  guard,  struck  the  saw 
and  was  injured,  and  that  if  the  saw  had  been  properly  guarded 
the  Injury  would  not  have  occurred,  etc.,  charges  negligence  in 
the  violation  of  a  statutory  duty,  and  is  not  upon  the  theory  of 
the  violation  of  a  common-law  duty  to  make  needed  repairs  ac- 
cording to  promise.    Evansville  Fum.  Co.  v.  Freeman^  576, 682  (3) . 

68.  Injuries  to  Servant, — Complaint. — Negligence  of  Fellow  Serv- 
ant.— In  an  employe's  action  for  injuries  in  falling  from  a  scaf- 
fold, where  the  complaint  expressly  charged  that  defendant  neg- 
ligently constructed  and  maintained  the  scaffold  In  the  manner 
set  out,  but  not  disclosing  what  relation  another  who  was  work- 
ing with  plaintiff  bore  to  plaintiff,  was  broad  enough  to  sustain 
proof  that  plaintiff's  colaborer  was  a  vice  principal,  and  It  was 
not  necessary  to  allege  that  the  injury  was  not  the  result  of  the 
negligence  of  a  fellow  servant.  Laglery.  Roch,  10,88  (Q). 

69.  Injuries  to  Servant. — Complaint. — Sufficiency. — Assumption  of 
Risk. — ^A  complaint  by  a  railroad  switchman  for  injuries  sus- 
tained while  in  the  performance  of  his  duties,  alleging  that  it 
was  the  custom  of  defendant  to  block  the  frc^s  in  its  switch 
yard,  which  was  known  to  plaintiff  and  relied  upon  by  him,  that 
in  obedience  to  an  order  of  the  yard  foreman  to  close  the  knuckle 
on  a  standing  car,  plaintiff  stepped  upon  the  track  at  the  end  of 
said  car,  which  was  the  usual  and  customary  way  In  proceed- 
ing to  obey  such  order,  and  that  in  so  doing  he  stepped  into  a 
frog  which  defendant  had  nejsrligently  failed  to  block,  whereby 
his  foot  was  cau.cht  and  held  until  he  was  struck  and  Injured 
by  approaching  cars,  and  that  plaintiff  had  no  knowledge  that 
such  fro^  was  not  blocked,  nor  of  its  defective  and  dangerous 
condition,  was  not  insufficient  as  showing  that  the  cause  of  the 
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injury  was  one  of  the  ordinary  risks  incident  to  plaintifTs  em- 
ployment, and  assumed  by  him,  or  as  showing  that  plaintiff  was 
guilty  of  contributory  negligence. 

Chicago^  etc.,  R.  Co.  v.  Schenkelt  175, 178  (1). 

70.  Injuries  to  Servant — Complaint. — General  and  Specific  AllegO' 
iions. — A  complaint  in  a  servant's  action  for  injuries  caused  by 
a  pneumatic  riveter  starting  up  after  the  air  had  been  cut  oflF 
at  the  valve,  alleging  that  plaintiff  was  inexperienced,  that  de- 
fendant did  not  instruct  him  that  after  the  air  had  been  shut 
off  at  the  valve  it  was  necessary  to  exhaust  the  compressed  air 
remaining  in  the  hose  between  the  valve  and  the  machine,  and 
that  after  the  valve  had  been  shut  off  the  machine  was  sud- 
denly put  in  motion,  causing  plaintiff's  injury,  and  also  alleging 
generally  that  the  negligence  charged  was  the  proximate  cause 
of  the  injury,  was  not  insufficient  on  demurrer  as  showing  that 
the  negligence  charged  was  not  the  proximate  cause,  since  the 
specific  charges  were  not  inconsistent  with  the  general  allega- 
tion that  the  negligence  charged  was  the  proximate  cause,  even 
though  they  showed  that  the  machine  was  put  in  motion  by  an 
intervening  agency,  in  view  of  the  fact  that  it  did  not  appear 
to  have  been  an  independent  intervening  agency,  or  that  it  was 
one  which,  in  the  exercise  of  reasonable  foresight  and  prudence, 
was  not  to  be  expected  to  intervene. 

Dodge  Mfg.  Co.  Y.  Kronewitter,  190, 192  (1),  105  (1),  196  (1). 

71.  Railroads. — Injuries  to  Servant. — Complaint. — Negligence  in 
Caring  for  Servant. — Jury  Question. — In  an  action  for  the  death 
of  a  railroad  employe  from  negligence  in  failing  to  render  proper 
care  following  an  injury,  an  allegation  of  the  complaint  that 
defendant's  agents  after  placing  the  injured  man  in  a  car  were 
negligent  in  not  backing  the  train  to  a  city  two  miles  away  and 
placing  him  in  a  hospital  there  instead  of  carrying  him  on  to  a 
small  station,  was  sufficient  to  authorize  proof  of  facts  showing 
the  practicability  of  backing  the  train  so  as  to  have  obtained 
earlier  care  and  medical  aid,  and  on  the  making  of  such  proof 
the  question  of  whether  ordinary  care  required  such  course  was 
properly  for  the  Jury. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644^  652  (6) . 

72.  Railroads. — Injuries  to  Servant. — Negligence  in  Caring  for 
Servant. — Complaint. — ^The  averments  in  a  complaint  for  the 
death  of  a  railroad  employe  from  negligence  in  not  caring  properly 
for  him  immediately  following  an  injury,  charging  that  he  was 
negligently  placed  in  a  car  that  was  cold  and  that  no  cover  was 
provided,  by  reason  of  which  he  became  chilled  and  his  vitality 
was  reduced,  and  that  defendant's  agents  negligently  failed  to 
bandage  the  wound  or  to  adopt  any  means  to  stop  the  flow  of 
blood,  whereby  his  physical  strength  was  reduced  and  his  power 
to  resist  blood  poisoning  greatly  impaired,  were  allegations  of  the 
ultimate  fact  of  defendant's  negligence,  and  were  sufficient  to 
admit  proof  of  every  evidentiary  fact  necessary  to  show  that 
defendant's  servants  did  not  use  due  care  in  view  of  all  the  cir- 
cumstances. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 651  (5). 

MECHANICS'  LIENS — 

Waiver  of,  see  Contracts  5. 
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1.  Discharge. — Purchase  of  Property  by  Municipal  Corporation, — 
A  valid  mechanic's  lien  Is  not  discharged  by  the  subsequent  pur- 
chase of  the  property  by  a  municipal  corporation,  and  its  enforce- 
ment can  not  be  defeated  on  the  ground,  that  such  lien  may  not 
be  acquired  upon  the  property  of  a  municipal  corporation. 

City  of  Portland  v.  Indianapolis,  etc..  Fuel  Co.,  166, 170  (1). 

2.  Enforcement. — Complaint. — Construction. — ^A  complaint  to  en- 
force a  mechanic's  lien,  alleging  that  one  of  the  defendants,  a 
city,  owned  a  waterworks  and  electric  plant  housed  in  a  brick 
building  owned  by  it  and  situated  on  real  estate  owned  by  It, 
that  it  entered  Into  a  contract  with  a  codefendant  by  which  the 
latter  agreed  to  install  in  such  building  a  power  plant,  consist- 
ing of  engines,  boilers,  feed  pumps,  etc.,  to  be  erected  on  founda- 
tions to  be  furnished  by  defendant  city,  and  to  lease  such  power 
plant  to  the  city  for  a  term  of  two  years  with  an  option  to 
purchase,  that  plaintiff  furnished  material  used  in  installing  such 
power  plant,  that  at  the  time  such  material  was  furnished  and 
used  the  city  was  the  owner  of  the  real  estate  "and  buildings", 
and  its  codefendant  was  the  owner  of  the  machinery,  boilers, 
engines,  equipment,  "and  building*',  and  that  they  were  to  re- 
main the  property  of  such  codefendant  until  purchased  by  the 
city,  and  that  the  city  thereafter  purchased  same  with  full  knowl- 
edge of  plaintifTs  lien,  can  not  be  fairly  construed  as  alleging 
that  the  city's  codefendant  had  acquired  an  Interest  in  the  build- 
ing, or  in  the  real  estate  on  which  it  was  located,  against  which 
a  mechanic's  lien  could  be  acquired. 

City  of  Portland  v.  Indianapolis,  etc..  Fuel  Co.,  166, 170  (2) . 

8.  Nature  of  Lien. — Statutory  Origin. — ^The  right  to  a  lien  for 
materials  furnished  is  purely  of  statutory  origin,  and  the  lien 
must  be  acquired  and  enforced,  if  at  all,  in  pursuance  of  the 
provisions  of  the  statute. 

City  of  Portland  v.  Indianapolis,  etc.,  Fuel  Co.,  166, 171  (4). 

4.  Property  Subject.  —  Separate  Parts  of  Building  or  Articles 
(PAeretn.— Under  the  provisions  of  §8295  Burns  1908,  Acts  1899 
p.  569,  providing  for  liens  in  favor  of  materialmen,  etc.,  the  lien 
given  is  upon  the  building  or  other  structure  erected,  repaired, 
or  altered,  for  which  the  material  was  furnished,  and  upon  the 
interest  of  the  owner  of  the  real  estate  on  which  the  building 
or  other  structure  stands  or  with  which  it  is  connected,  and 
can  not  be  acquired  upon  separate  though  component  parts  of 
the  building  or  structure,  or  upon  specific  articles  furnished  for 
a  building  as  distinct  from  the  building  itself. 

City  of  Portland  v.  Indianapolis,  etc..  Fuel  Co^  166, 172  (5 ) ,  174  (5 ) . 

5.  Property  Subject.  —  Property  of  Municipal  Corporation.  —  An 
agreement  by  a  manufacturing  company  to  install  a  power  plant, 
consisting  of  boilers,  engines,  etc.,  in  a  building  owned  by  a 
city  and  situated  on  real  estate  owned  by  it,  and  to  lease  such 
plant  to  the  city  for  a  period  of  two  years  with  option  to  pur- 
chase, and  with  the  right  in  such  company  to  remove  the  prop- 
erty at  the  end  of  two  years,  if  it  was  not  purchased,  the  title 
to  remain  in  the  company  unless  purchased,  was  in  effect  merely 
a  conditional  sale  of  the  property  to  the  city,  and  created  in  the 
company  no  interest  in  tbe  building  or  plant  against  which  a 
mechanic's  lien  could  be  acquired  by  one  furnishing  material  to 
such  company. 

City  of  Portland  v.  Indianapolis,  etc..  Fuel  Co.,  166, 171  (3) ,  173  (3). 

Vol.  57—49 
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d.  Waiver. — Contracts. — The  statutory  right  to  file  or  enforce  a 
mechanic's  lien  may  be  waived  by  contract,  bat  to  constitute 
such  a  waiyer  the  contract  must  contain  language  either  ex- 
pressly, or  by  clear  implication,  covenanting  against  liens  in 
terms  that  a  mechanic  or  materialman  may  readily  understand. 

Carson,  etc.,  Co.  v.  Cleveland,  eto^  B.  Co,,  857, 359  (1). 

BfEMORANDUM — 

Required  to  accompany  a  demurrer,  see  Pieadino  12-14. 

MESSAGES— 

Failure  to  deliver,  see  Telegraphs  and  Telephonic  1-5. 

MINES  AND  MINERALS — 

1.  Coal  Mines. — Adverse  Possession. — While  actual  possession  of 
a  coal  right  does  not  require  that  one  shall  live  in  the  coal 
mine,  and  is  not  to  be  confused  with  residence,  such  possession 
is  not  sufficiently  established  so  as  to  show  title  by  adverse  pos- 
session under  color  of  title  by  mere  proof  of  the  general  reputa- 
tion of  ownership.  McBeth  v.  Wetnight,  47, 57  (11). 

2.  Coal  Lands. — Severance  of  Surface  and  Mineral  Rights — Ad- 
verse Possession. — Where  tlxere  had  been  a  severance  between 
the  surface  of  certain  land  and  the  underlying  coal,  and  an 
actual  possession  of  the  coal  had  been  taken  under  a  deed,  which 
because  of  invalidity,  merely  afforded  color  of  title,  but  before 
the  expiration  of  the  period  essential  to  complete  title  by  ad- 
verse possession  the  mine  was  destroyed  by  fire,  and  thereafter 
no  overt  act  or  conduct  evidencing  actual  possession,  control  or 
dominion  over  the  coal  was  exercised  by  claimants,  there  was 
a  cessation  of  their  possession  so  as  to  prevent  a  ripening  of 
the  title  by  adverse  possession,  although  they  continued  to  claim 
title  thereto  and  were  generally  reputed  to  be  the  owners  of 
such  coal.  McBeth  v.  Wetnight,  47, 55  (9) ,  56  (9) ,  57  (9) . 

3.  Severance  of  Surface  and  Mineral  Bights. — Vonusage. — ^Where 
there  has  been  a  severance  of  the  mineral  from  the  surface 
rights,  the  owner  of  the  mineral  does  not  lose  his  right  or  his 
possession  by  mere  nonusage  of  the  mineral. 

McBeth  V.  Wetnight,  47, 54  (6). 

4.  Severance  of  Surface  and  Mineral  Rights. — Presumptions. — A 
conveyance  of  underlying  mineral  with  the  right  of  removal 
effects  a  severance  of  the  surface  and  mineral  rights  and  makes 
them  distinct  corporeal  hereditaments,  and,  after  such  severance, 
the  presumption  that  the  possessor  of  the  surface  has  the  pos- 
session of  what  is  below"  does  not  exist. 

McBethY.  Wetnight,^!, 53  (4). 

5.  Severance  of  Surface  and  Mineral  Rights. — Adverse  Possession. 
— ^Where  there  has  been  a  severance  of  the  right  to  the  surface 
from  the  right  to  the  mineral  underneath,  adverse  possession  of 
the  surface  does  not  include  possession  of  the  mineral,  but  in 
such  case  to  sustain  a  claim  of  title  to  the  mineral  by  adverse 
possession  the  claimant  must  prove  possession  of  the  ndneral  as 
such,  independent  of  the  surface.    McBeth  y.  Wetnight,  47,53  (5). 

MINORS— 

See  Master  and  Sebvant  47. 


INDEX.  771 

MISCONDUCT— 

Of  counsel,  see  Appeal  7,  40. 
Of  Jury,  see  Appeal  50. 

BOSTAKE— 

Clerical,  see  Appeal  94. 

MONEY— 

Wrongfully  obtained,  see  Estoppel. 

MOOT  QUESTION— 

See  Appeal  16. 

MORTALITY  TABIiES— 

See  EiYiDEircE  3. 

MORTGAGES— 

1.  Aasignment — Defenses  to  Note. — Rights  of  Assignee. — Where  a 
note  secured  by  mortgage  contained  the  proyision  that  on  failure 
to  pay  any  installment  of  interest  when  due  the  entire  debt 
should  thereby  become  due,  and  at  the  tUne  of  the  assignment 
of  the  note  and  mortgage  to  plaintiff  it  appeared  on  the  face  of 
the  note  that  the  whole  debt  was  due  because  of  a  default  in 
payment  of  interest,  such  note  was  subject  to  the  same  defenses 
in  the  hands  of  plaintiff  as  assignee  as  in  the  hands  of  the 
assignor,  since  it  was  not  governed  by  the  law  merchant,  and 
since  the  mortgage  is  only  a  security  for  the  note  the  defenses 
to  the  note  existing  against  the  assignor  were  available  against 
the  assignee  notwithstanding  such  mortgage. 

Voris  V.  Ferrell,  1, 12  (4) . 

2.  Deed  as  Mortgage. — Foreclosure. — ^Where  the  holder  of  a  sec- 
ond mortgage  purchased  the  first  mortgage,  and  took  a  deed  from 
the  owners  of  the  land  under  such  circumstances  as  to  make  it 
in  effect  a  mortgage,  the  court  did  not  err  in  finding  that  such 
deed  was  in  fact  a  mortgage  and  in  ordering  it,  as  well  as  a 
release  of  the  second  mortgage  which  had  been  brought  about 
through  fraud  on  the  mortgagee,  to  be  set  aside,  and  in  decree- 
ing a  foreclosure  of  both  the  first  and  second  mortgages,  where 
the  holder  of  a  third  mortgage  had  acquired  no  rights  of  which 
he  was  thereby  unlawfully  deprived. 

Voris Y. Ferrell,  1,10  (1),11  (1). 

3.  Release. — Vacating. — Fraud. — ^When  a  mortgage  is  released 
through  mistake,  or  fraud  practiced  upon  the  holder,  such  mort- 
gage may  be  restored  in  equity  and  given  its  original  priority 
as  a  lien,  where  the  rights  of  innocent  third  persons  are  not 
affected  thereby.  Voris  v.  Ferrell,  1, 11  (2) . 

MUNICIPAIi  CORPORATIONS— 

Purchase  of  property  by,  will  not  defeat  lien,  see  Mechanics' 
Liens  1. 

1.  Defective  Streets.-^LiaUlity  for  Injuries.—The  liability  of  a 
city  for  damages  on  account  of  personal  injuries  resulting  from 
defects  in  streets  arises  by  implication  from  the  statutory  duty 
to  keep  its  streets  in  repair. 

City  of  Fort  Wayne  v.  Bender,  689, 691  (1) . 
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2.  Defective  Streets, — Conditions  Precedent  to  Liability. — Notice, 
— ^The  giving  of  the  statutory  notice  of  the  time,  place  and  caase 
of  Injury  Is  a  condition  precedent  to  the  liability  of  a  city  for  a 
personal  injury  caused  by  the  defective  condition  of  a  street 

City  of  Fort  Wayne  v.  Bender,  689, 691  (3). 

3.  Defective  Streets.  —  Limitation  of  Liability,  —  The  legislature 
may  Impose  such  conditions  and  limitations  as  It  may  see  fit 
on  the  right  to  recover  damages  from  a  city  for  personal  injuries 
caused  by  the  defective  condition  of  Its  streets,  and  one  seeking 
to  enforce  such  a  liability  must  bring  himself  within  the  pro- 
visions of  the  statute  relating  thereto. 

City  of  Fort  Wayne  v.  Bender,  689, 691  (2) . 

4.  Defective  Streets. — Notice  of  Injury. — Sufficiency. — Where  the 
time  of  an  Injury  caused  by  the  defective  condition  of  a  street 
is  shown  by  the  undisputed  evidence  to  be  different  from  the 
time  stated  in  the  notice  required  by  §8962  Burns  1914,  Acts 
1907  p.  249,  the  question  as  to  whether  such  difference  Is  sub- 
stantial or  material  Is  one  of  law  to  be  determined  by  the  court 
solely  from  a  consideration  of  such  difference. 

City  of  Fort  Wayne  v.  Bender,  689, 694  (5) . 

5.  Defective  Streets. — Notice  of  Injury. — Sufficiency. — Statutes. — 
Section  8962  Bums  1914,  Acts  1907  p.  249,  providing  for  written 
notice  to  a  city  of  the  time,  place,  cause  and  nature  of  injury 
caused  by  a  defective  street  before  bringing  an  action  theref<»r, 
is  to  be  strictly  construed,  and,  while  Its  terms  require  but  a 
general  description,  reasonable  certainty  in  the  statement  of  the 
facts  Is  required,  and  such  certainty  as  to  date  of  the  injury 
demands  that  the  month,  day  of  the  month,  and  the  year  should 
be  stated;  hence  a  complaint  for  an  injury  which  occurred  on 
the  28th  day  of  a  given  month  is  not  sustained  by  a  notice  stat- 
ing that  it  occurred  on  the  18th  day. 

City  of  Fort  Wayne  v.  Bender,  689, 691(4) ,  694  (4) . 

6.  Public  Improvements. — Assessments. — Statutes. — ^The  provisions 
of  the  cities  and  towns  act  of  1905,  and  the  amendments  thereto 
relating  to  the  assessment  of  property  for  public  Improvements, 
gives  a  lien  upon  each  particular  lot  or  tract  for  the  amount 
of  the  assessment  against  same,  and  the  remedy  of  the  lien- 
holder  is  purely  in  rem,  unless  the  property  owner  exercises  his 
right  to  sign  a  waiver  and  pay  In  installments.  In  which  event 
he  becomes  personally  liable  If  the  property  assessed  is  not  of 
sufficient  value  to  discharge  the  lien. 

Wallacev.  Newcastle  Realty  Co.,  120, 123  (5). 

7.  Public  Improvements. — Assessments. — Right  to  Pay  in  Install- 
ments.— Statutes. — In  view  of  the  attendant  Inconveniences  in 
the  payment  of  small  Improvement  assessments  In  Installments 
and  the  history  of  the  legislation.  It  was  the  legislative  Intent  by 
the  act  of  1909  (Acts  1909  p.  412,  §8721  Burns  1914),  relating 
to  the  payment  of  assessments  in  installments,  to  so  limit  such 
privilege  as  not  to  apply  "to  assessments  less  than  ten  dollars", 
and  to  excludo  such  assessments  from  the  Installment  privilege 
even  though  the  aggregate  of  the  assessments  against  separate 
lots  or  tracts  of  an  individual  property  owner  exceeded  ten  dol- 
lars. Wallace  v.  Newcastle  Realty  Co.,  120, 124  (6) . 

8.  Streets. — Power  to  Vacate. — All  municipalities  of  the  State 
have  the  power  to  vacate  streets  and  alleys  and  it  is  exclusively 
their  province  to  determine  when  the  power  Is  to  be  executed. 
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but  such  authority  is  within  the  constitutional  limitation  that 
its  exercise  luust  be  for  some  public  use. 

City  of  Indianapolis  v.  Maag,  493, 496  (2). 

9.  Unauthorized  Acts  of  Officers. — Injunction. — ^Wliere  there  has 
been  a  clear  invasion  of  the  common  rights  of  the  citizens  of 
a  municipality  by  some  unauthorized  act  of  its  officers,  an  in- 
junction will  be  granted  at  the  suit  of  the  proper  official  on 
behalf  of  the  public.         City  of  Indianapolis  v.  Maag,  493, 499  (7). 

10.  Vacation  of  Streets. — Review  ty  Courts. — ^The  motives  which 
may  prompt  a  city  to  exercise  its  power  to  vacate  a  street  is 
not  subject  to  Judicial  inquiry,  but  the  court,  upon  proper  appli- 
cation, may  inquire  Into  the  end  sought  to  be  attained  and  the 
effect  thereof.  City  of  Indianapolis  v.  Maag,  493, 497  (3) . 

11.  Vacation  of  Streets, — Injunction. — ^Although  it  may  not  be 
apparent  from  proceedings  to  vacate  a  portion  of  a  street,  which 
are  in  regular  form,  that  the  final  effect  will  be  the  sale  of  the 
street  to  private  individuals  rather  than  the  accomplishment  of 
a  public  use,  where  such  an  effect  is  charged  by  one  seeking 
relief,  a  court  of  equity  will  look  to  the  actual  result  and  effect 
of  what  is  about  to  be  done,  and  will  enjoin  the  proceeding  If 
it  appears  that  the  city  is  acting  beyond  its  power. 

City  of  Indianapolis  v.  Maag,  493>  497  (4) . 

NEGLIGENCE— 

See  Carriers  4,  5;  Livebt  Stable  Keepers;  Master  and  Servant 
25,  33,  48;  Physicians  and  Surgeons  3;  Railroads  J,  9;  Street 
Railroads  1,  3. 

Of  depositor,  see  Banks  and  Banking  3. 

Oi  fellow  servant,  see  Master  and  Servant  38,  68. 

In  caring  for  servant,  see  Master  and  Servant  14,  71,  72. 

Knowingly  permitting  a  saw  to  be  operated  after  the  guard  has 
been  removed  constitutes,  per  se,  see  Master  and  Servant  20. 

A  physician  may  be  liable  for  his,  in  failing  to  use  ordinary  skill 
and  diligence  in  diagnosing  a  case,  see  Physicians  and  Sur- 
geons 2. 

1.  Action. — Complaint. — Knowledge  of  Defects. — ^A  general  allega- 
tion of  plaintiff's  want  of  knowledge  respecting  the  defect  and 
consequent  danger  complained  of  negatives  both  actual  and  con- 
structive knowledge,  and  is  sufficient  as  a  matter  of  pleading, 
unless  overcome  by  the  allegation  of  specific  facts. 

Pittsburgh,  etc.,  B.  Co.  v.  Hoffman,  431, 437  (5) . 

2.  Action. — Complaint. — Failure  to  Show  Duty  Owing  Plaintiff. — 
The  failure  of  a  complaint  to  state  facts  showing  that  defend- 
ant owed  a  duty  to  exercise  care  in  favor  of  plaintiff  is  not 
cured  by  an  allegation  that  defendant  negligently  did,  or  failed 
to  do.  some  act  which  caused  injury  to  plaintiff. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 656  (12). 

8.  Actionable  Negligence.  —  Elements.  —  To  constitute  actionable 
negligence,  there  must  have  been  a  duty  owing  by  defendant  to 
exercise  care  in  favor  of  plaintiff,  and  a  failure  to  discharge 
such  duty  proximately  cau^ng  some  injury  or  damage  to  plain- 
tiff. 

Tippecanoe  Loan,  etc.,  Co,  v.  Cleveland,  etc.,  R.  Co.,  644, 656  (11 ) . 

4.  Assumption  of  Risk. — The  doctrine  of  assumed  risk  is  confined 
to  those  negligence  cases  in  which  the  relation  of  master  and 
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servant  or  other  contractual  relation  exists,  and  h^ce  is  not 
applicable  in  an  action  by  the  employe  of  an  lnd^>endent  rail- 
road bridge  contractor  against  the  railroad  company  for  injuries 
received  while  in  the  performance  of  his  duties  as  the  result  of 
negligence  in  the  operation  of  its  train. 

PitUhurgh,  etc^  R.  Co.  V.  Hoffman,  431, 438  (7) . 

5.  Assumed  Bisk, — Incurred  Risk, — Noncontractual  Relations, — In 
cases  of  noncontractual  relations,  where  one  voluntarily  places 
himself  in  a  certain  environment,  or  undertakes  to  use  a  cer- 
tain instrumentality,  with  actual  or  constructive  knowledge  of  the 
danger  connected  therewith,  and  as  a  c(»isequence  suflFers  injury, 
a  principle  similar  to  the  doctrine  of  assumed  risk  is  involved 
that  may  defeat  recovery;  and  the  hazard  in  such  cases,  not 
being  designated  by  any  term  of  universal  application,  is  some- 
times referred  to  as  an  incurred  risk  and  at  others  as  an  as- 
sumed risk.  PUtshurgh,  etc,  B.  Co.  v.  Hoffman,  431, 438  (8) . 

6.  Children. — Inability  to  Comprehend  Danger. — A  child  who  by 
reason  of  tender  years  can  not  comprehend  danger  is  incapable 

.    of  negligence.  Union  Traction  Co.  v.  Bowen,  661, 666  (4) . 

7.  Contrilmtory  Negligence.  —  Where  one  voluntarily  and  know- 
ingly places  himself  in  a  certain  environment  or  undertakes  to 
use  a  certain  instrumentality,  and  proceeds  negligently  or  fails 
to  exercise  care  for  his  own  -^fety,  recovery  for  a  consequent 
injury  will  be  defeated  on  the  principle  of  contributory  negli- 
gence, regardless  of  whether  the  relation  of  the  parties  was 
contractual  or  otherwise. 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 439  (9). 

8.  Contributory  Negligence. — Burden  of  Proof. — ^The  defendant  has 
the  burden  of  establishing  contributory  negligence,  but  such 
burden  is  accomplished  if  it  appears  from  all  the  evidence,  pro- 
duced either  by  plaintiff  or  def<!ndant,  that  contributory  negli- 
gence existed. 

Terre  Haute,  etc^  Traction  Co.  v.  Frischman,  4522, 454  (2) . 

9.  Contributory  Negligence. — Burden  of  Proof. — Instructions. — ^An 
instruction  in  an  action  for  the  death  of  one  thrown  from  a 
street  car,  stating  that  on  proof  of  the  material  averments  of 
the  complaint  by  a  fair  preponderance  of  the  evidence  plaintiff 
would  be  entitled  to  recover,  ''provided  it  is  not  established  by 
a  preponderance  of  all  the  evidence  in  the  cause,  by  the  defend- 
ant, that  the  plaintiff's  decedent  was  guilty  of  negligence  on  her 
part,  which  proximately  contributed  to  the  accident  and  her 
death",  was  not  objectionable  as  telling  the  Jury  that  contribu- 
tory negligence  must  be  established  by  evidence  produced  by 
defendant 

Terre  Haute,  etc..  Traction  Co.  v.  Frischman,  452, 454  (1) . 

10.  Contributory  Negligence. — Instructions. — ^An  instruction  tell- 
ing each  Juror  to  picture  himself  in  the  place  of  plaintiff,  under 
the  circumstances  disclosed  by  the  evidence^  himself  using  the 
care  which  the  evidence  showed  the  plaintiff  to  have  used,  and 
then  determine  whether  such  conduct  was  the  conduct  of  a  rea- 
sonably prudent  man,  gave  to  the  Jury  an  erroneous  standard 
of  comparison,  since  the  proper  method  of  determining  the  ques- 
tion of  contributory  negligence  is  to  consider  what  a  reasonably 
prudent  man  would  have  done  under  the  circumstances,  and  not 
what  individual  Jurors  might  themselves  have  done. 

Fort  Wayne,  etc..  Traction  Co,  ▼.  Smithy  304, 309  (3),  310  (3). 
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11.  Contributory  Negligence. — Last  Clear  Chance. — Contributory 
negligence  may  be  a  defense  where  the  liability  of  defendant  is 
predicated  on  the  doctrine  of  last  clear  chance,  if  it  occurred 
after  the  emergency  which  gave  rise  to  defendant's  duty  to  use 
the  last  clear  chance,  unless  it  is  shown  that  the  one  in  charge 
of  the  injury-producing  agency  actually  saw  or  knew  of  plain- 
tiffs danger  and  knew  or  should  have  known  that  he  was  un- 
conscious of  the  threatened  danger  in  time  to  have  avoided  the 
injury.  Union  Traction  Co.  v.  Bowen,  661, 664  (2) . 

12.  Contrihutoru  "Segligence. — Trial. — Answers  to  Interrogatories. 
— ^A  Jury's  finding  by  its  general  verdict,  as  the  result  of  in- 
ference from  facts  proved*  that  plaintiff  was  in  the  exercise  of 
such  care  as  a  person  of  ordinary  prudence  would  have  exer- 
cised, can  not  be  disturbed  even  though  all  the  facts  provable 
within  the  issues  were  found  by  the  answers  to  the  interrog- 
atories, where  the  facts  so  found  are  such  that  the  contrary 
would  be  the  only  reasonable  inference  to  be  derived  therefrom. 

Adams  v.  Antics,  594, 601  ( 11 ) . 

13.  Contributory  Negligence.  —  Verdict.  —  Answers  to  Interrog- 
atories.— ^Where  the  Jury  found  by  its  general  verdict,  as  a  re- 
sult of  inference  from  facts  proved,  that  plaintiff  at  the  time 
of  hia  injury  was  In  the  exercise  of  such  care  as  a  person  of 
ordinary  prudence  would  have  exercised,  and  the  answers  to  the 
interrogatories  found  only  a  part  of  the  facts  on  which  such 
inference  was  based,  the  court  can  not  say  as  a  matter  of  law 
from  the  facts  so  found  that  such  inferential  fact  was  unwar- 
ranted, since  other  facts  which  were  not  found  may  have  been 
proved  and  considered  in  connection  with  those  found  as  form- 
ing a  basis  for  the  inference.  Adams  y.  Antles,SHf  600  (10). 

14.  Duty  to  Use  Care, — Requirements  of  Ordinary  Care. — ^A  dis- 
tinction exists  between  the  duty  to  exercise  care  and  the  re- 
quirements of  ordinary  care  in  the  performance  of  such  duty, 
in  that  the  duty  arises  as  a  matter  of  law  from  the  relation  of 
the  parties,  while  the  determination  of  whether  ordinary  care 
was  used  is  a  question  of  fact  arising  from  the  conditions  and 
circumstances  of  the  event 

Tippecanoe  Loan,  etc.,  Co,  v.  Cleveland,  etc.,  R.  Co.,  644, 657  (15) . 

15.  Duty  to  Use  Care. — Averments  of  Complaint. — SuffUHency.-- 
Tbe  duty  to  use  care,  which  is  an  essential  element  of  action- 
able negligence,  arises  as  a  matter  of  law  out  of  some  relation 
existing  between  the  parties;  hence  if  a  given  relation  is  shown 
by  the  facts  pleaded  the  court  can  say  as  a  matter  of  law 
whether  defendant  owed  such  duty  to  plaintiff,  and  if  such 
facts  show  a  relation  from  which  the  duty  arises,  the  complaint 
is  sufiicient  as  to  the  requirement  to  state  a  duty. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 656  (13) . 

16.  Imputed  Negligence. — Negligence  of  Driver. — ^The  negligence 
of  the  driver  of  an  automobile,  with  whom  plaintiff  was  riding 
when  struck  by  a  train  could  not  be  charged  against  plain tiif 
and  could  not  relieve  the  railroad  c(»npany  from  liability  for  its 
negligence,  unless  it  was  the  sole  proximate  cause  of  the  injury. 

Lake  Erie,  etc.,  R.  Co.  v.  Reed,  65,  78  (10). 

17.  Intervening  Agency. — LiaJ^ility  of  Original  Tortfeasor. — An 
independent  inter^'ening  agency  does  not  break  the  chain  of 
causation  between  the  negligence  charged  and  the  injury  claimed 
to  have  resulted  therefrom,  if  the  intervention  of  some  such 
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agency  so  as  to  produce  injury  ought  to  have  been  expected  in 
tlie  light  of  ordinary  experiences,  and  will  not  relieTe  the  orig- 
inal wrongdoer  from  the  consequences  directly  resulting  from 
his  original  negligence  operating  in  connection  with  such  inter- 
vening agency,  even  though  the  original  negligence  could  not  of 
itself  iiave  caused  the  injury. 

Dodge  Mfg.  Co.  v.  Kronewitter^  190, 195  (3). 

18.  Last  Clear  Chance. — The  doctrine  of  last  clear  chance  is  not 
applicable  where  the  injured  person  could  have  avoided  the 
accident  as  late  as  the  defendant 

Indianapolis  Traction,  etc.,  Co.  v.  Davy,  532, 535  (3). 

19.  Last  Clear  Chance. — Knowledge  of  Peril. — ^In  cases  based  upon 
defendant's  failure  to  use  the  last  clear  chance  to  avoid  injury, 
the  fact  of  defendant's  actual  knowledge  of  plaintifiFs  peril  In 
time  to  avoid  injury  to  him,  or  want  of  such  knowledge,  is  of 
no  importance,  unless  the  question  of  contributory  negligence 
following  the  exigency  which  gave  rise  to  defendant's  special 
duty  Is  involved.  Union  Traction  Co,  v.  Botcen,  661, 665  (3) . 

20.  Pleading. — Complaint. — Necessity  of  Averring  Facts  Showing 
Want  of  Ordinary  Care. — ^Whlle  the  facts  stated  in  a  complaint 
for  negligence  must  show  a  duty  owing  by  defendant,  the  exist- 
ence of  such  a  duty  requires  in  its  proper  discharge  the  per- 
formance of  every  act  and  the  observance  of  every  precaution 
that  ordinary  prudence  would  dictate ;  hence  the  plaintiff  is  not 
required  to  state  facts  from  which  the  court  can  say  as  a  mat- 
ter of  law  that  defendant  owed  the  duty  to  do  the  particular 
act  omitted,  or  to  omit  the  particular  act  done;  that  is,  he  need 
not  aver  specific  facts  relied  upon  as  constituting  a  lack  of  or- 
dinary care. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 658  (16) . 

21.  Question  of  Law  or  Fact. — Proximate  Cause. — ^Under  certain 
conditions  proximate  cause  may  be  a  question  of  law  for  the 
court  LaJce  Erie,  etc^  R.  Co.  v.  Reed,  05, 78  (9) . 

22.  Res' Ipsa  Loquitur. — ApplicdbUity. — ^The  rule  res  ipsa  loquitur 
Is  not  applicable  where  the  parties  are  under  the  same  measure 
of  care  to  avoid  inflicting  or  receiving  an  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffmwn^  431, 446  (14). 

23.  Res  Ipsa  Loquitur. — Applicability. — The  rule  res  ipsa  loquitur 
does  not  dispense  with  the  requirement  that  he  who  alleges 
negligence  must  prove  it,  but  merely  gives  to  the  plaintiff,  on 
proof  of  the  accident  and  enough  of  the  attending  circumstances 
to  invoke  the  rule,  the  benefit  of  a  presumption,  the  aggregate 
effect  of  which  is  prima  facie  proof  of  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 443  (13) . 

24.  Res  Ipsa  Loquitur. — Applicability. — Where  an  accident  has 
happened  resulting  in  injury,  and  it  appears  that  all  the  instru- 
mentalities causing  the  accident  were  under  the  exclusive  con- 
trol of  the  defendant,  and  the  accident  was  such  as  would  or- 
dinarily not  have  occurred  in  the  exercise  of  due  care  with  ref- 
erence to  such  Instrumentalities,  and  the  duty  to  exercise  such 
care  was  owing  to  plaintiff,  the  maxim  res  ipsa  loquitur  applies 
and  proof  of  the  circumstances  of  the  accident  and  resulting 
injury  gives  rise  to  the  presumption  of  negligence  and  places 
on  defendant  the  burden  of  explaining  the  accident  consistent 
with  due  care  on  his  part 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 442  ( 12) ,  444  (12). 
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25.  Want  of  Ordinary  Care. — Averments. — Sufflciency, — ^The  gen- 
eral averment  that  an  act  was  negligently  done  or  negligently 
omitted  implies  that  defendant  failed  to  exercise  ordinary  care 
and  is  a  sufficient  charge  of  such  failure. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 656  (14). 

"NET  VAIiUK" — 

See  Words  akd  Phrases. 

NEWLY-BISCOVEBED  EVJDDENCB — 

See  New  Trial  3. 

NEW  TRIAIi— 

Motion  for,  see  Appeal  8,  11-13. 

Where  the  evidence  is  insufficient  to  sustain  the  verdict,  the  defect 
can  be  reached  only  by  a  motion  for,  see  Trial  5. 

Overruling  motion  for,  presents  no  question  on  review  where  such 
motion  contains  none  of  the  recognized  causes  for  a  new  trial, 
see  Appeal  39. 

Where  judgment  was  rendered  for  defendant  on  the  Jury's  an- 
swers to  interrogatories  notwithstanding  the  general  verdict  for 
plaintiff,  the  court  on  appeal  in  reversing  the  Judgment  will  not 
order  Judgment  entered  on  the  general  verdict,  but  will  direct  a 
new  trial,  see  Appeal  100. 

1.  Grounds. — Errors  in  sustaining  the  demurrer  to  a  complaint,  in 
rendering  Judgment  for  defendant,  and  in  rendering  Judgment 
against  plaintiff,  are  not  causes  for  a  new  trial. 

Johnson  v.  Citizens  State  Bank,  348, 350  (3). 

2.  Orounds. — Absent  Witnesses. — ^While  the  refusal  to  grant  a  con- 
tinuance because  of  the  absence  of  a  witness  may  be  ground  for 
a  new  trial,  the  absence  of  the  witness  Is  not  in  Itself  a  ground. 

Michael  v.  State,  ew  rel,  520, 522  (4) . 

3.  Orounds. — Newly-Discovered  Evidence. — ^The  discovery  of  evi- 
dence, which  would  not  have  a  tendency  to  produce  a  different 
result,  Is  not  such  newly-discovered  evidence  as  will  afford  ground 
for  a  new  trial.  Michael  v.  State,  ex  ret,  520, 522  ( 3) . 

4.  Motion  for  New  Trial. — Affidavits  and  Testimony  of  Jurors. — 
The  affidavit  of  a  Juror  may  be  received  to  sustain  the  verdict, 
but  not  to  Impeach  it;  hence  where  a  motion  for  new  trial  al- 
leges irregularity  of  the  Jury  In  arriving  at  Its  verdict  without 
disclosing  the  source  of  Information,  it  will  be  held  Insufficient 
on  the  presumption  that  the  Information  came  from  one  or  more 
of  the  Jurors.  Houseicorthy.  Bishop,  Q2,M  (2). 

5.  Motion  for  New  Trial. — Affidavit.— Quotient  Verdict, — ^An  affi- 
davit In  support  of  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  returned  was  a  quotient  verdict,  alleging  that  the 
Information  as  to  the  manner  In  which  the  amount  of  the  ver- 
dict was  arrived  at  was  learned  from  a  certain  person  named, 
without  any  further  statement  as  to  the  source  of  Information, 
and  unsupported  by  the  affidavit  of  affiant's  alleged  Informant, 
was  insufficient  to  impeach  the  verdict,  and  especially  In  view 
of  counter-affidavits  by  two  of  the  Jurors  showing  that  the  verdict 
was  not  reached  in  the  manner  alleged. 

Houseworth  v.  Bishop,  62, 63  (1),  64  (1). 
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NEW  TBIAIi— Continiied. 

0.  New  Trial  as  of  Right — In  an  action  prosecuted  primarily  to 
ascertain  and  define  the  rights  of  defendant  under  a  lease  of  a 
Chautauqua  park,  and  to  protect  such  rights  by  injunction^  and 
Involving  only  Incidentally  the  rights  of  the  parties  to  a  road 
which  the  defendant  sought  to  have  the  plaintiff  enjoined  from 
obstructing,  there  was  no  such  interest  in  land  involved  as  to 
entitle  the  losing  party  to  a  new  trial  as  of  right,  and  especially 
where  the  Judgment  with  respect  to  the  road  accorded  with  the 
contention  of  the  losing  party. 

Hensler  v.  Fountain  Park  Co,,  100, 109  ( 1 ) . 

NON  EST  PACTUM— 
See  Bills  and  Notes  4. 

NOTICE— 

See  Appeal  47 ;  Lis  Pendens. 

Of  default,  see  Principal  and  Surety  3.  4. 

Necessary  to  make  valid  an  increase  in  the  assessment  of  personal 
property  by  the  State  Board  of  Tax  Commissioners,  see  Tax- 
ation 8. 

Sufficiency  of,  for  statutory  penalty  for  failure  to  deliver  message, 
see  Teucgbaphb  and  Telephones  3. 

Of  the  pendency  of  motions  in  the  court  on  appeal  is  not  essential 
where  there  has  been  a  full  appearance  to  such  motions,  see 
Appeal  17. 

NUISANCE — 

1.  Private  Nui8ance.^Prc8umption8. — Damages. — Where  a  nuisance 
is  of  such  a  nature  as  to  be  abatable  when  declared  unlawful, 
the  court  will  not  presume  its  continuance,  and  will  award  only 
such  damages  as  accrued  prior  to  the  bringing  of  the  action. 

Chicago^  etc.,  B.  Co,  v.  Myers,  468»  461  (1). 

2.  Private  Nuisance. — Damages, — ^Where  the  complaint  charged  a 
nuisance  in  the  maintenance  of 'certain  stockyards,  and  the  de- 
fendant was  enjoined  from  continuing  its  pens  in  the  unsanitary 
condition  described  in  the  complaint,  but  was  not  ordered  to  re- 
move such  pens,  the  awarding  of  damages  as  for  a  permanent 
nuisance  was  Justified,  in  view  of  conditions  described  In  the 
complaint  which  could  not  be  abated  except  by  removal  of  the 
pens.  Chicago,  etc,,  R.  Co,  v.  Myers,  458, 461  (2 ) . 

NUNC  PRO  TUNC— 
Correction,  see  Appeal  25. 

OFFICERS— 

See  CORPOBATIONS  11. 

Acts  of.  see  Corporations  1. 
Contracts  with,  see  Corporations  5,  6. 

OPINION  EVIDENCE — 

See  Evidence  6-9 ;  Physicians  and  Surgeons  4,  5. 

ORDINANCES— 

City,  see  Street  Railroads  1. 
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PARENT  ANB  CHSUy— 


1.  Death  of  Child. — Damages. — The  measure  of  damages  in  a 
parent's  action  to  recover  for  the  death  of  a  child  is  the  pe- 
cuniary loss  of  the  parent,  occasioned  by  the  death,  measured 
by  the  value  of  the  child's  services  during  its  minority,  or  such 
period  as  under  the  circumstances  the  parent  might  reasonably 
expect  to  receive  them,  less  the  reasonable  cost  of  supporting  and 
educating  the  child  had  it  lived. 

,  Lake  Erie,  etc.,  R.  Co,  v.  Chriss,  145, 147  ( 1 ) . 

2.  Death  of  Child. — Action  for  Damages. — Evidence. — Sufficiency. 
^-Failure  to  Show  Cost  of  Support, — ^In  a  parent's  action  for 
the  wrongful  death  of  a  diild,  where  the  facts  as  to  the  age, 
sex,  education,  health,  disposition  and  general  characteristics  of 
the  child  are  proven,  and  the  situation  and  condition  in  life  of 
the  parents  are  shown,  there  is  evidence  from  which  a  Jury, 
aided  by  knowledge  and  experience  in  the  affairs  of  life,  may 
assess  substantial  pecuniary  damages  under  proper  instructions 
by  the  court:  hence  a  verdict  for  $1,400  for  the  death  of  a 
twelve-year-old  girl  can  not  be  set  aside  as  excessive  or  as  not 
supported  by  the  evidence,  where  the  evidence  showed  that  she 
was  a  bright,  healthy  and  obedient  child,  the  oldest  of  a  family 
of  five  children,  and  that  she  rendered  much  assistance  before 
and  after  school  hours  and  during  vacation  in  the  store  con- 
ducted by  the  parents,  and  also  in  caring  for  the  other  children 
and  in  the  performance  of  household  duties,  but  did  not  show 
the  cost  of  her  maintenance. 

Lake  Erie,  efa,  B.  Co.  v.  Chriss,  145, 147  (2) . 

3.  Torts  of  Child. — Liability  of  Parent, — Knowledge  of  Fact. — 
Where  minor  children  who  were  under  the  custody  and  control 
of  their  father,  stretched  a  rope  across  a  public  highway  with 
his  knowledge  and  consent  to  be  used  as  a  swing,  he  was  liable 
to  a  traveler  who  rode  a  bicycle  against  such  rope  and  was 
thereby  thrown  to  the  ground  and  injured,  but  his  liability  was 
upon  the  ground  of  his  own  negligence  in  permitting  the  chil- 
dren to  do  an  act  to  the  damage  of  the  plaintiff,  rather  than 
upon  the  ground  that  the  relation  of  parent  and  child  existed. 

Stewart  v.  Stcartz,  249, 250  (1 ) . 

PAROL  EVIDENCE— 

See  Evidence  10,  14,  15. 

PASSENGERS — 

Injuries  to,  see  Cabbiebs  2-5. 

PAYMENT— 

Delay  in,  see  Interest. 

By  transfer  of  property,  see  Cabbiers  1. 

Failure  to  pay  interest,  see  Bills  and  Notes  8. 

Part,  see  Accobd  and  Satisfaction  1-5. 

Order  for,  of  money  is  an  appealable  Judgment,  see  Appeal  6. 

PATENTS— 

1.  Application  for  Letters  Patent. — Rights  of  Applicant  Pending 
Issuance  of  Letters.-^Statutes.— Section  9720  Bums  1914,  Acts 
1899  p.  112,  requiring  the  filing  of  a  copy  of  letters  patent  to- 
gether with  a  prescribed  affidavit  in  the  office  of  the  clerk  of  the 
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county  as  a  condition  precedent  to  the  right  to  sell  a  patent 
right,  or  the  fight  to  manufacture,  use  or  sell  a  patented  article, 
etc.,  has  no  application  to  the  right  of  an  inventor  to  enter  into 
a  contract  selling  to  another  the  right  to  manufacture  and  sell 
an  article  on  which  he  has  been  granted  a  patent,  but  for  which 
letters  patent  have  not  actually  been  issued,  since  until  the  actual 
issuance  of  letters  the  invention  Is  not  a  "patented  article",  and 
until  their  Issuance  there  can  be  no  compliance  with  the  statute. 

Ulltnan  v.  Thompson,  126, 133  (5). 

2.  CofUracts. — Statutory  Requirements. — ^A  contract  by  the  invent- 
ors of  a  fence  brace  granting  the  right  to  sell  same,  reciting  that 
a  patent  had  been  granted,  but  that  letters  patent  had  not  been 
issued  thereon,  and  stating  tiiat  the  grantors  were  to  receive  as 
compensation  a  certain  royalty  on  each  brace  manufactured,  etc, 
sufficiently  complied  with  §9721  Burns  1914,  Acts  1899  p.  112, 
requiring  written  obligations  for  which  any  patent  right,  or  right 
to  manufacture,  use  or  sell  a  patented  article,  shall  form  the 
whole  or  any  part  of  the  consideration,  to  contain  the  w<»'d8^ 
"given  for  the  right  to  manufacture  a  patented  article**,  or  "words 
which  clearly  state  the  consideration  for  which  the  note  was 
given**.  Vllvnan  v.  Whompson,  126, 134  (6) . 

3.  **Inv€Htion**. — Right  to  8elh — ^Where  one  succeeds  in  practically 
applying  some  principle  to  a  machine  or  apparatus,  resulting  in 
usefulness,  novelty,  etc.,  the  fact  as  well  as  the  result  of  such 
application  is  known  as  an  "invention**,  which  may  become  a 
patent  by  recourse  to  the  specified  procedure,  and  constitutes 
property  which  he  may  sell  independent  of  the  statutory  require- 
ments relative  to  the  sale  of  patent  rights. 

Ullmany.  Thompson^  126, 132  (3) . 

4.  Letters  Patent. — Patented  Article. — Letters  patent  is  a  written 
or  printed  instrument  granted  by  the  sovereign  power  granting 
to  one  the  exclusive  right  to  make,  use  and  sell  an  invention, 
and  the  actual  issuance  of  such  letters  makes  the  invention  a 
patented  article.  Ullman  v.  Thompson,  126, 132  (4 ) . 

B.  Sale  of  Patent. — Statutes. — One  who  enters  into  a  contract  for 
the  sale  of  a  patent  right,  or  the  rijrht  to  manufacture,  use  or 
sell  a  patented  article,  without  first  complying  with  the  provi- 
sions of  §§9720,  9721  Bums  1914,  Acts  1899  p.  112,  can  not  re- 
cover on  such  contract  UUmany,  Thompson,  126, 131  (2). 

PEXAI/riES— 

See  Damages  1-3,  5. 

PERSOXAIi  PROPERTY — 

See  Pbopebty. 

Failure  to  exhaust,  see  Taxation  4,  5. 

PERSONS— 

Duty  to,  unable  to  protect  themselves,  see  Street  Railboads  5. 
Injuries  to,  on  tracks,  see  Street  Raiuboads  2-4. 
Injuries  to,  near  tracks,  see  Railroads  5-9. 
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PHYSICIANS  AND  SURGEONS— 

1.  Degree  of  Skill  Required, — A  physician  or  surgeon  acting  under 
a  general  employment  does  not  undertake  absolutely  to  cure  Ills 
patient,  but  he  is  bound  to  -possess  and  exercise  the  average 
degree  of  skill  and  learning  possessed  and  exercised  by  mem- 
bers of  the  profession  in  good  standing  practising  In  similar 
localities  at  the  time;  and  bis  failure  to  use  that  reasonable 
care  and  diligence  ordinarily  exercised  by  members  of  the  pro- 
fession In  similar  cases,  under  like  conditions,  constitutes  negli- 
gence. Longfellow  v.  Vernon,  611, 621  (2) . 

2.  Malpractice. — Negligent  Diagnosis, — ^A  physician  may  be  liable 
for  his  negligence  In  failing  to  use  ordinary  skill  and  diligence 
in  diagnosing  a  case.  Longfellow  v.  Vernon,  611, 625  (11). 

3.  Malpractice, — Negligence, — Expert  Testimony, — The  facts  may 
be  such  in  a  malpractice  case  as  to  enable  the  Jury  to  find  neg- 
ligence in  the  treatment  of  the  patient  without  the  aid  of  expert 
testimony.  Longfellow  v.  Vernon,  611, 630  ( 17 ) . 

4.  Malpractice. — Opinion  Evidence, — Nonexperts, — In  an  action  for 
malpractice  facts  relating  to  the  treatment  of  the  patient  may 
be  stated  by  nonexperts,  though  they  may  be  Incompetent  to 
give  an  opinion  as  to  the  value  or  effect  of  such  facts  from  a 
medical  or  surgical  point  of  view. 

Longfellow  v.  Vernon,  611, 629  (15). 

5.  Malpractice. — Opinion  Evidence.— -Experts, — Whether  a  physi- 
cian has  treated  a  particular  injury  properly,  or  whether  a  sur- 
gical operation  was  skilfully  performed,  or  whether  a  particular 
disease  resulted  from  alleged  negligent  treatment,  and  like  ques- 
tions of  science,  must  of  necessity  depend  upon  the  testimony  of 
physicians  and  surgeons  learned  in  such  matters. 

Longfellow  v.  Vernon,  611, 629  (14) . 

6.  Malpractice. — Acts  or  Omissions  Constituting, — ^Failure  by  a 
physician  or  surgeon  to  exercise  the  reasonable  care  and  diligence 
required  by  the  law  may  be  predicated  on  things  done  that  should 
not  have  been  done,  or  on  the  negligent  failure  to  do  or  cause 
to  be  done  something  that  should  have  been  done  in  the  par- 
ticular Instance.  Longfellow  v.  Vernon,  611, 622  (4) . 

7.  Malpractice. — Liability. — ^The  question  of  negligence  or  failure 
of  a  physician  to  use  ordinary  care  and  skill  Is  to  be  determined 
from  his  acts,  conduct,  omissions  and  treatment  In  the  particular 
instance  and  does  not  depend  upon  his  professiontil  skill  and 
learning.  Longfellow  v.  Vernon,  611, 631  (19) . 

8.  Malpractice, — Liability. — ^A  physician  or  surgeon  Is  liable  to  an- 
swer in  damages  for  Injuries  which  were  proximately  caused  by 
his  want  of  such  reasonable  degree  of  skill  and  learning  ordi- 
narily possessed  by  physicians  and  surgeons  practising  in  sim- 
ilar localities  at  the  time,  or  by  his  negligence  in  the  diagnosis 
of  the  case  or  in  the  treatment  of  the  patient. 

Longfellow  v.  Vernon,  611, 621  (3). 

9.  Malpractice. — Issues. — Evidence, — Admissibility. — ^Where  the  Is- 
sues In  a  malpractice  case  present  the  question  of  defendants' 
want  of  professional  skill  and  learning,  and  negligence  in  failing 
to  exercise  ordinary  care  in  the  diagnosis  and  treatment,  all 
the  facts  and  circumstances  of  the  treatment,  the  condition  and 
conduct  of  the  patient,  the  acts  and  conduct  of  the  physicians, 
their  omissions,  If  any,  and  any  other  facts  that  may  throw 
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light  upon  tbe  questions  at  issue  are  proper  matters  of  evideiice 
to  be  given  by  any  competent  witness. 

LanofeOoio  ▼.  Vemtm,  611,690  (18). 

10.  Malpractice.— Evidence, — Su/Hciency. — ^In  an  action  for  mal- 
practice in  tbe  treatment  of  plaintiff's  limb,  alleged  to  have  re- 
sulted in  disease  of  the  bone  and  blood  poisoning,  evidence  sup- 
porting the  general  averments  of  the  complaint  as  to  the  em- 
ployment of  defendants,  the  history  of  plaintiff's  Injury  and  the 
rendition  of  the  services,  together  with  the  testimcmy  of  lay 
witnesses  that  the  attending  physicians  said  that  plaintiff  bad 
blood  poisoning  and  that  it  resulted  from  a  tight  bandage  or 
other  treatment  of  defendants,  and  that  of  medical  experts  in 
answer  to  hypothetical  questions  that  blood  poisoning  might  be 
produced  from  treatment  such  as  plaintiff  received,  that  disease 
of  the  t)one  might  follow,  and  that  in  their  opinion  plaintiff  had 
blood  poisoning,  etc,  was  sufficient  to  support  a  verdict  for 
plaintiff.  LongfeUow  v.  Vernon, 611, 625  (12), 631  (12). 

11.  Malpractice.  —  Verdicts — An»tcen  to  Interrogatories. — The 
Jury*s  finding  in  answer  to  interrogatories  in  a  malpractice  case, 
that  septicaemia  or  blood  poisoning  is  a  pus  infecticm  of  the 
blood  produced  by  a  germ,  does  not  conflict  with  the  finding 
embraced  in  the  general  verdict  that  blood  poisoning  complained 
of  by  plaintiff  resulted  from  the  negligent  application  of  adhesives 
and  a  plaster  of  Paris  cast  to  her  limb. 

LongfeUow  t.  Vernon,  611, 624  (9) . 

12.  Malpractice^ — Verdict.'^Ansieert  to  Interrogatories. — In  an  ac* 
ti<m  for  malpractice  in  the  treatment  of  plaintiff's  limb  result- 
ing in  disease  of  the  bone  and  blood  poisoning,  the  jury's  answers 
to  interrogatories  to  the  effect  that  osteo-myelitls  is  accompanied 
by  severe  pain  from  the  beginning,  and  that  plaintUTs  pain  prior 
to  the  time  adhesive  strips  were,  applied  by  defendants  was  not 
caused  by  that  disease,  but  was  due  to  a  sprained  ankle,  at  least 
warrant  the  inference  that  plaintiff  did  not  have  osteo-myelitis 
before  she  was  treated  by  defendants,  and  hence  are  not  in  con- 
flict with  a  verdict  for  plaintiff. 

LongfeUow  y.  Vernon,  eiU  e23  (S). 

13.  Malpractice^ — Verdict.-^Ansicers  to  Interrogatories. — ^In  an  ac- 
tion for  malpractice  in  the  treatment  of  plaintiff's  limb,  the  Jory's 
finding  in  answer  to  interrogatories  that  the  use  of  a  plaster  of 
Paris  cast  and  the  method  of  applying  it  to  plaintilTs  limb  were 
proper,  is  not  in  irreconcilable  conflict  with  a  verdict  for  plain- 
tiff, where  the  complaint  charged  that  the  limb  was  badly 
swollen,  sore  and  tender,  and  that  the  cast  was  negligently  made 
80  tight  that  by  reason  thereof,  together  with  the  conditicm  and 
negligent  treatment  of  the  limb,  the  injuries  complained  of  re- 
sulted. LongfeUow  v.  Vernon,  611, 623  (6) . 

14.  Malpractice. — Verdict. — Answers  to  Interrogatories.  —  The 
Jursr's  answers  to  interrogatories  to  the  effect  that  a  tight  ban- 
dage will  not  produce  blood  pdison  without  first  producing  gan- 
grene, and  that  a  tight  bandage  will  produce  a  condition  in  which 
there  is  blood  poison  in  tweniy*fonr  hours  without  first  produc- 
ing gangrene,  etc.,  nullify  each  other  and  hence  do  not  control  a 
verdict  for  plaintiff  on  a  paragraph  of  complaint  for  malpractice 
(barging  negligent  treatment  in  placing  plaintiff's  limb  in  a 
bandage  or  plaster  of  Paris  cast  which  was  so  tight  as  to  greatly 
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Impede  and  stop  circulation,  whereby  blood  poisoning  developed 
and  spread  to  all  parts  of  plaintiff's  body. 

Longfellow  y.  Vernon,  611, 622  (5). 

16.  Malpractice,  —  Verdict — Answers  to  Interrogatories,  —  The 
Jury's  answer  to  an  interrogatory  affirming  that  it  did  not  find 
that  plaintiff's  hip  was  not  dislocated  was  not  in  conflict  with  a 
Terdict  for  plaintiff  which  found  that  it  was  dislocated;  nor  did 
the  answer  showing  that  plaintiff's  '"present  condition**  is  due  to 
osteo-myelltis  necessarily  show  that  it  could  not  have  resulted 
from  the  causes  alleged  In  the  complaint,  when  considered  in  the 
light  of  any  legitimate  evidence  possible  under  the  issues. 

Longfellow  v.  Vernon,  611, 624  (10). 

16.  Malpractice, — Complaint, — Sufficiency. — ^Each  of  several  para- 
graphs of  complaint  in  an  action  for  malpractice  were  sufficient 
to  withstand  a  demurrer,  which,  in  addition  to  the  usual  aver- 
ment, alleged  respectively  negligence  in  imskilfully  and  ignorant- 
ly  treating  plaintiff's  limb  by  failing  to  make  pr(H>cr  diagnosis 
of  the  injury  which  could  easily  bave  been  done  by  ordinary  dili- 
gence, care  and  skill;  negligence  in  removing  adhesive  plasters; 
negligence  and  lack  of  skill  in  placing  the  limb  in  a  plaster  of 
Paris  cast;  negligence  in  failing  to  properly  diagnose  the  case; 
in  removing  the  adhesive  plaster  and  in  placing  the  limb  in  a 
plaster  of  Paris  cast ;  negligence  in  the  diagnosis  of  the  case  and 
in  failing  to  discover  the  dislocation  of  plaintiff's  hip ;  negligence 
in  failing  to  diagnose  the  injury  which  was  alleged  to  have  been 
a  dislocation  of  the  hip,  and  in  the  treatment  of  the  limb;  and 
each  alleging  that  by  reason  of  the  negligence  therein  charged 
disease  of  the  bone  and  blood  poisoning  developed,  making  an 
operation  necessary,  etc.  Longfellow  v.  Vernon,  611, 615  ( 1 )  • 

"PILFERAGE"— 

See  Words  Ain>  Phrases. 

PLEABINO.   ^ 

I.   FOBM  AND  Allioatxom.  1,  S.  I   III.   Amswbb,  10. 

IL    COMPLAJDKT.Z-^,  I    IV.     DbMITBBSB,  U-U. 

Where  exceptions  are  filed  to  the  report  of  a  receiver,  the  report 
stands  as  the  complaint  and  the  exceptions  as  the  answer  thereto, 
and  the  sufficiency  of  such  exceptions  may  be  tested  by  demurrer, 
see  Recitvers  7. 

An  administrator  by  filing  special  pleas  not  required  by  the  statute 
limits  his  defenses  to  those  pleaded,  see  Executors  A2n>  Admin- 
istrators 3. 

I.    Form  and  Ali^xgation. 

1.  Determining  Theory. — The  theory  of  a  pleading  must  be  de- 
termined by  all  of  its  averments  and  by  its  general  scope  and 
tenor  rather  than  by  any  isolated  averment. 

EvansvUle  Pum.  Co.  v.  Freeman,  576, 582  (2). 

2.  Qeneral  and  Special  Averments, — 'The  general  averments  in  a 
pleading  are  superseded  by  the  special  averments  therein  in  so 
far  as  the  latter  are  inconsistent  wit?!  the  former. 

Dodge  Mfg.  Go.  v.  Kronewitter,  190, 195  (2) . 
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II.  Complahtt. 

See  CoNTBACTs  2 ;  Damages  4 ;  Drains  1 ;  Injunction  2,  3 ;  Insur- 
ance 4,  6;  Master  and  Servant  14,  43,  63-72;  Mechanics*  Liens 
2 ;  Negligence  1.  2,  15,  20 ;  Physicians  and  Surgeons  16 ;  Prin- 
cipal AND  Surety  2;  Railroads  1,  3,  6,  7;  Rkcetvers  1,  2;  Tax- 
ation 1. 

To  recover  money  left  with  an  employe  of  the  banlc,  see  Banks  and 
Banking  6. 

Sufficiency  of,  questioned  for  first  time  on  appeal,  see  Appeal  43. 

3.  AdmisHons  hy  Demurrer. — For  the  purpose  of  testing  the  suffi- 
ciency of  a  complaint,  a  demurrer  admits  as  true  all  the  facts 
charged  that  are  well  pleaded. 

City  of  Indianapolis  v.  Maoff,  493, 406  ( 1 ) . 

4.  General  and  Specific  Allegations, — ^The  general  allegations  of  a 
complaint  will  control  unless  they  are  shown  to  be  untrue  by  the 
specific  allegations.  First  Nat,  Bank  v.  Josef  off,  320, 324  (4) . 

5.  Sufficiency, — Initial  Attack  on  Appeal — If  a  complaint  states 
facts  sufficient  to  bar  another  action  for  the  same  cause,  it  is 
sufficient  as  against  an  attack  made  for  the  first  time  on  appeal. 

Akron  Milling  Co.  v.  Leiter,  394, 399  (2) . 

6.  Exhibits. — Where  a  complaint  is  based  upon  a  written  instru- 
ment filed  as  an  exhibit  or  set  out  in  the  complaint,  the  terms  of 
such  Instrument  will  control  any  averment  of  the  complaint  In 
conflict  therewith.  First  Nat.  Bank  v.  Josef  off,  320, 323  (2) . 

7.  Determination  of  Sufficiency. — Exhibits. — Copies  of  a  contract 
and  bond  sued  on  and  made  a  part  of  the  complaint,  are  to  be 
considered  in  connection  with  all  its  material  averments  In  de- 
termining its  sufficiency  to  state  a  cause  of  action. 

Illinois  Surety  Co.  v.  Huber,  408, 411  (2). 

8.  Sufficiency. — A  complaint  on  contract  against  a  corporation  is 
not  insufficient  on  the  ground  that  the  contract  sued  on  is  ultra 
vires,  where  such  objection  does  not  appear  on  the  face  of  the 
complaint  or  the  exhibit  filed  therewith. 

Seamless,  etc.,  Mfg.  Co,  Y.Monroe^  136, 140  (2). 

0.  Sufficiency, — Exhibits, — ^A  complaint  to  recover  on  a  contract 
entered  into  with  a  manufacturing  corporation  to  procure  for  it 
a  suitable  factory  location  and  franchise  for  an  electric  light  and 
power  plant,  was  not  insufficient  because  the  copy  of  such  con- 
tract filed  as  an  exhibit  did  not  also  show  the  contract  and  pro- 
posal between  defendant  and  a  certain  commercial  club,  which, 
though  mentioned  in  the  contract  with  plaintiff,  formed  no  part 
of  plaintiff's  contract. 

Seamless,  etc.,  Mfg,  Co.  v.  Monroe,  136, 139  ( 1 ) . 

III.  Answer. 
See  Taxation  2. 

Facts  bringing  an  insurer  within  the  exceptions  to  its  liability  on  a 
fire  policy  providing  for  its  invalidity  if  the  interest  of  the  in- 
sured be  other  than  unconditional  or  sole  ownership,  or  if  add! 
tional  insurance  is  procured  without  the  company's  consent,  must 
be  specially  pleaded,  see  Insurance  10. 

10.  Complaint.^PrioT  to  the  act  of  1911  (Acts  1911  p.  415,  §8344. 
348  Burns  1914),  concerning  proceedings  in  civil  cases,  an  an- 
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swer  had  no  oflace  to  perform  until  the  plaintiff  had  placed  on 
tile  a  complaint  which  stated  a  cause  of  action  against  the  de- 
fendant. Zenor  v.  Pryor,  222,  225  ( 1 ) . 

IV.    Demubbeb. 
See  Recsjters  4. 

To  answers,  see  Appeal  2. 

Befusal  to  strike  out  defective,  see  Appeal  107. 

IL  Orounds,— Waiver,— -Vuder  §344  Burns  1914,  Acts  1911  p.  415, 
objections  to  the  suflSciency  of  a  complaint  are  waived,  if  not 
pointed  out  in  the  memorandum  accompanying  the  demurrer. 

Spiro  V.  Robertson,  229, 231  (1). 

12.  Memorandum. — Contents, — The  memorandum  required  to  ac- 
company a  demurrer  for  want  of  facts  under  §344  Burns  1914, 
Acts  1911  p.  415,  should  show  wherein  the  pleading  demurred  to 
Is  insufficient  for  want  of  facts,  but  the  statement  of  affirmative 
matter  therein  to  meet  and  avoid  facts  alleged  is  unauthorized. 

Bossert  v.  Geia,  384, 393  (12) . 

13.  Demurrer  to  Counterclaim. — Memorandum  of  Defects. — Section 
344  Burns  1914,  Acts  1911  p.  415,  requiring  a  memorandum  of 
defects  to  be  filed  with  the  demurrer  to  a  complaint  for  want  of 
facts,  construed  with  §351  Burns  1914,  §346  R.  S.  1881,  relating 
to  demurrers  to  answers,  makes  necessary  the  filing  of  such  a 
memorandum  with  the  demurrer  to  an  answer,  so  that  a  demurrer 
to  a  counterclaint,  unaccompanied  by  a  memorandum  of  defects, 
does  not  question  its  sufficiency,  regardless  of  whether  such 
counterclaim  is  treated  as  a  complaint  or  as  an  affirmative  an- 
swer. Quality  Clothes  Shop  v.  Keeney,  500,  502  ( 1 ) . 

14.  Memorandum  of  Defects. — Waiver  of  Defects. — Under  §344 
Bums  1914,  Acts  1911  p.  415,  providing  that  when  a  demurrer  is 
filed  to  a  complaint  for  want  of  sufficient  facts,  a  memorandum 
shall  be  filed  therewith  stating  wherein  the  complaint  is  insuffi- 
cient, a  defendant  contending  that  the  complaint  of  a  guardian 
to  set  aside  a  sale  of  his  ward's  real  estate  is  Insufficient  for  want 
of  facts,  because  it  shows  upon  its  face  that  the  action  was  not 
brought  by  the  real  party  in  interest,  waives  the  objection  by 
failing  to  specifically  point  out  same  in  the  memorandum  ac- 
companying the  demurrer.  QUlispie  v.  Darroch,  482, 488  ( 1 ) . 

POINTS  AND  AUTHORITIES— 

See  Appeal  44. 

PRECIPE — 

See  Appeal  28,  29,  31. 

Only  such  papers  and  entries  as  are  called  for  by  the,  are  properly 
in  the  record  on  appeal,  and  papers  or  entries  copied  therein,  if 
not  mentioned  in  the  precipe,  can  not  be  considered,  see  Ap- 
peal 27. 

PREMIUMS — 

See  Insurance  17. 
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PRESUMPTIONS— 

See  Appeal  82-85,  89;  Coubts  2,  3;  Etidence  11;  Husbaivd  and 
WiFB  5;  Judgment  6;  Mines  and  Minebals  4;  Nuisance  1. 

PmNdPAIi  AND  AGENT— 

Acts  of  agent,  see  Banks  and  Banking  1,  2. 
Compensation  of  agent,  see  Corporations  2. 

1.  Contract  of  Employment, — Amount  of  Compensation. — Debits 
and  Credits. — Under  a  contract  whereby  plaintiff  was  employed 
as  manager  of  one  of  defendant's  chain  of  stores  for  one  year  at 
a  compensation  of  twenty  per  cent  of  the  net  profits,  obtained  by 
deducting  the  total  debits  from  the  total  credits,  defendant  was 
entitled  to  have  one-sixth  of  a  $3,000  bonus  paid  by  defendant  to  a 
previous  tenant  for  a  six-year  lease  on  the  premises  occupied  by 
it,  as  well  as  a  proportionate  part  of  its  general  office  expense, 
included  as  debits,  In  determining  the  amount  of  compensation 
due  plaintiff.  Independent,  etc^  Stores  v.  Earles,  241»  244  (2). 

2.  Contract  of  Employment, — Amount  of  Compensation, — DelHts 
and  Credits. — Under  a  contract  whereby  plaintiff  was  employed 
as  manager  of  one  of  defendant's  chain  of  stores  for  one  year  at 
a  compensation  of  twenty  per  cent  of  the  net  profits,  obtained  by 
deducting  the  total  debits  from  the  total  credits,  certain  dis- 
counts to  which  defendant  would  have  been  entitled  had  it  paid 
for  goods  within  certain  times,  can  not  be  considered  as  a  part 
of  the  total  credits  in  determining  the  amount  due  plaintiff,  in 
the  absence  of  evidence  to  show  that  the  payments  were  so  made 
or  that  the  discounts  were  so  received. 

Independent,  etc,  Stores  v.  Earles,  241, 244  (1). 

8.  Special  Agent.^A  special  agent  is  one  having  authority  to  per- 
form one  or  more  special  acts  with  particular  instructions  or 
within  restrictions  necessarily  implied  from  the  act  to  be  done. 

Buchanany.  Caine, 274, 283  (7). 

4.  Special  Agent, — Duty  to  Ascertain  Authority. — There  may  be 
circumstances  under  which  a  special  agent  has  implied  power  to 
bind  his  principal,  and  it  is  only  where  such  an  agent  attempts 
to  bind  his  principal  in  the  absence  of  circumstances  giving  him 
such  implied  power,  that  a  duty  of  ascertaining  the  extent  of  his 
authority  rests  upon  a  party  dealing  with  him. 

BuOtanan  v.  Caine,  274, 282  (5) . 

PRINCIPAL  AND  SURETY— 

1.  Action  Against  Surety.— Evidence.— Sufficiency. —yoticc—lji  an 
action  against  a  contractor  and  the  surety  on  his  bond,  which 
contained  a  provision  requiring  plaintiffs  to  notify  the  surety  in 
writing  of  any  default  which  might  involve  a  claim  or  loss,  etc., 
within  twenty-four  hours  after  learning  of  same,  a  verdict 
against  the  surety  was  sufficiently  sustained  by  evidence  showing 
a  default  resulting  in  loss  and  that  notice  was  given  to  the 
surety,  even  though  such  notice  was  not  given  within  the  stipu- 
lated time,  where  it  further  appeared  that  no  additional  burden 
was  placed  on  the  surety  by  reason  of  the  delay  in  giving  such 
notice.  Illinois  Surety  Co.  v.  Huher,  408, 412  (4), 413  (4). 

2.  Action  Against  Surety. — Complaint.-^Sufflciency. — ^A  complaint 
to  recover  against  a  contractor  and  the  surety  on  his  bond,  aver- 
ring generally  that  plaintiffs  performed  all  the  conditions  of  the 
contract  and  bond  on  their  part  to  be  performed,  is  not  rendered 
insufficient  on  the  theory  that  specific  averments  as  to  the  time 
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of  the  default  and  the  service  of  notice  on  the  sorety  show  that 
plaintiffs  did  not  comply  with  a  provision  in  the  bond  for  writ- 
ten notice  to  the  surety  of  any  default  which  may  involve  a 
claim  or  loss,  etc.,  within  twenty-four  hours  after  learning  of  the 
occurrence  of  such  default,  where  it  is  not  apparent  from  such 
allegations  that  plaintiffs  knew  or  should  have  known  of  the  de- 
fault prior  to  the  day  on  which  the  surety  was  notified. 

lUinoia  Surety  Co.  v.  Huber,  408, 410  (1),  411  (1). 

3.  Liability  of  Surety. — Notice  of  Default. — ^Where  a  bond  pro- 
vides for  notice  to  the  surety  at  a  fixed  time  of  the  principal's 
default,  a  failure  to  give  such  notice  will  release  the  surety. 

lUinoia  Surety  Co.  v.  Huber,  408, 411  (3). 

4.  Liability  of  Surety. ^-Notice  of  De/avll.— While  the  surety  on  a 
bond  has  the  right  to  insist  that  a  covenant  in  the  bond  for  no- 
tice of  default  shall  be  strictly  carried  out  where  failure  to  do 
so  would  result  In  loss  to  it,  a  technical  variance  between  the 
notice  given  and  that  provided  for  will  not  release  the  surety, 
where  that  given  is  equally  as  effective  in  protecting  the  surety 
from  loss.  Illinois  Surety  Co.  v.  Huber,  408, 413  ( 5 ) . 

6.  Liability  of  Surety. --Excessive  i)amaj^e«.— Where  the  surety  on 
a  contractor's  bond  was  given  an  opportunity  to  C(Hnplete  the 
contract,  but  failed  to  do  so,  it  can  not  complain  of  the  cost  of 
completing  the  contract,  in  the  absence  of  a  showing  that  such 
cost  was  excessive  and  that  the  provisions  of  the  agreement  with 
reference  to  the  completion  of  the  work  in  case  of  default  had 
not  been  adhered  to,  to  the  injury  of  the  surety. 

Illinois  Surety  Co.  v.  Huber.  408, 413  (6) . 

PRIVATE  NVIBANCB— 

See  NuiSAircB  2. 

••PROFITS'*— 

See  WoBOS  ajxd  Phbasks. 

PROPERTT-— 

See  Exchange  of  Pbopebtt  1,  2. 

Depreciation  of,  see  Cobpobations  15. 

Devise  of,  descending  under  statute,  see  Wills  1. 

Loss  of  personal,  see  Evidence  13. 

Subject  to  liens,  see  Mechanics'  Liens  4,  6. 

Purchase  of,  by  Municipal  Corporation  will  not  defeat  lien,  seo 
Mechanics'  Liens  1. 

Personal  Property.^Lease.-^A  lease  of  real  estate  for  years  is 
personal  estate,  and  passes  to  the  personal  representative  of  the 
lessee,  upon  his  death  intestate,  and  not  to  his  heirs. 

Spiro  V.  Robertson^  229, 234  (3) . 

PROXmATB  OAUBE— 

See  Mastee  and  Sebvant  61 ;  Negligence  21. 

PUBIJO  DiPROVEMENTS— 

Assessments  for,  see  Municipai*  CkntPOBATioNS  6,  7. 

QUANTUM  MERUIT — 

Action  on«  see  Wosk  and  Jjabom. 
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Issues, — Fraud. — General  Denial. — In  an  action  to  set  aside  a 
guardian's  sale  of  bis  ward's  real  estate  on  tlie  ground  of  fraud, 
in  wliicli  subsequent  purchasers  filed  a  cross-complaint  to  quiet 
tlieir  title,  proof  of  fraud  as  a  defense  was  admissible  under  the 
general  denial  to  such  cross-complaint. 

OiUispie  v.  Darrach,  482, 492  (7). 

QITESTIOXS  FOR  JURY— 

See  Intebest  1;  Master  Ain>  Sebvant  53»  54,  71. 

RAILROADS— 

See  Masteb  and  Servant  11-14,  33. 

Railroad  employes,  see  Masteb  and  Servant  62w 

1.  Crossing  Accidents. — Complaint. — 'Negligence. — Averments  in  a 
complaint  for  injuries  sustained  in  a  crossing  accident  charging 
negligence  generally  in  the  operation  of  defendant's  train  are 
not  excluded  by  the  fact  that  specific  charges  of  negligence 
in  the  violation  of  city  ordinances  are  also  contained  therein. 

Lake  Erie,  etc.,  R,  Co.  v.  Reed,  65, 73  (4 ) . 

2.  Crossing  Accidents. — Verdict. — Answers  to  Interrogatories. — 
Where,  in  an  action  for  injuries  sustained  in  a  railroad  crossing 
accident,  a  verdict  forplaintifiT  Included  a  finding  that  defend- 
ant's car  was  run  at  a  dangerous  and  unusual  rate  of  speed,  and 
that  plaintiff  was  in  the  exercise  of  due  care,  and  the  evidence 
upon  the  questions  of  negligence  and  contributory  negligence 
was  of  such  character  that  reasonable  men  might  differ  as  to  the 
Inferences  to  be  drawn  therefrom,  the  question  was  for  the  jury, 
and  its  verdict,  not  being  overcome  by  anything  contained  in  the 
answers  to  interrogatories  must  stand. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Smith,  304, 307  (2) . 

8.  Crossing  Accidents.  —  Trial.  —  Verdict.  —  Conformity  to  Com- 
plaint.— Where  the  complaint  in  an  action  against  a  railroad 
company,  and  the  engineer  on  its  train,  for  injuries  incurred  at 
a  railroad  crossing,  charged  negligence  generally  against  both  de- 
fendants and  also  alleged  that  both  were  negligent  in  the  o{)era- 
tion  of  the  train  contrary  to  the  provisions  of  certain  city  orcM- 
nances  therein  set  out,  and  did  not  charge  negligence  against 
the  defendant  engineer  alone,  or  against  the  defendant  comi||ny 
"by  and  through  its  engineer",  and  the  ordinances  set  out  pro- 
vided against  possible  violation  not  only  by  an  engineer,  but  by 
a  "conductor  or  other  person  having  a  railroad  engine  or  train 
of  cars  in  charge",  a  verdict  for  plaintiff  against  the  company 
alone  and  in  favor  of  the  engineer  was  warranted,  since  even 

'  though  the  charge  of  negligence  in  violating  the  ordinances  were 
construed  as  amounting  to  a  charge  of  negligence  against  de- 
fendant by  and  through  Its  engineer,  the  general  averments  of 
negligence  were  sufficient  to  cover  all  negligence  of  which  the 
company  might  have  been  guilty  either  through  its  engineer  or 
any  other  of  its  agents.    Lake  Erie,  etc.,  R.  Co.  v.  Reed,  65, 70  (3). 

4,  Discharge  of  Employes. — Action  for  Wages. — Recovery  of  Pen- 
alty.— In  an  action  for  wages  due  a  railroad  employe,  a  recovery 
of  a  penalty  and  attorney  fees  can  not  be  had,  since  there  is  no 
valid  statute  authorizing  such  recovery,  and  the  same  may  not 
be  had  at  common  law. 

Baltimore,  etc.,  R.  Co.  v.  Burdalow,  267  (1 ) . 
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5.  Injuries  to  Persons  Near  Tracks. — LiahiUty.—A.  railroad  com- 
pany Is  charged  with  notice  of  the  presence  of  all  persons  who 
are  rightfully  near  its  tracks,  and  owes  to  them  the  duty  of  or- 
dinary care  to  avoid  injuring  them  in  the  operation  of  its  trains. 

Pittsburgh,  etc,  R.  Co.  v.  Hoffman,  431, 436  (2) . 

6.  Injuries  to  Persons  Near  Tracks. — Complaint — In  an  action  by 
an  employe  of  an  independent  contractor  for  the  construction  of 
a  railroad  bridge  to  recover  for  injuries  by  being  struck  by  a 
piece  of  coal  thrown  from  a  passing  train  on  a  defective  track 
over  the  bridge,  a  complaint  alleging  that  such  employe  was  in- 
jured while  discharging  his  duties  as  watchman  for  the  con- 
tractor, sufficiently  shows  that  plaintiff  was  rightfully  on  the 
bridge  so  as  to  charge  the  railroad  company  with  knowledge  of 
his  presence.  Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 436  (1 ) . 

7.  Injuries  to  Persons  Near  Tracks. — Complaint. — Sufficiency. — In 
an  action  by  the  employe  of  a  railroad  bridge  contractor  against 
the  railroad  company  for  injuries  by  being  struck  by  coal  thrown 
from  a  passing  train,  a  complaint  charging  negligence  in  the 
loading  of  the  coal,  and  in  the  operation  of  the  train  over  a  de- 
fective track,  and  alleging  that  plaintiff  had  no  knowledge  of 
such  negligent  acts,  was  sufficient,  in  the  absence  of  specific  al- 
legations to  overcome  such  general  averments,  to  eliminate  the 
objection  that  the  risk  was  assumed,  even  if  the  doctrine  of  as- 
sumed risk  were  applicable  in  such  cases. 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 437  (6). 

8.  Injuries  to  Persons  Near  Tracks. — ^In  an  action  by  the  employe 
of  an  independent  railroad  bridge  contractor,  against  the  railroad 
company  for  injuries  by  being  struck  by  a  piece  of  coal  hurled 
from  a  passing  train,  a  complaint  which  showed  that  plaintiff 
was  rightfully  near  the  tracks,  and  alleged  that  defendant,  with 
knowledge  of  the  facts,  negligently  loaded  the  coal  high  above 
the  top  of  the  tender  without  safeguards  to  prevent  it  from  fall- 
ing, so  that  it  would  fall  and  be  thrown  from  the  tender  by  the 
motion  of  the  engine,  and  that  so  loaded  defendant  negligently 
ran  the  engine  over  a  defective  track  at  a  high  rate  of  speed, 
thereby  causing  the  coal  to  be  thrown  so  as  to  strike  plaintiff, 
sufficiently  charged  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Hoffman,  431, 436  (3) . 

9.  Injuries  to  Persons  Near  Tracks. — Negligence. — Evidence. — Suf- 
ficiency.— In  an  action  against  a  railroad  company  for  injuries  by 
being  struck  by  coal  thrown  from  a  passing  train,  evidence  show- 
ing that  plaintiff,  who  was  in  the  employ  of  an  independent  con- 
tractor engaged  in  the  construction  of  a  bridge,  for  the  company, 
was  upon  the  structure  engaged  in  the  discharge  of  his  duties  as 
a  night  watchman,  and  showing  circumstances  sufficient  to  war- 
rant the  Jury  in  believing  that  the  injury  was  the  result  of  being 
struck  by  a  piece  of  coal  coming  from  the  tender  of  the  train. 
Justifies  the  presumption  that  there  was  negligence  in  the  load- 
ing or  handling  of  the  coal  under  the  rule  res  ipsa  loquitur,  in 
view  of  the  fact  that  the  tender,  engine,  and  coal  thrown  were 
under  the  exclusive  control  and  management  of  defendant's 
agents,  and,  in  the  absence  of  evidence  to  explain  away  such  pre- 
sumption, was  sufficient  to  sustain  the  verdict  for  plaintiff. 

Pittsburgh,  etc.,  R.  Co.  y.  Hoffman,  4Z1, 4^  (15),  449  (15). 

10.^  Rules  for  Employes. — Construction. — Rules  promulgated  by  a 
railroad  company  for  the  use  of  its  employes  should  be  construed 
not  only  with  reference  to  the  interests  of  the  company  and  its 
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employes,  bat  also  with  reference  to  the  great  commercial  enter- 
prise which  railroads  are  Intended  to  subserve,  and  with  refer- 
ence to  the  interests,  welfare  and  safety  of  the  public. 

KeU  V.  Southern B.  Co,^ 311, 318  (2). 

rahboad  surgeon— 

Communication  to,  see  Masteb  and  Sbbvakt  8, 10. 

KBCBIVERS— 

1.  Actiong  Against. — Permisskm  to  Sue, — Complaint. — ^A  complaint 
against  a  receiver  is  insufficient  on  demurrer  in  the  absence  of 
an  averment  that  the  plaintiff  has  obtained  permission  of  the 
court  to  sue.  Henry  v.  Swailes^  218, 219  (1) . 

2.  ActUm9  Against. — Complaint. — Failure  to  Aver  Permission  to 
Sue. — Waiver. — The  objection  that  the  complaint  in  an  action 
against  a  receiver  does  not  contain  the  statement  that  plaintiff 
has  obtained  permission  to  sue,  is  waived  where  the  sufficiency 
of  the  complaint  is  not  attacked  by  demurrer  and  is  not  ques- 
tioned until  after  verdict  Henry  Y.Swaites,  218,219  (2). 

8.  Bonds. — Release  of  Surety. — Power  of  Court. — ^The  court  has 
no  power  to  release  the  surety  on  the  bond  of  a  receiver  or  other 
fiduciary  after  the  same  has  been  accepted  and  approved  in  the 
absence  of  a  statute  oonf erring  same;  and  where  such  statute 
exists  its  provisions  must  be  complied  with  in  order  to  render 
the  release  effective;  hence  where  the  court  ordered  the  receivers 
of  a  bank  to  file  separate  bonds  in  lieu  of  a  joint  bond  theretofore 
approved  by  it,  its  order  purporting  to  release  the  surety  on  the 
joint  bond  from  further  liability,  not  made  pursuant  to  {5733 
Bums  1914,  Acts  1897  p.  192,  i6,  providing  for  the  release  of 
sureties,  was  ineffective  as  such  and  constituted  no  bar  to  an 
action  by  the  surety  for  the  recovery  of  premiums  thereafter 
accruing.  American  Bonding  Co.  v.  Hall,  523»  525  (1). 

4.  Exceptions  to  Report, — Demurrer. — Exceptions  to  the  report  of 
a  receiver,  directed  against  the  allowance  of  a  whole  claim  pre- 
sented in  two  paragraphs,  were  insufficient  on  demurrer  where 
they  did  not  constitute  a  good  answer  to  both  paragraphs. 

Bossert  v.  Gefo,  384, 393  (11 ) . 

6.  Exceptions  to  Report. — Sufficiency. — ^To  be  sufficient,  exceptions 
to  the  report  of  a  receiver  must  present  a  complete  defense  to  the 
item  or  claim  objected  ta  Bossert  v.  Gei«,384^390  (5). 

B.  Exceptions  to  Report. — Sufficiency. — Exceptions  filed  to  the  re- 
port of  a  receiver  of  a  corporation,  objecting  to  the  allowance  of 
a  claim  of  the  heirs  of  its  former  president  for  money  advanced 
by  him,  on  the  ground  that  he  as  president  procured  the  money 
from  himself  without  any  action  of  the  board  of  directors  re- 
lating thereto^  in  effect  admit  that  the  money  was  received  and 
retained  by  the  corporation,  and  are  therefore  insufficient  to 
show  its  nonliability.  Bossert  v.  Qeis,  384, 390  (4),  392  (4). 

7.  Pleading.'^Exceptions  to  Report.-^Where  exceptions  are  filed 
to  the  report  of  a  receiver,  the  report  stands  as  the  complaint  and 
the  exceptions  as  the  answer  thereto,  and  the  sufficiency  of  such 
exertions  may  be  tested  by  demurrer. 

Bossert  v.  Gets,  384, 389  (3 ) . 

REin>— - 

The  law  does  not  give  a  landlord  a  lien  on  trade  fixtures  belonging 
to  his  tenant  as  security  for,  see  Landlord  and  Tenant  2. 
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REPORT — 

ExceptionB  to,  see  Rsceivebb  4-7. 

PRESERVE**— 

See  WoBDS  and  Phbabes. 

RES  IPSA  LOQUITUR— 

See  Necligence  22-24. 

REVIEW— 

See  Afpeax  48-108. 

As  to  evidence,  see  Appeal  55-64. 

As  to  Instructions,  see  Appeal  65-81. 

••ROBBERY**— 

See  WoBDS  and  Phbases. 

RULES — 

For  employes,  see  Railboads  10. 

Of  court  have  the  force  and  effect  of  law,  see  Appeal  8. 

SAL 


Tax,  Bee  Taxation  4,  5. 

1.  Caveat  Emptor.-^Specifto  ChaiteU.^Where,  in  the  absence  of 
fraud,  there  is  a  sale  of  spedflc  chattels  already  existing  which 
the  buyer  has  inspected,  or  where  the  sale  is  one  of  definite  ex- 
isting chattels  specifically  described,  the  actual  condition  of  which 
is  open  to  inspectiop  and  alike  ascertainable  by  either  party,  the 
rule  of  caveat  emptor  applies  and  admits  of  no  exception  or  im- 
plied warranty.  Buchanan  v.  Caine^  274, 280  (2) . 

2L  Caveat  Emptor, — Chinatoare  to  le  Decorated  bp  Seller. — Trial. 
— Instructions. — ^The  rule  of  caveat  emptor  does  not  apply  as  to  a 
purchase  of  chinaware  that  is  thereafter  to  be  decorated  by  the 
seller  in  accordance  with  designs  furnished  by  the  purchaser, 
but  an  implied  warranty  exists  at  least  as  to  the  quality  and 
fitness  of  the  decorations,  unless  negatived  by  the  terms  of  the 
contract;  hence,  in  an  action  for  the  purchase  price  of  a  ship- 
ment of  chinaware,  where  there  was  evidence  that  a  portion  of 
it  was  purchased  under  such  arrangement,  instructions  in  effect 
stating  that  the  purchaser  had  no  light  of  inspection  on  receipt 
of  the  goods  unless  the  jury  found  that  such  right  was  given  by 
the  contract,  were  erroneous.       BticAanan  v.  Ooine,  274, 281  (3). 

8.  Conditional  Bales.^Default — Recovery  of  Money  Paid.— Where 
a  sale  of  goods  is  made  on  condition  that  the  title  is  to  remain  in 
the  seller  until  they  are  paid  for,  but  without  any  provision  tliat 
the  money  paid  shall  be  forfeited  in  case  of  default  in  subsequent 
payments,  the  payments  made,  less  all  damages  sustained  by  the 
seller,  may  be  recovered  by  the  purchaser  if  the  seller  exercises 
his  right  to  retake  the  property  on  default. 

Quality  Clothei  Shop  v.  Keeney,  600, 506  (4) . 

4.  Conditional  8ales,^Default.— Remedy  of  Seller. — Where  the 
purchaser  of  goods,  sold  on  condition  that  the  title  is  to  remain 
in  the  seller  until  they  are  paid  for,  makes  default  in  payment, 
the  seller  may  either  take  possession  of  the  goods  or  treat  the 
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sale  as  complete  and  sue  for  the  balance  of  the  purcbase  price; 
but  if  the  goods  are  retaken  the  right  to  treat  the  sale  as  com- 
plete and  sue  for  the  balance  of  the  purchase  price  Is  thereby 
abandoned.  Quality  Clothes  Shop  v.  Keeney,  500, 506  (5) . 

SERVANTS — 

Injuries  to,  see  Masteb  and  Servant. 

STATE  BOAKD  OF  TAX  COMMISSIONERS — 

Can  not  increase  the  assessment  of  all  personal  property  in  a  coun- 
ty without  giving  the  notice  as  required  by  fi  §10295,  10296  Bums 
1014,  see  Taxation  1-3. 

STATUTES — 

See  Appeal  28;  Highways  6;  Municipal  Corporations  5-7;  Pat- 
ents 1,  5. 

1.  Amendment, — Construction, — When  a  statute  is  amended,  it  is 
thereafter,  and  as  to  all  acts  subsequently  done,  to  be  construed 
as  if  the  amendment  had  always  been  there. 

VUmany.  Thompson,  126, 136  (8). 

2.  Construction. — Where  two  constructicMis  of  a  statute  are  possi- 
ble, the  one  should  be  adopted  which  effectuates  rather  than  the 
one  which  defeats  its  purpose. 

Wallace  r.  Newcastle  Realty  Co,,  120, 123  (3). 

3.  Construction. — In  construing  a  statute  the  court  may  look  to 
the  history  of  the  times  on  the  subject  of  the  legislation  w^ith  a 
view  to  carrying  out  the  legislative  purpose. 

Wallace  \.  Newcastle  Realty  Co.,  120, 123  (4). 

4.  Construction. — Where  a  section  of  a  general  act  is  amended,  as 
to  all  matters  occurring  thereafter,  such  amendment  is  to  betaken 
as  if  it  had  been  a  part  of  the  original  act;  and  acts  relating  to 
the  same  general  subject-matter,  regardless  of  when  they  were 
passed,  are  in  pari  materia  and  are  to  be  construed  together. 

Quality  Clothes  Shop  v.  Keeney,  500, 503  (2). 

5.  Construction. — ^A  statute  which  adopts  a  portion  of  the  law 
already  declared  without  reference  to  any  particular  statute  or 
part  of  statute,  but  which  refers  to  the  law  generally  which 
governs  the  subject,  the  reference  includes  not  only  the  law  in 
force  at  the  date  of  the  adopting  act,  but  all  subsequent  laws 
upon  the  subject.         Quality  Clothes  Shop  v.  Keeney,  500, 504  (3) . 

6.  Construction. — Lcffislative  Intent. — The  legislative  intent  in  the 
enactment  of  a  statute  is  to  be  ascertained  and  enforced  when- 
ever possible  to  do  so  without  doing  violence  to  the  language  of 
the  act,  and  in  ascertaining  such  intent  consideration  should  be 
given  to  the  whole  act  as  well  as  to  its  separate  parts. 

Wallace  v.  Newcastle  Realty  Co.,  120, 123  (1). 

7.  Construction. — Legislative  Intent. — The  legislative  intent,  when 
ascertained,  will  control  the  strict  letter  of  the  statute,  or  literal 
meaning  of  words  and  phrases,  where  to  adhere  to  the  strict 
letter  or  literal  meaning  would  lead  to  injustice,  absurdity  or  the 
contradiction  of  one  provision  of  the  act  by  another. 

Wallace  y.  Newcastle  Realty  Co.,  120, 123  (2) . 

8.  Construction. — Intent. — In  construing  a  statute,  the  court  wir 
seek  to  discover  and  carry  out  the  legislative  intent,  and  in  sc 
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doing  will  look  to  each  and  every  part  of  the  statute,  to  the  cir- 
cumstances under  which  it  was  enacted,  to  the  old  law,  if  any, 
upon  the  subject,  to  other  statutes  upon  the  same  or  relative  sub- 
jects, whether  in  force  or  repealed,  to  contemporaneous  legisla- 
tive history,  and  to  the  evils  to  be  remedied. 

Hughes  v.  Indiana  Union  Traction  Co,,  202, 215  ( 1 ) . 

STREET  RAILROADS— 

See  Cabbiers  5. 

J.  Injuries, — Negligence, — City  Ordinancea, — ^In  an  action  for  in- 
juries to  a  fireman  by  the  collision  of  a  street  car  with  a  hose 
wagon,  where  the  complaint  charged  negligence  in  failing  to 
stop  the  car  on  the  approach  of  the  hose  wagon,  in  violation  of  a 
city  ordinance  requiring  street  cars  to  stop  immediately  upon 
signal  of  the  approach  of  any  fire  apparatus,  actual  knowledi^e 
of  the  approach  of  the  hose  wagon  in  time  to  have  stopped  the 
car  and  avoided  the  injury  was  not  essential  to  establish  the  neg- 
ligence charged,  though  proof  that  the  signal  was  such  that  it 
could  not  have  been  seen  or  heard  by  those  in  charge  of  the  car 
would  have  been  proper  as  bearing  on  the  question  of  whether 
such  persons  were  guilty  of  negligence. 

Indianapolis  Traction,  etc,  Co.  v.  Becic,  527, 530  (1) . 

2.  Injuries  to  Persons  on  Tracks, — Liability, — Knowledge  of  Peril 
in  Time  to  Avoid  Injury, — Where  plaintiff  was  a  child  of  such 
tender  years  as  to  be  incapable  of  negligence,  defendant  was  lia« 
ble  for  injuries  caused  by  running  its  car  against  plaintiff,  if  the 
motorman  could  have  prevented  the  injury  by  the  exercise  of 
proper  care  after  the  emergency  arose,  regardless  of  whether  he 
actually  knew  of  plaintifTs  peril  or  not. 

Union  Traction  Co,  v.  Bowen,  661, 666  (5 ) . 

3.  Injuries  to  Persons  on  Tracks.  —  Negligence,  —  Last  Clear 
Chance. — The  general  charge  that  defendant  nej^ligently  ran  its 
car  against  and  ui)on  plaintiff  thereby  causing  his  injury,  is  suf- 
ficient to  authorize  proof  of  any  negligence  in  the  operation  of  the 
car  which  resulted  in  the  injury  complained  of,  including  proof 
that  those  in  charge  of  the  car  were  negligent  in  failing  to  use 
the  last  clear  chance  to  avoid  the  injury. 

Union  Traction  Co,  v.  Bowen,  661, 664  (1). 

4.  Injuries  to  Persons  on  Tracks. — Evidence. — Instructions. — In  an 
action  for  the  death  of  plaintiff's  decedent,  who  was  struck  by 
a  street  car,  where  the  evidence  was  of  such  nature  that  the  jury 
might  have  found  that  decedent  was  himself  negligent  in  going 
upon  the  track,  but  that  after  being  In  a  place  of  danger  the 
motorman  saw  his  peril  a  suflSclent  length  of  time  to  have  avoid- 
ed the  collision,  and  also  evidence  tending  to  show  that  the  mo- 
torman did  not  see  him  until  the  instant  of  the  injury,  and  that 
decedent  could  have  saved  himself  as  late  as  the  motorman  could 
have  avoided  the  Injury,  it  was  error  for  the  court  to  instruct 
that  if  decedent  was  negligent  in  the  first  instance  and  the  motor- 
man  saw  "or  by  the  use  of  due  care  should  have  seen"  dece- 
dent's peril  in  time  to  have  avoided  the  injury,  but  failed  to  do 
so,  defendant  would  be  liable,  and  in  the  absence  of  anything  to 
show  upon  what  theory  the  jury  returned  the  verdict  for  plain- 
tiff, the  error  must  be  deemed  to  have  been  prejudicial. 

Indianapolis  Traction,  etc,  Co.  v.  Davy, 532, 534  (2),  535  (2). 
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6.  Operation  of  Cars, — Duty  to  Persons  Unable  to  Protect  Them- 
selves.— ^A  company  operating  cars  upon  a  public  street  owes  to 
persons  upon  the  tracks  and  unable  to  protect  themselves  by  the 
exercise  of  care,  the  duty  to  discover  their  peril  and  to  use  rea- 
sonable care  to  avoid  injuring  them. 

Union  Traction  Co,  v.  Botcen^  661, 66d  (6) . 


Defective,  see  MuinciPAL  Cobpobations  1-5. 

Power  to  vacate,  see  MumciPAL  Corporations  8,  10,  11. 

SUKETT-^ 

See  PRinciPAL  and  Surett. 

The  court  has  no  power  to  release  the  surety  on  the  bond  of  a  re- 
ceiver or  other  fiduciary  after  the  same  has  been  accepted  and 
approved  In  the  absence  of  a  statute  conferring  same,  see  Re- 
ceivers 3. 

BURGEONS— 

Bee  Pbtsicians  and  Surgeons. 

Negligence  of,  employed  by  master,  see  Master  and  Servant  11. 

TAXATION— 

1«  Action  to  Enjoin  Increased  Assessments. — Complaint. — Suffi- 
ciency.— A  complaint  to  enjoin  the  placing  upon  the  county  tax 
duplicates  of  an  Increase  in  the  assessment  made  by  the  State 
Board  of  Tax  Commissioners  on  all  personal  property  in  the 
county,  and  to  enjoin  the  collection  of  the  taxes  on  such  in- 
creased assessment,  was  sufficient  to  withstand  a  demurrer 
where,  in  addition  to  all  other  necessary  averments,  it  showed 
that  notice  to  the  taxpayers  of  the  county  had  not  been  given  in 
compliance  with  iil02d5k  10296  Bums  1914,  Acts  1905  p.  105. 

Scott  V.  Barr,  508, 510  (1) . 

2.  Acliofi  to  Enjoin  Increased  Assessments.-^Anstoer. — Sufflciency. 
— In  an  action  to  enjoin  the  placing  upon  the  tax  duplicates  of 
a  county  an  increase  in  the  assessment  made  by  the  State  Board 
of  Tax  Commissioners  on  all  personal  property  In  the  county,  and 
to  enjoin  the  collection  of  the  taxes  on  such  increased  assess- 
ment, on  the  ground  that  the  order  of  the  State  board  was  void 
for  lack  of  notice  to  taxpayers  In  compliance  with  i§10295, 10296 
Bums  1914,  Acts  1PC5  p.  105,  an  answer  which  failed  to  allege 
that  the  board  of  county  commissioners  was  in  session  after  the 
auditor  had  been  notified  of  the  Intention  of  the  state  board,  was 
insufficient  Scott  v.  Barr,  508, 510  (2). 

8.  Increase  of  Assessments. — Validity, — Notice. — Jurisdiction  of 
State  Board  of  Taw  Commissioners. — ^An  increase  made  by  the 
State  Board  of  Tax  Commissioners  on  all  the  personal  property 
in  a  certain  county  is  invalid,  where  the  only  notice  given  by  the 
auditor  of  the  county  was  the  posting  and  publication  of  notice  to 
the  taxpayers,  since  a  taxpayer  has  the  right  to  presume  the 
board  of  coimty  commissioners  will  perform  its  duty  and  take 
aU  steps  necessary  to  protect  the  rights  of  taximyers  of  the  coun- 
ty, thus  making  the  provision  of  $10296  Bums  1914,  Acts  1905 
p.  106,  relating  to  notifying  and  calling  in  session  the  board  of 
county  commissioners,  as  essential  to  the  Jurisdiction  of  the  State 


INDEX.  795 

TAXATION — Contiiined. 

Board  of  Tax  Commissioners  in  such  matter  as  is  the  require- 
ment for  the  posting  and  publishing  of  notice  to  the  taxpayers. 

Scott  T.  Barr,  608, 513  (3) . 

4.  Taw  Sales. — Validity, — Failure  to  Resort  to  Personal  Property, — 
If  a  taxpayer  permits  his  real  estate  to  be  sold  for  the  imyment 
of  delinquent  taxes  when  he  is  the  owner  of  personal  property 
subject  to  levy  and  sale  for  such  purpose,  such  sale,  though  in- 
effective to  convey  title,  is  not  void  for  all  purposes,  and  has  the 
effect  of  transferring  to  the  purchaser  the  lien  which  formerly 
belonged  to  the  State.  TFeaver  y.  £a«f man*  59, 61  (2). 

5.  Tax  Sales, — FailMre  to  Exhaust  Personal  Property. — Sale  of 
Bealty.-^Injunction,— Under  §10324  Bums  1914,  Acts  1903  p.  49, 
relating  to  the  sale  of  property  for  nonpayment  of  taxes,  delin- 
quent taxes  must  be  enforced  by  levy  and  sale  of  the  personal 
property  of  the  delinquent  taxpayer,  if  any  can  be  found  within 
the  county,  before  resorting  to  the  sale  of  his  real  estate,  and  he 
may  enjoin  the  sale  of  his  real  estate  f<^  taxes  if  he  has  personal 
property  subject  to  levy  which  has  not  been  exhausted ;  and  such 
an  action  is  not  one  to  enjoin  the  collection  of  a  tax  within  the 
rule  that  tne  collection  of  taxes  can  not  be  enjoined  unless  it  is 
shown  that  the  property  against  which  the  same  were  assessed 
was  not  subject  to  taxation,  or  that  the  taxes  have  been  paid. 

Weaver  v.  Kaufman,  59, 00  (1) . 

TELEGRAPHS  AND  TELEPHONES—    * 

1.  Failure  to  Deliver  Message, — lAahility, — ^Failure  to  transmit 
and  deliver  a  message  to  the  addressee  In  good  faith  and  in  the 
order  of  time  in  which  it  is  received,  or  any  unrearonable  delay 
in  transmission  or  delivery,  subjects  the  company  to  the  penalty 
provided  by  §§5780,  5781  Burns  1914,  Acts  1885  p.  161,  regard- 
less of  whether  there  was  partiality  or  discrimination. 

Western  Union  Tel.  Co.  v.  Taylor,  93, 98  (6). 

2.  Failure  to  Delii>er  Message, — Action  to  Recover  Penalty. — ^21^0- 
tice  of  Claim. — Burden  of  Proof. — In  an  action  against  a  tele- 
graph company  to  recover  a  statutory  penalty  for  failure  to  de- 
liver a  message,  where  defendant  relied  upon  a  contract  requir- 
ing notice  to  the  company  of  an  Intention  to  claim  the  penalty 
before  it  should  be  liable,  the  burden  was  on  the  defendant  to 
prove  such  contract,  and  that  notice  was  not  delivered  to  it 

Western  Union  Tel.  Co,  v.  Taylor,  93, 97  (3) . 

3.  Failure  to  Deliver  Message.^-IAabUity, — Votice  of  Claim, — Suf- 
ftciency, — Under  a  stipulation  printed  on  the  forms  used  by  pa- 
trons of  a  telegraph  company  in  sending  messages,  providing  that 
the  company  will  not  be  liable  for  statutory  penalties  in  any 
case  where  a  claim  is  not  presented  to  the  company  in  writing 
within  sixty  days  after  the  message  is  filed,  but  not  providing  to 
whom  the  claim  shall  be  presented,  the  delivery  notice  of  a  daim 
for  failure  to  deliver  a  message,  to  a  person  In  charge  of  the  com- 
pany's telegraph  office  under  circumstances  Justlfj^g  the  belief 
that  he  is  the  company's  agent.  Is  sufficient 

Western  Union  Ta.  Co.  v.  Taylor,  93, 96  (2) . 

4.  Failure  to  Deliver  Message.-^-Action  to  Recover  Penalty, — Pre- 
payment of  Charges, — Evidence. — Evidence  showing  that,  though 
the  sender  of  a  telegraph  message  did  not  personally  prepay  the 
charges,  the  agent  of  the  telegraph  company  prepaid  the  charges 
as  a  favor  to  the  sender  and  personally  credited  the  sender,  as 
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he  was  accustomed  to  do  In  many  instances  for  his  friends  and 
acquaintances,  sufficiently  showed  that  the  message  was  paid  in 
advance  and  was  received  by  the  company  **upon  the  usual 
terms",  so  as  to  render  it  liable  under  §§5780,  5781  Bums  1914, 
Acts  18S5  p.  151,  for  failure  to  deliver  the  message. 

Western  Union  Tel  Co.  v.  Taylor,  93, 97  (4). 

5.  Failure  to  Deliver  Message. — Action  to  Recover  Penalty, — Evi' 
dence. — Evidence  showing  that  a  telegraph  message  filed  in  the 
office  of  the  company  at  Shoals  between  11  and  12  p.m.  for 
transmission  to  Evansville,  and  that  it  did  not  arrive  at  Evans- 
ville  until  after  8  a.  m.  of  the  next  day,  after  the  addressee,  who 
had  repeatedly  inquired  for  it,  had  left  the  city,  and  showing 
that  the  company  accepted  a  message  at  Evansville  for  trans- 
mission to  Shoals,  shortly  after  accepting  the  message  filed  at 
Shoals,  which  was  delivered  at  Shoals  at  about  8  or  4  a.  m.,  was 
sufficient  to  warrant  an  inference  of  bad  faith,  partiality  and  de- 
lay on  the  part  of  the  company  in  the  transmission  of  the  first 
message.  Western  Union  TeU  Co.  v.  Taylor,  93, 98  (5) . 

6.  lAabUity  for  Penalties. — Stipulation  for  Notice  of  Claim. — 
Validity.  —  A  stipulation  printed  on  the  back  of  a  blank  on 
which  a  telegraph  message  is  written,  providing  that  the  com- 
pany will  not  be  liable  for  statutory  penalties  in  any  case  where 
a  claim  is  not  presented  to  the  company  in  writing  within  sixty 
days  after  the  message  is  filed  for  transmission,  is  valid. 

Western  Union  Tel.  Co.  v.  Taylor,  03, 96  ( 1 ) . 

7.  Regulation—Scope  and  Effect  of  Statute. — ^The  statute  (§§5780, 
5781  Burns  1914,  Acts  1885  p.  151)  relating  to  the  receipt  and 
transmission  of  telegraph  messages  and  providing  for  the  recovery 
of  penalties  for  failure  to  deliver  messages,  has  no  extraterri- 
torial effect,  but  applies  only  where  the  fault  of  the  company 
occurs  withhi  the  State. 

Western  Union  Tel.  Co.  v.  Taylor,  93, 08  (7) . 

8.  Transmission  of  Messages. — Interstate  Commerce. — The  mere 
fact  that  a  message  filed  at  Shoals  in  this  State  for  transmission 
to  Evansville,  a  distance  of  approximately  75  miles,  was  sent  to 
Cincinnati,  Ohio,  and  thence  to  Evansville,  did  not  constitute  the 
message  a  subject  of  interstate  commerce. 

Western  Union  TeU  Co.  v.  Taylor,  93, 08  (8) ,  99  (8) . 

•THEFT*'— 

See  WoBDS  and  Ph bases. 

THEFT  INSURANCE — 

See  Insurance  21. 

TIME— 

Beginning  of,  limited  for  appeal,  see  Appeal  14-16. 

TITIiB— 

Color  of,  see  Adverse  Possession  1,  2. 


Injuries  to  persons  near,  see  Railboads  5-9. 
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TRANSCRIPT — 

Preparation  of,  see  Appeal  31,  32. 

Delay  In  correcting,  is  waiver  of  right,  see  Appeal  77. 

TORTFEASOR — 

Liability  of  original,  see  Negligence  17. 


TRIAL. 


L    COUBSB  AND  OONDUOT  OF  TBIAL 
IK  GeNXSAIj,  1-4. 

II.     ReOIPTIOIT  OF  E  YIDXNOB,  6. 

III.  Inbtructzons,  6-9. 


IV.  vsBDicT,  10-ao. 

V.     AnSWIBB  to  IXTBBBOaATOBIXB, 

21-28. 

VL   FiNDZNa8,24. 


I.    OouRSE  AND  Conduct  of  Tbial  in  General. 
Theory  of,  see  Appeal  30,  53,  64. 

1.  By  Court. — Findings  of  Fact. — 'Necessity, — In  a  suit  to  enjoin 
a  nuisance  and  for  damages,  where  a  timely  request  for  a  special 
finding  of  facts  by  the  court  is  made,  it  is  the  duty  of  the  court 
to  make  a  special  finding,  notwithstanding  the  issues  of  fact  are 
also  submitted  to  a  Jury. 

Cl^icago,  etc^  R,  Co,  v.  Myers,  458, 463  (5) . 

2.  Conclusions  of  Law. — Exceptions. — Effect, — Exceptions  to  con- 
elusions  of  law  amount  to  an  admission  that  the  facts  are  fully 
and  correctly  found  within  the  issues. 

Teegardenv.  Ristine,  158, 165  (4). 

3.  Jury. — Findings. — Contributory  Negligence. — ^The  ultimate  fact 
which  the  Jury  is  required  to  find  in  determining  the  question  of 
contributory  negligence  is  generally  one  of  inference,  and  it  may 
or  may  not  be  inferred  from  the  facts  proved  in  a  given  case. 

Adams  v.  Antics,  594, 600  (9). 

4.  Request  for  Special  Findings. — Waiver. — ^Where  a  request  for  a 
special  finding  of  the  facts  is  made  within  the  time  and  in  the 
manner  required  by  the  rules  of  court,  and  exception  is  reserved 
to  the  overruling  of  the  request,  the  error  is  not  waived  by  fail- 
ure to  object  to  a  general  finding. 

Chicago,  etc.,  R.  Co.  v.  Myers,  458, 463  (6) . 


II.    Reception  of  EJvidence. 

Insufficient  Evidence. — New  Trial. — Where  the  evidence  is  in- 
sufficient to  sustain  the  verdict,  tlie  defect  can  be  reached  only 
by  a  motion  for  new  trial. 

Tippecanoe  Loan,  etc,  Co.  v.  Cleveland,  eic,  R.  Co.,  644, 654  (10). 


5. 


III.    Instructions. 

See  Appeal  9,  10,  95,  100-104 ;  Carriers  2,  5 ;  Contracts  3 ;  Master 
and  Servant  27,  30,  31,  50,  55 ;  Negligence  9,  10 ;  Sales  2 ;  Street 
Railroads  4. 

Review  as  to,  see  Appeal  65-81. 

Failure  to  show  filing  of,  see  Appeal  25. 

The  law  making,  a  part  of  the  record  without  a  bill  of  exceptions 
is  strictly  construed,  see  Appf^l  72. 

0.  Invading  Province  of  Jury. — An  Instruction  which  precludes  the 
Jury  from  finding  on  Issues  supported  by  conflicting  evidence  in- 
vades the  province  of  the  Jury  and  is  erroneous. 

Buchanan  Y.  Caine,  274, 284  (8). 
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7.  Weight  of  Evidence, — A  trial  coart  may  not  instruct  the  Jury 
as  to  tbe  manner  in  which  it  shall  consider  the  evidence,  or  what 
weight  it  shall  give  to  it,  or  in  any  manner  invade  the  Jury's 
province  in  the  consid^ation  of  the  facts  before  It 

Fort  Wayne,  etc..  Traction  Co.  v.  amith,  304, 310  (4). 

8.  In  an  action  for  the  purchase  price  of  goods  sold,  an  Instruc- 
tion that  if  the  Jury  found  that  plaintiff  was  entitled  to  interest, 
etc.,  was  erroneous  in  leaving  the  question  of  interest,  except 
the  rate  thereof,  wholly  to  the  Judgment  of  the  Jury  without 
Indicating  any  time  or  event  from  which  interest  should  be  cal- 
culated.  Buchanan  v.  Caine,  274, 284  (9) . 

9.  I89ue9. — ^An  instruction  in  a  personal  injury  case,  though  hypo- 
thetical in  form,  which  went  no  further  than  to  submit  to  the 
consideration  of  the  Jury  certain  facts,  which  if  found  to  be  true 
give  rise  to  a  presumption  of  negligence,  and  which  included  an 
assumption  that  plaintiff  was  where  he  had  a  right  to  be  and 
was  free  from  contributory  negligence,  was  not  objectionable  on 
the  ground  that  it  ignored  the  questions  of  whether  a  duty  was 
owing  by  defendant,  and  of  whether  plaintiff  had  assumed  or 
incurred  the  risk,  etc. 

PUtBburgh,  etc.,  R,  Co.  v.  Hoffman,  431, 441  (11). 

IV.      VlBDICT. 

See  Appeal  04, 88-93 ;  Gabriebs  4 ;  Equtty  ;  Insurance  3, 5 ;  Master 
AND  Servant  16,  18»  56-68,  60,  61;  Nequgence  13;  Physicians 
AND  StrBQEONS  11-15;  Raiukoadb  2,  3. 

Conformity  to,  see  Judgment  4. 

Presumptions  tn  support  of,  see  Appeal  85. 

10.  Annoera  to  Interrogatories. — A  general  verdict  will  stand  as 
against  the  Jury's  answers  to  interrogatories  unless  the  latter  are 
inconsistent  with  it  Laglery.  Roch,  79, 85  (2). 

11.  Aniwera  to  Interrogatories. — ^Answers  to  interrogatories  will 
not  overthrow  the  general  verdict  if  reconcilable  therewith  by 
any  evidence  admissible  under  the  issues. 

Dodge  Mfg.  Co.  v.  Kronewitter,  190, 197  (5). 

12.  Answers  to  Interrogatories. — ^Answers  to  interrogatories  will 
not  overcome  a  general  verdict  when  they  can  be  reconciled  there- 
with by  evidence  admissible  under  the  issues. 

Adams  v.  Antles,  594, 600  (7) . 

13.  Answers  to  Interrogatories. — In  passing  on  a  motion  for  Judg- 
ment on  the  answers  to  Interrogatories  the  trial  court  can  look 
only  to  the  general  verdict,  the  answers  to  interrogatories  and 
the  issues  formed  by  the  pleadings. 

Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co.,  644, 654  (9) . 

14.  Answers  to  Interrogatories. — In  determining  the  sufficiency  of 
the  Jury's  answers  to  interrogatories  to  overcome  the  general 
verdict,  the  court  will  consider  only  the  general  verdict,  the 
interrogatories  and  answers  and  the  pleadings. 

Chicago,  etc.,  R,  Co.  v.  Schenkel,  175, 181  (2). 

15.  Answers  to  Interrogatories.— K  general  verdict  is  not  ccm- 
trolled  by  answers  to  interrogatories  that  may  be  harm<Miized 
with  it  by  any  evidence  admissible  under  the  issues,  nor  by 
answers  that  are  inconsistent  or  contradictory  of  each  other. 

Mutual  Trust,  etc^  Co.  v.  Travelers  Protective  Assn.,  329, 335  (5). 
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16.  Answers  to  Interrogatories. — All  reascmable  presumptioos  are 
indulged  in  favor  of  a  general  verdict,  which  finds  every  mate- 
rial fact  in  favor  of  the  prevailing  party,  and  nothing  is  pre* 
sumed  in  favor  of  the  Jury's  answers  to  interrogatories,  though 
they  are  to  be  reasonably  construed. 

Chicago^  etc^  B.  Co.  y.  Schenkel,  175, 181  (3) . 

17.  Answers  to  Interrogatories, — Duty  of  Court. — It  is  the  duty 
of  a  trial  court  to  reconcile  the  answers  to  interrogatories  with 
the  general  verdict  if  it  can  be  done  by  the  consideration  of  any 
evidence  admissible  within  the  issues,  regardless  of  the  fact  ttiat 
no  such  evidence  may  have  been  in  fact  introduced. 

Tippecanoe  Loan,  etc.,  Co.  v.  Clevekmdf  etc.,  A.  Co.*  644, 664  (8) . 

18.  Answers  to  Interrogatoriesj—Cottstruction^ — ^In  case  of  reason- 
able doubt  as  to  the  meaning  of  answers  to  interrogatories,  the 
same  should  be  given  a  fair  and  reasonable  construction  so  as 
to  resolve  the  doubt  in  such  way  as  to  reconcile  them  with  the 
general  verdict,  but  the  court  is  not  required  to  give  to  them  a 
strained  or  unreasonable  construction. 

Bare  v.  Eoadley  Stone  Co,  464, 470  (5). 

19.  Answers  to  Interrogatories. — ^Answers  to  interrogatories  show- 
ing that  the  upper  part  of  the  saw  on  which  plaintiff  received 
his  injury  was  guarded  and  that  the  frame  of  the  machine  partly 
guarded  the  lower  part,  were  not  sufficient  to  overcome  the  ver- 
dict for  plaintiff,  where  the  negligence  charged  was  a  failure  to 
properly  guard  such  saw,  since  evidence  was  admissible  under 
the  issues  to  show  that  the  saw  might  also  have  been  guarded 
from  the  lower  part  of  the  machine  so  that  the  injury  would 
have  been  avoided.  Adams  v.  Antles,  594, 600  (6) . 

20.  Answers  to  Interrogatories, — ^Where  the  apparent  conflict  be- 
tween the  general  verdict  and  the  answers  to  interrogatories 
may  be  explained  and  removed  by  any  possible  evidence  admis- 
sible under  the  issues,  or  the  answers  are  contradictory  of  each 
other,  a  motion  for  Judgment  on  the  answers  should  be  over- 
ruled ;  but  if  such  answers  show  a  failure  to  prove  a  fact  essen- 
tial to  the  verdict,  or  establish  a  fact  which  as  a  matter  of  law 
defeats  recovery  by  the  one  for  whom  the  general  verdict  was 
rendered,  an  irreconcilable  conflict  is  shown  which  requires  a 
Judgment  on  the  answers  notwithstanding  the  verdict 

Chicago,  etc.,  R.  Co.  v.  Scfienkel,  175, 181  (4). 

y.     AnSWEBS  TO  IKTEBBOGATOBIBB. 

See  Appeal  90-95;  Cabbuss  4;  Insttbanck  6;  Masteb  Ain>  Skbvaitt 
9,  16-19,  35,  36,  44,  45,  57-61,  63 ;  NKGUasNCB  12,  13 ;  Phtsicianb 
AKD  SUBOBONS  11-15;  Railboaos  2. 

21.  Conclusions  of  Law. — Where  the  answers  of  the  Jury  to  inter- 
rogatories are  conclusions  of  law,  they  should  be  disregarded  by 
the  court  In  passing  on  a  motion  for  Judgment  on  the  answers. 

Lake  Erie,  etc,  B.  Co.  v.  Beed,  65, 78  (8) . 

22.  Inference  of  Ultimate  Pacts.—A  Jury  may  find  an  ultimate  fact 
as  the  result  of  an  inference  from  other  facts,  provided  the 
primary  facts  are  stated  in  the  findings  and  are  such  that  minds 
of  equal  intelligence  and  fairness  might  honestly  differ  as  to  the 
inference^  and  such  ultimate  fact  is  one  that  can  be  inferred 
without  applying  legal  principles  to  the  primary  facts  or  measur- 
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ing  them  by  any  legal  standard,  but  if  such  primary  facts  are 
susceptible  of  but  one  inference,  it  is  the  duty  of  the  court  to 
draw  such  inference.    Dodge  Mfg.  Co.  v.  Kronewitter^  190, 198  (9)  • 

23.  Issues. — Burden  of  Proof, — ^In  an  action  by  a  tenant  against 
the  owner  of  a  building  to  recover  for  property  lost  by  fire  which 
destroyed  the  building,  where  plaintiff  alleged  that  the  chimney 
was  defective  and  that  the  fire  resulted  from  such  defective  C(mi- 
dition,  plaintiff  had  the  burden  of  proving  that  the  fire  originated 
as  alleged,  hence  answers  by  the  jury  to  interrogatories  to  the 
effect  that  there  was  no  evidence  on  the  subject  of  whether  the 
fire  was  caused  by  defects  in  the  chimney,  were  equivalent  to 
positive  answers  against  plaintiff.     Miller  v.  Coulter,  295, 298  (2) . 

VI.    'FnroiNQS. 
See  Appeal  86,  87. 

24.  Findings. — Effect. — Where  the  facts  are  specially  found,  a 
failure  to  find  a  fact  essential  to  plaintlfl"s  right  of  recovery  is 
equivalent  to  a  finding  against  the  existence  of  such  fact. 

Michigan,  etc.,  Ins.  Co.y.  WUls,  256,258  (1). 

m/TRA  VIRES — 

Contracts,  see  Corpobations  3,  4. 

VERDICT — 

See  Trial  10-20. 

"VISIBIiE"— 

See  Words  and  Phrases. 

"VOID  JUDGMENT" — 

See  Words  and  Phrases. 

WAGES— 

Action  for,  see  Railroads  4. 

WAIVBRp— 

See  Appeal  22,  33-36,  108;  Insurance  13;  Mechanics'  Liens  G; 
Pleading  11 ;  Receivers  2 ;  Trial  4. 

Of  mechanics'  lien,  see  Contracts  5. 

Delay  In  correcting  transcript  waives  the  right  of  correction  on  a 
writ  of  certiorari,  see  Appeal  77. 

Of  defects  not  specifically  pointed  out  in  the  memorandum  accom- 
panying the  demurrer,  see  Pleadino  14. 

WIDOW— 

Election  by,  see  Wiixs  2-4. 

Of  testator  as  heir,  see  Wills  1. 


WIFE- 

Right  of  sunivlnET.  Pee  Wiu^s  4. 

Surviving  childless  second,  see  Dkscent  and  DisTRreiTxiON. 
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See  Conversion. 

1.  Devise  of  Property  Descending  Under  Statute. — Title  of  De- 
visee,— Widow, — If  without  a  devise  or  bequest,  an  heir  would 
take  exactly  the  same  estate  or  Interest  which  a  will  purports 
to  give  him,  he  is  considered  as  taking  by  descent,  and  not  by 
purchase  or  under  the  will;  and  such  rule  is  applicable  to  the 
widow  of  a  testator.  DUlman  v.  Fulwider,  632, 635  (1) . 

2.  Estates, — Devise, — Election  "by  Widow, — ^A  devise  to  testator's 
second  childless  wife,  in  lieu  of  her  interest,  of  one-third  of  all 
his  estate,  though  materially  modified  by  a  provision  of  the  will 
authorizing  the  executors  to  sell  any  of  the  property,  gave  to 
her,  on  her  election  to  take  under  the  will  prior  to  the  exercise 
of  such  authority,  an  estate  in  fee  simple  In  the  real  estate  as 
such,  and,  since  the  estate,  even  if  of  equal  quantity,  differed  in 
quality  from  that  she  would  otherwise  have  taken  under  the 
proviso  of  $2487  R.  S.  1881,  the  provision  of  the  will  and  her 
election  to  take  thereunder  were  valid. 

Dillman  v.  Fulwider,  632, 638  (4),  642  (4) . 

3.  Estates. — Devise. — Election  by  Widow. — ^Under  the  proviso  to 
§2487  R.  S.  1881,  as  construed  by  the  Supreme  Court  prior  to 
the  decision  of  Vtterback  v.  Terhune  (1881),  75  Ind.  363,  the 
estate  taken  by  a  surviving  second  or  other  subsequent  childless 
wife  in  the  lauds  of  her  deceased  husband  was,  as  against  his 
children  of  a  former  marriage,  reduced  to  a  life  estate;  hence, 
while  such  construction  was  the  rule,  the  election  by  such  sur- 
viving wife  to  take  under  a  will  devising  to  her  in  lieu  of  her 
interest,  one-third  of  her  husband^s  estate  in  fee,  would  have 
acquired  a  greater  estate  than -she  could  have  taken  under  the 
law.  Dillman  v.  Fulwider,  632, 637  (3 ) . 

4.  Right  of  Surviving  Wife.  —  Statutory  Provisions.  —  A  widow 
electing  to  take  under  her  husband*s  will  devising  to  her  one- 
third  of  all  his  estate  in  lieu  of  her  interest  under  the  law,  is 
not  entitled  to  the  allowance  of  $500  provided  for  by  S2786  Bums 
1914,  §2269  R.  S.  1881.  DillmanY.  Fulwider,  6S2,  ^i2  {Q). 

WITNESSES — 

Absent,  see  New  Tbial  2. 

Cpmpetency  of,  see  Evidence  7. 

Qualification  of,  see  Evidence  1. 

The  court  on  appeal  cannot  consider  the  credibility  of,  see  Ap- 
peal 63. 

Impeachment. — Immaterial  Matters, — Where  the  testimony  of  a  wit- 
ness was  offered  to  identify  a  contract,  and  thereafter  the  court 
excluded  the  instrument,  the  testimony  of  the  witness  became 
immaterial  and  it  was  not  proi)er  to  contradict  or  impeach  him. 

Ahelman  v.  Haehnel,  15, 31  (15) . 

WORDS  AND  PHRASES— 

A  lease  is  not  a  ''conveyance",  see  Husband  and  Wife  2. 
"Dividends"  are  rightly  declared  only  from  the  profits  after  they 

are  earned,  see  Corporations  8. 
''Forfeit"  strongly  implies  a  penalty,  see  Damages  3. 
A  lease  is  not  an  "incumbrance"*  see  Husband  and  Wife  2. 
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WORDS  AND  PHRASES— GoBtliiiied. 

"Indebtedness  <mi  account  of  the  policy",  meaning  of,  see  Inbxtb- 

AITCE  20. 

"Inrention**,  see  Patkhts  3. 

"Lease**,  what  is  of  real  estate,  see  Landlqbd  Ain>  Tenaut  1. 

"Net  value**  of  a  life  insurance  policy,  see  Insxtbance  15. 

"Profits**,  not  synonymous  with  "dividends'*,  see  CJobfobations  8. 

"Beserre**  of  a  life  policy,  see  Insubance  15. 

"Theft**,  "robbery**  or  "pilferage**  and  such  words  in  an  insurance 
policy  are  to  be  given  their  ordinary  significance^  see  Insub- 

AUCE  21. 

"Visible",  used  in  a  broad  sense,  see  Insurancb  1. 

"Void  judgment",  when  the  thing  lacking  or  making  it  so,  is  ap- 
parent on  the  face  of  the  record,  see  Jummxnt  8. 

WORK  AND  LABOR— 

Action  on  Quantum  Meruit. — Recovery  of  Interest. — In  an  employe's 
action  to  recover  compoosation  for  services  rendered  in  the  man- 
agement of  a  store,  the  fact  that  the  action  was  in  part  based 
on  the  quantum  meruit  did  not  exclude  his  right  to  recover  in- 
terest on  the  amount  found  due. 

Independent,  etc.,  Btores  v. Batiee,  241, 247  (7). 


^vmi^ 


